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ROBERT VUONO, JENNIFER SERRANO,
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CHRISTOPHER RILEY, ANDREW WIACEK,

DATE FILED:__6/11/2019

and DAVID GALBAN, : 18-CV-1635 (VEC)
Plaintiffs, OPINION AND ORDER
-against :
CONSOLIDATED EDISON OF NEW YORK,
INC., :
Defendant.
____________________________________________________________ X

VALERIE CAPRONI, United States District Judge:

Plaintiffs, current and former employees of Defendant Consolidated Edison of New
York, Inc.,brought this action undéne Americans with Disabilities Act (“ADA”), alleging that
Defendandiscriminated against thean the basis of disability in violation of 42 U.S.C.
§12112(a) and subjected themnpermissible disabilityelatedinquiries in violation of 42
U.S.C. § 12112(d)SeeDkt. 47 Corr. Third Amend. Compl.J*TAC”). Defendant’s motion to
dismiss Plaintiffs’ claims under Fed. R. Civ. P. 1%%p)seeDkts. 48-49 is GRANTED

BACKGROUND'?!

Plaintiffs Robert Vuono, Wayne Huggins, Michael Salzano, Christopher Riley, ndre
Wiacek, and David Galban are current employees of Defen@aaDkt. 47 (TAC) | 4, 6-10.
Plaintiff Jennifer Serranis a former employedaving left Defendant for other employment in

January 20171d. 11 5, 49.

! The Court draws the following factual background fromTA& and accepts Plaintiffs’ factual allegations
as true.See, e.gGibbons v. Malong703 F.3d 595, 599 (2d Cir. 2013).
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Defendant employs approximately 7,500 people, most of whom are subject to random
drug and alcohol testing pursuant to U.S. Department of Transportation regufdoris
protocoltesting). Dkt. 47 (TAC) 1 13. Employeeswvho test “positive'on aDOT protocol test
can be placed in Defendant®n Call program; employeesn the On Call programare subject
to random drug and alcohol testing in addition to DOT prottesting. Id. { 19. Employees
placedin theOn Callprogram can beemovedrom theirworksites without advance notice and
required to undergo drug or alcohol testing (“On Call testsl))J 20.

Defendant subjectedheh Plaintiff to a series of tests and examinatnsuant to the
baselineDOT protocol. Dkt. 47TAC) 1122, 35-37, 55, 72-73, 82, 99-100, 118aintiffs
Vuono, Serrano, Huggins, Salzano, Riley, and Wiacek each tested positive on one of the DOT
protocol tests, received follow-up examinations and tests, and were subsequeetyrptae
On Call progrant. Id. 1 2230, 35-46, 55-62, 73-76, 82-91, 99-11Waintiff Galban was
placed in the On Call program aftegingarrested for driving while impairedd. 11 11719.

After placement in the program, Plaintiffs were subjected to random On Cabnestspecified
occasions Id. T 1, see also id{{ 30, 76, 92 Plaintiffsallege that all of theico-workers and
supervisors know of their participation in the On Call programtlaatPlaintiffs are subjected to

stigma and suspicion of ongoing drug and alcoholids§,20,eventhough none of the

2 According to the TAC, an employee tests “positive” under the DOT protaxtabnlyif their blood urine,
breath, or salivaontains more than a certain amount of various drugs (including opioidgjana, and valium) or
alcoholbut also if(a) the employeeefuses to provide a test sampla); the employee’s urine sample is of
insufficient volume, adulterated, or of too low a temperattire., “cold”; or () the employee provides an
insufficient breath or saliva specimen for alcohol testiigeDkt. 47 (TAC) 115. Plaintiffs VuongSerrano,
Huggins, andRiley each produced “cold” urine sampl@s, at the very least, were edold that he or she had
produceda cold samplepefore being placed on the On Call progrebee idf122, 37, 56, 82 Plaintiff Salzano
tested positive for Oxasepartd. §73. Plaintiff Wiacek failed to produce a urine sample of sufficient volume,
although he appears to dispute whether that failure was intentionalresthef “shy bladder” syndromeld.
1999-109.
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Plaintiffsis asubstance abused, 1 128-29, and even though each Plaintiff denies drug or
alcohol use when they were placed in the On Call progcharfi,11.

Plaintiffs fileda complaint with thé&qual Employment Opportunity Commission
(“EEOC) on March 14, 2018, and received a Right to Sue letter on or about August 27, 2018.
Dkt. 47 (TAC) 1 2. Plaintiffs filed this action on February 22, 2018, asserting two claims under
the ADA. Id. 1128-29 Among other relief, Plaintiffs seek a permanent injuncéigainst
ADA violations, damages, amtdclaratory relief Id. at 1819. Defendanimoved to dismiss
pursuant to Fed. R. Civ. P. 12(b)(@eeDkts. 48-49.

DISCUSSION

“To survive a motion to dismiss under Rule 12(b)(6), a complaint must allege sufficient
facts, taken as true, to state a plausible claim for religtinson v. Priceline.com, In@11 F.3d
271, 275 (2d Cir. 2013) (citinBell Atl. Corp. v. Twomb|\§650 U.S. 544, 555-56 (2007)). When
considering a Rule 12(b)(6) motion to dismiss, the Court accepts all factualialtsgn the
complaint as true and draws all reasonable inferences in the light most favortie plaintiff.
SeeGibbons 703 F.3d at 599.

I.  Plaintiffs Fail to State aClaim Under 42 U.S.C. § 12112(a)

Count Onaalleges that Plaintiffs were discriminated against in violation of 42 U.S.C.
§ 12112(a). That provision prohibits discrimination against a “qualified individual on the basis
of disability” in, among other things, the “terms, conditions, and privileges of employment.” 42
U.S.C. § 12112(a)“Claims alleging disability discrimination in violation of the ADA are
subject to the burden-shifting analysis established by the SupremeCideDonnell Douglas
Corp. v. Greend11 U.S. 792 (1973).McBride v. BIC Consumer Prods. Mfg. C683 F.3d 92,

96 (2d Cir. 2009).To allegea primafacie casainderSection12112(a), a plaintiff mustllege
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as relevant herghat“plaintiff suffersfrom or is regarded as suffering from a disability withi
the meaning of the ADA” and that “plaintiff suffered an adverse employmenhdmicause of
his disability or perceived disabilityy”Capobianco v. N.\C., 422 F.3d 47, 56 (2d. Cir. 2005);
see a0 Kinneary v. N.XC,, 601 F.3d 151, 155-56 (2d Cir. 20X6ame) Here, @en assuming
that Plaintiffs had or were regarded as having an ADA-covered disaBikiwtiffs have not
plausiblyalleged that they suffered an adverse employment action; accordinghA@hails to
pleada primafacie casef discrimination undeBection12112(a).

To allege an adverse employment actiamplaintiff mustallege that he was subjected to
anemployment action thatas“materially adverse” with respect to “the tes and conditions of
employment Davis, 804 F.3d 231, 235 (2d Cir. 201%jtation omitted. “To be materially
adverse a change in working conditions must be more disruptive than a mere incoevenienc
an alteration of job responsibilitiesWilliams v. R.H. Donnelley, Corm368 F.3d 123, 128 (2d
Cir. 2004)(internal quotation marks omittedk must insteadhave “creatd a materially
significant disadvantage with respect to the terms of [the plaint@ifig)loyment. Id. (internal
guotation marks omitted).

While there is no brightine rulefor determiningwhether a challenged employment
actionis sufficientlyadversedo qualify asan “adverse actigh Davis 804 F.3dat 235,drugand
alcoholtesting by an employer generallynot an adverse action und&ection12112(a).See
e.g, Buckleyv. Consol. Edison Co. of NY, Int55 F.3d 150, 153-156 (2d Cir. 1998) (holding
that “an employer does not discriminate in violation of the ADA by administeritgyftasthe

illegal use of drugs to former substance abusers more frequently thannisadraisuch tests to

3 A plaintiff alleging ADA discrimination must also allege that “the defendwnbvered by the ADAand
that the"plaintiff was qualified to perform the essential functions of the oty or without reasonable
accommodatiofi Capobiancg422 F.3dat56. Defendant does not dispute that those elements have been
adequately alleged.
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those not identified as former since abuséls cf., e.g, Perez v. Metro. Transp. AuttiNo.
11-CV-8655, 2012 WL 1943943, at *9 (S.D.N.Y. May 29, 2012) (holthagsubjecting
plaintiff to four drug tests overyearwas not sufficiently disruptive to qualify as adverse
employment aton under analogoukitle VII framework).

Before addressing whether thAC adequately alleges an adveesgion, the Court
clarifies the scope of its analysig their opposition to the motion to dismiss, Plaintiffs assert
that theTAC “makes it cleathat Plaintiffs sue not about the initial decision to have them
subjected to On Call testing, but about the continued testing, month after month, desadie the |
of business necessity (each test giving rise to a new claim vs. the plaidit. 54 (Mem. in
Opp. to MTD) at 2. Although thEAC makes Plaintiffs’ adversaction theoryar from“clear,”*
the Courttakes Plaintiffs at their word that they disclaim any advact®n theory premised on
Defendant’s decision to place thémthe On Call progranm the firstinstance Plaintiffs
discrimination claimnsteadturns orwhetherthe drug and alcohoéststo which Plaintiffs were
allegedly subjectedursuant to the On Call progranwhich, Plaintiffs allege, at some point
becameexcessive,” Dkt. 47TAC) 1 128—qualify as adverse actiofis.

Requiring an employee to be tested pursuant to the On Call program does not eonstitut
an adverse employment action. The disruption that Plaintiffs experience whenretheylled

from theirjob assignment, without advance notice, to go to a Con Ed drug testing fdotity”

4 Indeed, he TACambiguously asserts that Defendant violated Section 12112(a) “by redpiaimtiffs,

who were not substance abusers, to submit to excessive and intrusiwedical inquiries, including drug and
alcohol tests, through Defendant’s On Call testing program, testh wttier employees, who were not individuals
with disabilities, did not have to undergy®kt. 47 (TAC) 1128

5 Becausel&7,500 Con Ed employeese subject to DOT protocol testirigkt. 47 (TAC) {13, and because
Plaintiffs specifically premise their discrimination claim on “medical irigs. . .through Defendant’s On Call
testing program” to which “other employees, who were not individwith disabilities, did not have to undergo,”
id. 1128,the Court can only infer that thenédicalinquiries” in question are those that distinguish Plaintiffs from
their fellow employees-i.e., drug and alcohdkstspursuant to the On Call program.
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On Call testingDkt. 47 (TAC) 1 20,is not a ‘materially significant disadvantage with respect to
the terms of [Plaintiffs’employment’ Williams, 368 F.3cdat 128 (internal quotation marks
omitted)—it is, rather,a“mere inconveniengeFox v. Costco Wholesale Cor918 F.3d 65, 71
(2d Cir. 2019).Plaintiffs, just likemost of the other 7,500 Con Ed empey, arerequired to
undergo random drug and alcohol tegtiirsuant to DOT protocols, Dkt. 4TAC) § 13, and
the TAC does not allege th&tefendant’anethods of conducting rando@n Call tests
materially differ from its methods of conductirgndom DOT protocol testShe TAC alleges
in passing that the drug and alcohol tests to which Plaintiffs were subjeqiad asthe On Call
program were “in addition to those required by Federal Drug Testing remadtid. T 129.
Butthe TAC is devoid of facts suggesting tlatditionalOn Call testing is so frequent asd
invasive thaPlaintiffs’ continued participatiom the On Call program i€motelycomparable,
let alonetantamount, to a demaotion, a pay dransfer, owothertypical adverse employment
actions®

Nor doestesting pusuant to the On Call programse to the level odn adverse action
becausdlaintiffs are embarrasd andbelievethattheir coworkers and supervisossispect
themof engaging irongoing drug and alcohol use, Dkt. ZAC) 1 20;see alsdkt. 54 (Mem.

in Opp. to MTD)at 26(“Plaintiffs claim that being ‘on call’ and periodically summoned away

6 Although it agrees with Defendant that Count One must be dismisseéchuiieis not persuaded by
Defendant’s argument thBuckley 155 F.3d at 1556, demands that resulieeDkt. 55 (Reply in Supp. of MTD)
at 7-8. InBuckley the Second Circuit heldha an employer does not discriminate in violation of the ADA by
administering tests for the illegal use of drugfotmner substance abusarsre frequently than it administers such
tests to those not identified as former substance abugdss.F.3d at 156 (emphasis added). The Court’s holding
relied largely on 42 U.S.C. B2114(b), which provides thait ‘shall not be a violation dthe ADA] for a covered
entity to. . .administer. . .drug testinf] designed to ensut¢hat a rehabilitated drug abusts no longer engaging
in the illegal use of drugs.Seel55 F.3d at 15%6. Because the plaintiff iBuckleywas an admitted former drug
abuserjd. at 15152, the Court’s holding was necessarily limited to increased testinglividials who were
confirmed to be former substance abusers. The Court had no occasion te atiétbser an employer violates the
ADA by subjecting employees meredyspectedf drug o alcoholuse—as opposed to employees who are
confirmeddrug or alcohohbusers—to increased drug or alcohol testing. And because Section 12114(b) expressly
blesses the latter practice but not the forBeickleys reasoning isiotdispositive here.
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from work is embarrassing and stigmatizing, and therefore adverse omitsdary.”).

“Actions that cause a plaintiff embarrassment or anxiety are insufficienalibycas an adverse
action because such intangible consequences are not materially adverse altafration
employment conditions. Miksic v. TD Ameritrade Holding CorpNo. 12€V-4446, 2013 WL
1803956, at *3 (S.D.N.Y. Mar. 7, 201@hternal quotatia marks omitted)see also, e.gDavis

v. City Univ. of N.Y.No. 94CV-7277, 1996 WL 243256, at *8-9 (S.D.N.Y. May 9, 1996)
(holding that Such inchoate matters as a plaingiffmbarrassment or anxiety” are insufficient to
render an employment action tedally adversg Young v. N.Y.C. Dep’t of Edu&No. 09CV-
6621, 2010 WL 2776835, at *9 (S.D.N.Y. July 13, 2010) (sasiepawson v. N..C, No. 09-
CV-5348, 2013 WL 450462@1*10 (S.D.N.Y. Aug. 19, 2013) (noting th¥tc]ourts in this
circuit havefound that reprimands . . . and excessive scrutiny do not constitute adverse
employment actions in the absence of other negative results such as a deg@agse being
placed on probatiordndcollecting cases (internal quotation marks omitte8gcause th& AC
does not allege th#he stigma Plaintiffs allegedxperienceadaused or corresponded with any
materially significant disadvantagesuch aslemotions, job transfers, foreclosure of
advancement opportunities other tangible changestime comlitions ofemploynent—

Plaintiffs have not adeguiely alleged thabeing sent for drug tests is adverse action

7 Plaintiffs’ election tocabintheir discrimination claim onlyo drug and alcohdesing pursuant to the On
Call program dooms any discrimination theory based on Defendant’'schiegpension of Vuono, Huggins, and
Riley without pay: the suspensions oged beforetheywere placed in the On Call prograseeDkt. 47 (TAC)
1925-30, 5962, 8391, and were not “inquiries. .through Defendant’s On Call testing prograid,”] 128.

Plaintiffs way of framing their discrimination claim is also fatal ty &neory that Defendant’s acts of placing
Serrano undemno driving” and “no field work” restrictionsd. 1 37, 4142, 4446, and of threatening her with
termination “unless she could find a fdllity job within six months, which was difficult considering her
restrictions’ id. Y 47, were adverse employment actiofecausehose alleged actions wemet themselves
“inquiries; id. 1 128, they cannot tedverse actiswunder Plaintiffs’ theory. And, in any event, any discrimination
claim based on those alleged actienghich all took place before May 18, 2047 time-barred. See infraPt. 11.A.

The Court notes th@efendant is incorrect th&aintiffs’ Section12113a) discrimination clainises or

falls with Count Two, PlaintiffsSection12112(d)disability-relatedinquiries claim becaus¢he employment
actions on whichrlaintiffs premise their Sectioh2112(a)claim—tests pursuant to the On Call prograiare
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Because th@ AC fails adequatelyo allegethat Con Edison too&n adverse employment
action against thepilaintiffs havenotallegeda primafacie casef ADA discrimination. The
Courtthereforedismisse<Count One. Plaintiffs have had ample opportunity to correct this
deficiency(the Corrected Third Amended Complaint is the fourth CompRiaintiffs have filed
in this caseseeDkts. 1, 16, 42, 47), and they hawace amended their Complaint in response to
Defendant’s argumeniat the Complainfiailed plausibly taallege an adverse employment
action,seeDkt. 40 (Mem. in Supp. of First MTD) at 16-1®espite multiple attempts, Plairfisif
have beeminable to correct this deficiency because the alleged stigma and embarrassment of
Plaintiffs’ continued participation in the On Call program is insufficient as a ndttaw to
constitute an adverse employment acti@iven this historythe Court finds thaleave to amend
Count One would be futijeCountOneis, therefore dismissed with prejudiceSee, e.gUnited
States ex. rel. Ladas v. Exelis, |r824 F.3d 16, 28-29 (2d Cir. 2016) (affirming denial of leave
to amend where, beforegotiff filed his Substitute Second Amended Complaint, defendant’s
first motion to dismiss had made plaintifiitly aware of the [legalthallenges to his pleading;
he . . . received an opportunity to file a second amended complaint; his Substitute Second
Amended Complaint failed to cure tfiegal] deficiencies” defendant had already asskeréad
“[i] n asking for leave to file yet another amended complafintiff “ did not proffer or

describe a proposed new pleading to cure the deficiencies”).

themslves medicagéxaminations or inquiriesSeeDkt. 55 (Reply in Supp. of MTD) at 1. Althou@ection
12112(d)prohibitscertain medical examinations and inquiries, altdoughPlaintiffs’ second cause of action arises
from that provision, Sectioh2112(a prohibits acts that discriminate on the basis of disability gengaaltlyacts

that discriminate on the basis of disability in violation of Secti2hl2(a)qualify as“action[s] prohibited under this
chapter” within the meaning &ection12102(3) theprovision that defines what it means to “be[] regarded as
having [a physical or mental] impairment” under Section 12102(1)@&fimition of “disability” In other words,
performing prohibited medical examinations and inquiries uBdetion12112(d)is discrimination undeBection
12112(a), but drug and alcohol tests need not viflattion12112(d) in order to constitute discrimination under
Section12112(a).
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Il.  Plaintiffs’ Claim Under 42 U.S.C. § 12112(d)sl Time-Barred?®

“In order to file an action alleging an unlawful employment decision underii#e e
plaintiff must have filed an action with theEO(,” Walker v. Connetquot Cent. Sch. Dist. of
Islip Cent.Offices 216 F.3d 1074 (2d Cir. 2000) (summary order), either (a) within “one
hundred and eighty days after the alleged unlawful employment practiceeatcuir(b) within
“three hundred days after the alleged unlawful employment practice ocatittelaintiff
“initially instituted proceedings with a State or local agency with authority td graseek
relief’ from the unlawful employment decision, such as the New York State Division of Human
Rights (“NYSDHR”), 42 U.S.C. § 2000&¢e)(1) see alsal2 U.S.C. § 12117(a) (providing that
Section2000e-5(e)(1)governs suits for ADA violations). This statutory requirement is
analogous to a statute of limitatidn®only events that occurred during the [180- or] 308y
period prior to filing the EEOCcomplaint‘are actionable.Van Zant v. KLM Royal Dutch
Airlines, 80 F.3d 708, 712 (2d Cir. 1996). Althoughlaintiff's noncompliance with Section
2000e5(e)(1)'stimelinessrequirements is an affirmative defensee Hardaway v. Hartford
Pub. Works. Bp’t, 879 F.3d 486, 491 (2d Cir. 2018)may, like a traditional statuief-
limitations defense, “be raised in a fmeswer motion pursuant to Fed. R. Civ. P. 12(b)(6),”
Santos v. Dist. Council of N.Y.C. & Vicinity Bhd. of United Carpené48 F.2d 963, 967 n.4
(2d Cir. 1980). Such a motion should be granted if it appears on the face of the complaint that
thecomplaint is untimely.ld.

Plaintiffs filed theircomplaint with the EEOC on March 14, 2018. Dkt. #AC) 1 2

Thus anyclaimsarising from eventthat occurredeforeMay 18, 2017fall outsidethe 300-day

8 Although violations of Sectio©2112(d) appear to be a subsetlistrimination under Seicn 12112(a),
see42 U.S.C. § 12112(d)(1) (“The prohibition against discrimination as refféorian [42 U.S.C 82112(a)] shall
include medical examinations and inquiries.”), courts analyze claider @ectiorl2112(d) asdistinct cause of
action. See, e.gKatz v. Adecco USA, In845 F. Supp. 2d 539, 543 (S.D.N.Y. 2012).
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window and aredefinitively timebarred Claims arising from event$at occurred between May
18, 2017, and September 15, 2017—the period outside the ordinary 180-day wirtarathio

the 300-day window-are alsdime-barredunless Plaintiffs first raisethoseclaims with a
relevant state or local agency. Th&C does not allege, and nothing in the record suggéstis,
Plaintiffs are entitled to the 300-day window. Budause Plaintiffs’ claims are timbarred

even under the more capacious 300-day limit, for purposes of this motion and in the afiterest
construing th& AC in the light most favorable to Plaintiffs, the Court will assumettinaB800-

day window applies stiat only claims based on conduct that occurred before May 18, 247,
time-barred.

A. TheTAC DoesNot Adequately Alegethat Defendant Took any Prohibited Actions on or
afterMay 18, 2017.

Plaintiff Serrants employment wittDefendanendedn January 201 7after which she
was no longer in the On Call prograi@eeDkt. 47 (TAC) 1 49. Accordingly, Serrano could not
have been subject to any discriminatogatment bypefendantwvithin the 300-day window.

As toPlaintiffs Vuono, Huggins, Salzano, Galban, Riley, and WiatlekTAC contains
no specific allegatiamof On Callprogramtesting afteMay 18, 2017.The TAC’s most specific
allegations regarding testing pursuant to the On Call prograrntsmostly copiedandpasted
allegations that “not a single test [of these Plaintgfafe 2016 has resulted in a positive
finding,” Dkt. 47 (TAC) 1132, 64, 76, 94, 112, 125its allegations that Plaintiffguono,
Huggins, Salzano, Galbaand WiaceKbut not Riley)each renain in the On Call prograias of
November 2, 2018he date thd AC was filed) and are thisill subjectto random drug and

alcoholtestingpursuant to the prograrsee id.f 30, 62, 76, 110, 12&8nd its allegation with

° The TAC alleges that “[i]n spite of Salzano’s negative drug testtsggifiler January 21, 2016], and not a
single positive test for alcohol use, he has been requinezitain in the On Call program to this date, which
requires mandatory and random drug and alcohol testing for a[] period of up y@é&ixs.” Dkt. 47 (TAC) Y6.
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respect to Vuono that “O@all testing continues to this dayd.  30—i.e., November 2, 2018.
Absenta clear specificstatemenabout the frequency with whigchese Plaintiffhave been
tested or wherach wasast testedthese allegations astmplytoo vague plausibly to support
an inference that any of thewas testegbursuant to the On Call program or after May 18,
201710

The TAC makesother cursory references to drug aaldohol tests, but these allegations
are alsdoo vague, general, and conclusory to suppogaaonabland nonspeculative
inferencethat any Plaintiff wasested under the On Call program within the 300-day window.
For example, th& AC blanketlyalleges that Plaintiffs were “discriminated against by
Defendants’ . .medical tests and disabylitelated inquiries . . . imposed upon them month after
month over the last two to three years . . .” Dkt. BXQ) 1 1. But this allegatiortannot be
taken at face valu&erranowvas not even employed by Defendant after January 208749
nearly two years before tAHAC was filed and therefore could not have been subjecté&ahto
Call testing “over the last twio three year8 The fact that the allegation is so obviously
incorrect as to Plaintiff Serramecludesanyplausibleinferencethat the allegatiomust be

correct as to the other Plaintiffs.

10 Certain allegations in the TAC give the Court reason taffienatively skeptical thatiny of these

Plaintiffs has been tested pursuant to the On Call program on or afteatdraPintiff Riley was allegedly placed

in the program in June 201&e id.189-92, and because that placement, according to Plaintiffs, could not by law
have lasted more than five yearsge id.J 19, there is at most an approximately melotig window during which
Riley could have been subjected to an On Call test about which he ¢coelg sue in this Couassuming th&00

day window is applicable)Given he TAC's detailed recitations of the testing and examinations to which \Risy
subjected before being placed in the On Call progsa®,id §182-91, the conspicuous absence of any details
regarding tests since June 2013 makes the Court wary of igfémanhRiley was, in fact, tested pursuant to the On
Call program on or after May 18, 2017.

u Because the Court dismisses Count Two on the ground that Plaintiéf$ailed plausiblyto plead that

they were tested within ti800-day window the Court ned not address Defendant’s argument that any such tests
“were the inevitable consequence of the decision to place them in the programawed no independent and
discrete act of discrimination,” Dkt. 49 (Mem. in Supp. of MTD) alD9

Pagellof 16



B. TheTAC DoesNot Allege FactsSufficient to Support a Continuing-iélation Theory.

Because th@AC fails to plead thaany specific drug or alcohol tests felithin the 300-
day window, Plaintiffs’ claims are tirgarred unless, as Plaintiffalf-heartedly contendee
Dkt. 54 (Mem. in Oppto MTD) at 2728, ther continued On Callgstingis a “continuing
violation” warranting an exception to the ADA’s time bar. The €oejects Plaintiffs’
continuing-violation theory for a variety of reasons, but only t#fvthem warrant detailed
explanation here.

First, “[t]he courts of this Circuit have generally been loath to invoke the continuing
violation doctrine and will apply it only upon a showing of compelling circumstandetlé v.
Nat’l Broad. Co, 210 F. Supp. 2d 330, 366 (S.D.N.Y. 20G@e also Percy v. N.fHudson
Valley DDSO) 264 F. Supp. 3d 574, 582 (S.D.N.Y. 20(sgme) But Plaintiffs make barely
anyeffort to justify their invocation of the doctrine, offering but one flimsy, conclusengence
in support: “[T]he discriminatory action can be viewed as a ‘continuing violatiboyviag a
retroactive net to be cast to the date when the testing becameonatdas Dkt. 54 (Mem. in
Opp. to MTD)at 8. Because Plaintiffs fail intelligiblyo articulate their continuingiolation
theory, the Court will not piece it together for theiihe Court is especially unwilling to do so
when Plaintiffs devote the previotwso paragraphsf their briefarguing thateach test is a
unique event, and that each time a plaintiff is tested, a new violation of the ADA baduat
27—a position that, if true, forecloses any continwii@ation theory as a matter of lavigee,
e.g, Rivas v. N.Y. State Lotterg45 F. App’x 192, 193 (2d Cir. 2018) (“[T]he continuing

violation doctrine does not apply to discrete unlawful acts”).}?

12 Although it reed not and does not resolve the issue, the Court tends to agree witfffthatteach On
Call test is its own, independenthgtionablegvel non) occurrence. First, Plaintiffs’ claims are unlike a claim for
hostile work environment, where individuaktances of harassment are not actionable but, in the aggregate,
constitute a single, composigmlation of the law.See Ndt R.R. Passenger Corp. v. Morgd&86 U.S. 101115
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Second setting aside the question whetkach tespursuant to the On Call program
part and parcel of a continuing violatid?laintiffs fail to allegeas they musthat Defendant
took any specific actions in furtherance of any ongoing discriminatory pekeyPatterson v.
Cty. of Oneida, N.Y375 F.3d 206, 220 (2d Cir. 2004)jeyne v. Am. Airlines, Inc548 F.3d
219, 222 n.2 (2d Cir. 20083¢ee alsasonzalez v. Haspyg02 F.3d 212, 220 (2d Cir. 2015), or any
actions “contributing tba compositestyleclaim (like a hostilework-environment claim),
Morgan, 536 U.S. at 117, withithe 300-day window. As discussed at length abseesupra
Pt. IlLA, theTAC contains no specific factual allegation that the Defendants took any particular
action at all let alone a purportedly unlawful one, between May 18, 2017 and November 2,
2018. This alondefeas Plaintiffs’ continuingviolation theory.

Forall of these reasons, the Cotajects Plaintiffs’continuingviolation theoryand

dismisse<ount Twoas timebarred®?

(2002) Secondthe“timeliness of a discrimination claim is to be measdreah the date the claimant had notice of
the allegedly discriminatory actignvVan Zant 80 F.3dat 713 andPlaintiffs had notice of each purportedly
unlawful On Call teswwhen itoccurredseeDkt. 47 (TAC){ 1920. Third, the On Call tests appear todn

extended effect of being placed in the On Call progi@mother issue which the Court need not definitively resolve,
see supran. 11), andthe mere fact that@aimant continues to feel the effects of a tibaared discriminatory act
does not creata continuing violationSeeHarris v. N.YC., 186 F.3d 243, 250 (2d Cir. 199®)ilte Homes of N.Y.
LLC v. Town of Carmelr36 F. App’x 291, 293 (2d Cir. 2018). Fourth, Plaintiffs’ continued placement f@rthe
Call program itselppearsnsufficientto give rise to a continuing violation because, as the Second Circuit has
madeclear, the fact that an employee persists in a status conferred by the empésyeotd@mount to a continuing
violation. See Varno v. Canfiel#64 F. App’x 63, 65 (2d Cir. 2016)fectingcontinuingviolationtheorybased on
a job demotion, even though a demotion by its naateils a continuingeducedstatus). For these reasons, each
test would, if unlawfullikely “be actionable on its owntherebyforeclosing Plairitfs’ theory that each is part and
parcel of a continuing violationSee Troeger v. Ellenville Cent. Sch. DiS23 F. App’x 848, 8552 (2d Cir. 2013)
(quotingMorgan, 536 U.S. at 115).

3 Because the Court dismisses Count Two on other grounds, aagsbdaefendant has disclaimed the
“businessnecessity” defense at this stageeDkt. 55 (Reply in Supp. of MTD) at 4 n.2, the Court need not address
Plaintiffs’ lengthyargumenthat Defendant has not adequately demonstrated its entitlement to thaegsfebkt.

49 (Mem. in Opp. to MTD) at 236. The Court expresses frustration, however, that in the three arigpadesd of
their brief that Plaintiffs devoted to defending their Section 121 124ith against dismissal, Plaintiffs failed utterly
to address the threshold question whether they have pleaded an unlawfilitylisalated medical examination or
inquiry. Thatquestion is the horse; the question whether Defendant is entitleel bosinessecessity defense is

the cart.
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C. The Court Grants All Platiffs Except Serrano Leave to Amend Count Two.

The Court grants Plaintiffs Vuono, Huggins, Salzano, Riley, Wiacek, and Galbarnideave
file a Fourth Amended Complaint revised to correct the deficieimgegified above with Count
Two. The Court is skeptal that further amendment wile beneficiglbutbecause these
Plaintiffs may be able to alledlke existence ddn Call tests for which they may timely sue in

this Court, the Court will grant thogaintiffs leave to amen@ount Twol*

14 Although the ©urt need not and does not resolve here whether Plaintiffs have pleadedraisethiable
claim under Section 12112(d), because the Court grants Plairdivts e amend Count Two, it notes three issues
(two legal, the other factual) with which Plaintiffs will need to contenddequately plead their claim.

First, by all indications, Plaintiffs have abandoned any theonthleadn Call program’s drug and alcohol
tests are “medical examinations” under Section 12112(d)(4)(Agdddtasing their aim on Defendant’s
requirement that they “submit to excessive and intrusive madupairies. .. which resulted in Plaintiffs being
unnecessarily subjected to drug and alcohol tests.” Dkt. 47 (TAE9 femphasis added). For several reasons, the
Coutt is skeptical that a drug or alcohol tests opposed to an oral or written question about drug or alcohol usage
or addictior—constitutes an “inquiry” under Section 12112(d)(4)(A). First, the EBE@terpretive guidance (to
which the Second CircuiseeConroy v. N.Y. State Dep’t of Corr. Seng33 F.3d 88, 995 (2d Cir. 2003), has
given great persuasive weight) defines a “disabilgiated inquiry” as a “question [or series of questions] that is
likely to elicit information about a disability,” EEOEnforcement Guidance: Disabilidgelated Inquiries and
Medical Examinations of Employees Under the Americans with Disabilities B&f)(Rt.A.1 (July 27, 2000),
available athttp:/Avww.eeoc.gov/policy/docs/quidanaequiries.html A blood, hair, urineor breathbased drug
or alcohol test is not normally considered a “question” or “series ofiquest Second, interpreting “inquiry” to
encompass drug tests would appear to reSdetion 12114(d)(H-which excludes “a test to determine the illegal
use of drugs” from the definition of “medical examinatieftheaningless because the same test Congress intended
to allow as a permissible “medical examination” wolkdtlisallowed as @ unlawful“medical inquiry.” Finally, the
House Report on H.R. 2273, 101st Cong. (1990), which would eventually become B)283 ong. (1990) and
be enacted as the ADA, indicates that “inquiries” under Setf#ad2(d) should be understood as “questiosee
H.R. Rep. No. 10485, pt.2, at 7273 (1990) (regarding inquiries, “[e]mployers may ask questionshailate to
the applicant’s ability to perform jetelated functions, but may not ask questions in terms of disahilégt) refers
to “medicalexaminations” as tests that have “results,” suchiays,seeid. at 73, 150.

Second, een if a drug or alcohol test could qualify as an “inquiry” under Section 12{2X#), no single
drug or alcohol test reveals more than mere use of drugs or Rlita@lues not reveal addiction. Withomiany
more facts, it is not plausible that Defendant’s On Call drug or alcolisl‘tend to reveal a disabilityConroy,
333 F.3d at 996; Lopez v. Hollisco Owners’ Corps69 F. App’'x 590, 5992 (2d Cir. 2016) tend to reveal “the
nature or severity of [a] disabilitysee42 U.S.C. 8§12112(d)(4)(A);Gajdav. Manhattan & Bronx Surface Transit
Operating Auth.396 F.3d187,188(2d Cir. 2005) or “give rise to the perception of” a disabili§onroy, 333 F.3d
at96.

Finally, for those Plaintiffs employed in safedgnsitive positions, Section 12114(e) may prove to be an
insuperable barrier to prevailing under Section 12112(d). Becausedaefaloes not marshal any such argument,
and because the Court lacks briefongthe topic and has dismissed the Section 12112(d) count alsaineel, the
Court refrains from resolving this question but encourages Plaitiffsrtsider carefully this issue before filiag
Fourth Amended Complaint.
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Plaintiff Serrano’s claimshoweverare dismissed with prejudice. Because Serrano’s
employment with Defendant ended months betbes300-day periodfor filing an ADA claim
with the EEOC began to ruseeDkt. 47 (TAC) 149,she cannot allege any facts on which a
timely claim against Defendantlating to the On Call prograoan be premised. ré@nting
Serrano leave to amend her claims wotlldrefore be futile. SeeTechnoMarine SA v.
Giftports, Inc, 758 F.3d 493, 505 (2d Cir. 2014) ¢ave may be denied for good reas
including futility.”).

CONCLUSION

For the foregoing reasons, Defendant’s motionisodss [Dkts. 4849] is GRANTED.
Plaintiffs’ claimsunder 42 U.S.C. § 12112(a) (Count Oasdismissedvith prejudice.
Plaintiffs’ claims unded2 U.S.C. § 12112(d) (Count Two) atsmissedvithout prejudice,
exceptPlaintiff Serrano’s clainunder that provision, whidls dismissed with prejudice

Regarding the claims that have been dismissed without prej&d#getiffs Vuono,
Huggins, Salzano, Riley, Wiacek, aBalbanmust fileany Fourth Amended Complaimngvised
to correct the deficiencies identified abowe later thaduly 12, 2019 The FAC must be
accompanied by a redline version showing differences betweehe TAC and the FACIf
Plaintiffs donot file an FAC by that datethe Court will dismiss this cager failure to prosecute.

If Plaintiffs file anFAC, Defendantmust move against or answer t&C no later than
August 9, 2019 Plaintiffs’ opposition to any motion is due no later thargust 30, 2019
Defendant'seply in support oits motion, if any, is due no later th&eptember 6§ 2019

If Defendant answers the FAC, the parties must appear for an initialgdreanference

onAugust 23, 2019 at 10:00 a.mNo later tharAugust 15, 2019the parties must submit a
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joint pre-conference letter of no more than five papdressing the following in separate
paragraphs:

(1) a brief description of the case, including the factual and legal bases ftaiths)

and defense(s);

(2) the basis fosubjectmatter jurisdiction;

(3) any contemplated motions; and

(4) the prospect for settlement.
The parties must append to their joint letter a joiptiyposed Civil Case Management Plan and
Scheduling Order. The parties are directed to consult the undersigned’s Indirakieces in

Civil Cases, which may be found on the Court’s website: http://nysd.uscourts.geyjagroni

SO ORDERED. - . y
Date: June 10, 2019 VALERIE CAPRCNI
New York, New York United States District Judge
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