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YEE LAM a/k/a Peter LamSOLOMON C LIOU; :
MIMI SI; WILLIAM KO; LILLIAN LIOU,;
CHENG KUENG LIU; YUN CAl; andJOHN
ZHANG;

Defendang.

VALERIE CAPRONI United States District Judge:

Plaintiffs, three kitchen workefesrmerly employedat a pair of Manhatta@hinese
restaurant®oth operating under the name “Joe’s Shanghai,” bring this action on behalf of
themselves and others similarly situated against tigocate and individual ownaperators of
those restaurants (collectively, “Defendants'Plaintiffs allege that Defendants’ wagadhour
practices and policies violated the Fair Labor Standards Act (“F),$#€¢New York Labor
Law (“NYLL" ), the New York General Business Law (“’BBL”), and 26 U.S.C. § 7434, a
federalstatute permittingivil suits for the filing offraudulent taxeturrs. Nominally before the

Court is Plaintiffs’ motion for conditional certification as a collective urelJ.S.C. § 216(b).

! Earlier in the proceedings, Plaintiffs voluntarily dismissed their claigasnst several defendants

associated with a third restaurant in Flushing, Quedsspperating under the namdoe’s Shanghai SeeDkt. 39.
Thus, only parties associated wiliettwo Joe’s Shanghai restaurants in Manhattan remain Defendants here. Fo
reasons that will become clear, however, Plaintiffs’ inclusiomef'Elushing Defendants” in this lawsuit is
significant to today’s disposition.
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That motion, for reasons discussed more fully below, tregjarresponse what is best viewed
as a crossnotion for judgment on the pleadings, Fed. R. Civ. P. 12(c), although it was not
denominated as such. On October 26, 2018, the Court informed the s@eiekt[ 60]that it
intended to treat Defendants’ response as a cross-motion for summary judgnueetite named
Plaintiffs and invited additional submissionSeeFed. R. Civ. P. 12(d)No additional material
was submitted.

This actionis thethird Plaintiffs have filed against Defendants arising from the same
operative facts. In their opposition to Plaintiffs’ motion for conditional ctllecertification,
Defendants argue that Plaintiffs’ voluntary dismissal of their second itaagainst Defendants
afterhaving voluntarily dismissed their firstonstituted an “adjudication on the merits” under
Fed. R. Civ. Proc. 41(a)(1)(BPefs’. Mem. in Opp’n to PIs’. Mot. for Conditional Certification
[Dkt. 57] at 19. If Defendants are right, then under theadled “two dismissal” rule, Plaintiffs’
present lawsuit is barred by res judicata. For the reasons that follow, thea@eas with
Defendants on this point and accordinghgnts summary judgment to thex® to named
Plaintiffs Lin, Chen and HeTo the extent Reyes Perez Guerrero, Clara Flores, and Gloria Perez
Mendez can be viewed as having filed a Complayriopting in” to this action seeNotices of
Consent to Join FLSA Collective Action [Dkts. 42-4Heir Complaint is dismissed without
prejudice taheir commencing their own acti@gainst Defendants, collective or otherwige,
they so choosePlaintiffs’ motion for conditional collective certification, and their requests
therein for equitable tolling and for an order directing Defendants to peagiaployee contact
information, are denied as moot.

BACKGROUND
As the parties dispute whethbe three New York City restaurants operating under the

name “Joe’s Shanghagire commonly owned or centrally controlled, the Cauillt refrain from
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making any judgment as to theecisefactual or legal relationshimmongDefendantand will
insteadgenerallyrefer to them a%wner-operators” of, or as beirgherwise “associated” with
the three Joe’s Shanghai restaurarisr the same reason,ghirderidentifieseach of the
identicallynamed restaurants according to its locatide., Flushing, Midtown, or Chinatown.

Defendantdiave been the subject of no fewer than four wage and hour lawsuits filed over
the last two years, three of them by Ridis and all four involvingPlaintiffs’ counsel.As the
twists and turns of these other lawsuits deterrthieefate of this one, the Court providebrief
chronological description of these other actions.

The First Eastern DistricAction. In October 2016, Jianmin Jin and Chunyou Xie, two
formermembers of the kitchen staff at the Joe’s Shanghai restaurant in Flushirgnttaou
collective action alleging FLSA and NYLL violatioly a group of corporate and individual
defendants associated with theeeJoe’s Shanghaestaurants Many of the defendants in that
suit are also Defendants in this sutompareCompl.[Dkt. 1], with Compl.,Jin v. Shanghai
Original, Inc,, No. 16€v-5633(E.D.N.Y. Oct. 7, 2016)hereafter “EDNY | Dkt.”) ECF No. 1.
And although Jin and Xie'somplaint allegedvageandhour violations specific to Jin and Xie,
the causes of action assertefdr violations of the FLSA, NYLL, NYGBL, and 26 U.S.C.

§ 7434—are largely identical to those Plaintitisserhere. CompareCompl. [Dkt. 1] 1182-
237,with Compl.N173-123,EDNY | Dkt. 1.

Important for our purposes, in August 2017, Jian Ying Himi, Qiu Chen, anin He—

the named Rintiffs in this case—filed notices of consent to join Jin and Xie’s putative

collective actim in the Eastern DistrictSeeEDNY | Dkts.57, 60, 76> Around the same time,

2 Curiously, He’s notice of coesit to join the first Eastern District actiappears to babsent from that
Court’s docket.Becausehe Eastern District Judgend partiesnade frequenteference to He as an eptplaintiff,
however, this Court is satisfied that He in fact ogtetb the first Eastern District action as a plaintiff.
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however, the Eastern Distrigtanted conditional collective certification to employees of the
Joe’s Shanghai restaurants in Flushing and Midtowéwniedcertification to employees of the
Joe’s Shanghai restaurant in Chinato@@eEDNY | Dkts. 45, 53, 62, 71, 76. The Court also
deniedthe plaintiffs’motion for leave to amend their complaint to add Lin, Chen, and He as
named ceplaintiffs. SeeEDNY | Dkts. 64, 76.

The New York State Actioshortly after the Eastern District denied conditional
collective certification to employees of the Chinatown restawadtdeniedeave to amend the
Eastern District complainPlaintiffs Lin, Chen, and He filesuitin the New York Supreme
Court for New York County.SeeDkt. 57 ex. statecourt complaint) Making factual
allegations virtually identical to those they make in the present action, Lin, GlikHess state-
court complainessertedlaims for a variety of alleged NYL&and NYGBLviolations—exactly
the same NYLLand NYGBLclaims they bring in thisase. CompareDkt. 57 ex. 2{1180-220,
with Compl. [Dkt. 1]19182-237. And the complaint named as defendants a host of corporate
and individual ownepperators of the three Joe’s Shanghai restauraetactly the same
defendants thelgavesued inthis case. CompareDkt. 57 ex. 2at 1, with Compl. [Dkt. 1] 1. But
on February 9, 2018, only a few months after filingstatecourt lawsuit, Lin, Chen, and He
voluntarily dismissed the entire action with prejudi&eeDkt. 57 ex. 3.

The Secon&astern DistrictAction. The same day they voluntarily dismissed their state
court action, Lin, Chen, and He filed a virtually identical action in the EaststridDof New
York. SeeDkt. 57 ex. 4second EDNY complaint; hereafter “"EDNY II")Thissecond Eastern
District action reproducethefactual allegationfrom thestatecourtlawsuit almost worédor-
word and brought exdgtthe same NYLLand NYGBLcounts against exdgtthe same
defendants.CompareDkt. 57 ex. 4 EDNY 1) 1169-171, 182-23Ayith Dkt. 57 ex. Xstate

court complaint)[169-171, 180-220. The only substantive difference between Lin, Chen, and
4



He’s new Eastern District complaint and thdismissedstatecourt complaint was the addition
of two FLSA causes of actimandaclaim under 26 U.S.C. § 7434 (the fraudulen¢&return
statut¢—as it happens, the exact same federal causes of action Lin, Chen, and pleswnin
this Court. CompareDkt. 57 ex. AEDNY II) 1182-237 with Dkt. 57 ex. Zstatecourt
complaint)f1180-220,and Compl. [Dkt. 1]19182-237. For reasons mdiscernible from the
record however, Lin, Chen, and He voluntarily dismissed their Eastern District adti@ir—
second lawsuit against Defendants—under Fed. R. CiL(R)(4)(A)(i), this time justdays after
having filed it. SeeDkt. 57 ex. 5.

TheSouthern District ActionA few daysafter voluntarily dismissing their Eastern
District action, Lin, Chen, and Heed this lawsuit—virtually aword-for-word reproduction of
the Eastern District Complaint that they had just dismisSe#Compl. [Dkt. 1]. Besides
aleging the same operative factsthgsealleged intheir voluntarily disnissed stateourt and
Eastern Districactionsthis Complaint includethe samelaims(under the=LSA, NYLL,
NYGBL, and26 U.S.C. § 7434as theirEastern District lawsuitCompareCompl. [Dkt. 1]
1969-171, 182-237Ayith Dkt. 57 ex. 4EDNY II) 1169-171, 182-237and Dkt. 57 ex. Astate
court complaint)[169-171, 180-220.t hames as Defendants exa¢he same parties they sued
in state court and the Eastern Distri€The Court willdiscussPlaintiffs’ specific factual
allegations immore detail belovy.

DISCUSSION
Federal Rule of Civil Procedure 41(B)A)(i) permits a plaintifivoluntarily todismiss
an action without a court order by filing a notice of dismibsdibre an opposing party answers
or moves for summary judgmeritinless theplaintiff’'s notice states otherwise, theluntary
dismissal is without prejudicd~ed.R. Civ. P. 41(a)(1)(B).But anotice ofvoluntarydismissal

“operates as an adjudication on the meritad may thereforiggerres judicata—if “ the
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plaintiff previously dismissed any federak statecourt action based on or including the same
claim.” Id. This principle is often referred to as the “two dismisa#d,” see, e.g.Poloron
Products, Inc. v. Lybrand Ross Bros. & MontgoméiA F.2d 1012, 1016 (2d Cir. 1976), and
existsprimarily “to prevent delays and harassment caused by plaintiffs securing numerous
dismissals without prejudice9 Charles Alan Wright et al., Federal Practice & Proced 2@68
(3d ed. 1998).

The twedismissal rule bars this action. Plaintiffs’ stateurt and Eastern District actions
were against the same [@aflants androse fronthe same operative fact$here is no dispute
that Plaintiffs dismissed both actions voluntarily: Plaintifiscontinued their stat@urt action
by notice rather thaiby stipulation or court order—a New York procedure equivalent to a Rule
41(a)(1)(A)(i) voluntary dismissaseeN.Y. C.P.L.R. 8 3217(a)(1)—and theismissedheir
Eastern District action under Rule 41(a)(1)(A)(i). Under Rule 41(a)(1)(®is termsthat
seconddismissalconstituted “an adjudication on the merits.” That adjudication on the merits, in
turn, “prevents the institution of another action,” like this one, “based on the same claim.” 9
Charles Alan Wright et al., Federal Practice & Procedu#868 (3d ed. 1998)That Raintiffs’
first action was filed in state court is irrelevasgge id, see also, e.gLake at Las Vegasv'rs
Grp., Inc. v. Pac. Malibu Dev. Cor®33 F.2d 724, 725-28 (9th Cir. 1991) (applying two-
dismissal rule where plaintiff's first voluntarilystnissed action was in state court and second in
federal court), as is the absence of any subjettteationon Plaintiffs’ partto harasor abuse
Defendants by repeatedly filing and dismissing essentially the samet|aesu e.g.Lake at
Las Vegas933 F.2d at 727Nor does it matter that Plaintiffabeledtheir Eastern District
dismissal as being “without prejudice 8eeDkt. 57 ex. 5see also, e.gCommercial Space

Mgmt. Co. v. Boeing C0193 F.3d 1074, 1076 (9th Cir. 1999) (t[tloes not matter what label



the plaintiff attaches to a second voluntary dismisBather, Rule 41 itself prescribes the effect
of Rule 41(a)(1) dismissal.

Pointing outthat their stateourt complaint lacked thfederal causes of actidhey
asserted in the Eastern District asdssert herePlaintiffs argue that their “FLSA claims have
not been dismissed twice” and “should be permitted to go forward.” PIs’. Reply in Supp. Mot.
for Conditional Certification [Dkt. 58] at 4But they cite no authority for the notion thae
two-dismissal rule applies only where a plaintiff's second and third acigsest precisely the
same causes of actiasthe plaintiff's first. Such a principle would be inconsistent with Rule
41(a)(1)(B)’s instruction thahevoluntary dismissabf a second actioshall be with prejudice
so long as the plaintiff's prior action was “basedooinclude[ed]the same claithas their
seconé—a condition undoubtedly satisfied hegjigen that each of Plaintiffs’ three lawsuits have
includedtheverysame NYLL and NYGBL claims

The weight of authoritymoreoverjs against Plaintiffs‘one-to-one” conception of the
two-dismissal rulea variety of courts have recognized the-th®missal rulg¢o bea close
cousinof the doctrine ofes judicataand ondhat issubject to ordinary regidicata principles
This means that secondaction is “based on or includ[eje same claim” for Rule 41(a)(1)(B)

purposes whenever it arises from the same transaction or occursahediest® This approach

3 See, e.gRascoe v. APM Terminals Va. Inblo. 2:12¢v3522013 WL 1332134at *3-4 (E.D. Va. Mar.

29, 2013) (Because a notice of a second dismissal by the plaintiff serves as an ‘adjndicathemerits,’ the
doctrine of res judicata applies..[T]he appropriate inquiry is whether the new claim arises out of the same
transaction or series of transactions as the alagsulved by the prior judgmehiinternal quotation marks omitted)
(quotingManning v. S.C. Dep't of Highway & Pub. Transpl4 F.2d 44, 47 (4th Cir. 1990), akigekins v. United
Transp. Union946 F.2d 1054, 1058 (4th Cir. 1991 Melamed v. Blue Cross of CaNo. CV-11-4540-PSG, 2012
WL 122828, at *47 (C.D. Cal. Janl3, 2012) (“[T]he Ninth Circuit has analogized the ‘two dismissdg to the

res judicata inquiry. . . The relevant inquiry is not whether the claims identified in the varioogplaints match up
exactly, but whether the two suits arise from the same transactionaliswélfacts such that the claims pleaded are
all grounds for recovery which could have been asserted, whether treepmvedt, in a prior suit between the same
parties.” (internal quotation marks omittgdjting Durney v. Magna Int'ljnc., No. G11-0036:MHP, 2011 WL
1659880 at *2 (N.D. Cal. May 3, 2011andOwens v. Kaiser Found. Health Plan, In244 F.3d 708, 714 (9th Cir.
2001)); Durney, 2011 WL 165988pat *2-4 (“ Although neither the Supreme Court nor the Ninth Circuit has
specifially addressed the meaning of ‘same claifosthe purposes of Rule 41(a)(1)(B), the Ninth Circuit has
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to the “same claim” inquiry makes practical sense: Rule 41(a)(1)(B)sltsvoissal rule would
be toothless if a plaintiff could ede it merely by addintp his original, voluntarily dismissed
complainta newcause of actionrasing from the same operative faetsay, for example, an
FLSA claim springing from the sanadlegedmisconduct as a previously pleaded but voluntarily
dismissed NYLL claim That is of courseprecisely what Plaintifffaveattempedto do here.

The Second Circuhiasnot yet spoken othis issue In the absence of controlling
precedentthis Court adopts the “same transaction or occurrence” apptoatgtermining
whether glaintiff's second action waased on or includ[edhe same claim” aa plaintiff's
first such that the second action’s voluntary dismisga¢rates as an adjudication on the merits”
with preclusive effect againgirtherlawsuits.

Applying that approach here, the Court is satisfied that Plaintiffs’ EastsimcDacton
was ‘based on or includ[edhe same claim” aBlaintiffs’ New York state actigreven though
the former included federal causes of action not pleaded in the lAttareful examination of
Plaintiffs’ complaints in their Eastern District and stateirt actions reveals that both arose from
precisely‘the same transactional nucleus of factsélamed 2012 WL 122828, at *5 (internal
guotation marks omitted) (quotif@wens 244 F.3d at 714). In both actiofdaintiff Lin
allegedthatshewas employed at various times as a “sorter and miscellaneous worker” at the
Chinatown and Midtown Joe’s Shanghai restaurants; that throughout those periods, she worked
elevenhour days five and oftesix days a week; thahe was often denied rest breatketshe
was paid a flat monthly salary in sembnthly installments, often in cash; and tsta¢ was

denied overtime paySeeDkt. 57 ex. Xstatecourt complaint)[{69-9Q see alsdkt. 57 ex. 4

analogized the Rule 41(a)(1)(B) two dismissdérto the res judicata inquiry.”) (citingommercial Spacel 93 F.3d
at 1080, and.ake at Las Vega®33 F.3d at 728gff'd in part, vacated in part on other ground&’9 Fed. App’x
113 (9th Cir. 2012)see also Jung v. Deutsche Bank Nat'l Tr.,@A. No. 17295WES, 2017 WL 7792573, at ¥1
2 (DR.I. Sept. 26, 2017) (applyindelamedandRascoé&s “same transactional nucleus of facts” approach)
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(EDNY 11) 11169-90. In both actions, Plaintiff Chelegged thashe was employed at various
times as a “miscellaneous kitchen worker, kitchen packer and sattie Chinatown and
Midtown Joe’s Shanghaestaurantsthat throughout those periods, she sometimes worked
elevenhour days six days a week; that she was paid a flat monthly salary in both casbdaknd ch
often without accompanying wage statements; that when she did receive wegests, they
underreported her hours worked; thaal credits were (presumably wrongfully) deducted from
her salaryand that she was denied overtime p8geDkt. 57 ex. Astatecourt complaint)
1991-125 see alsdkt. 57 ex. AEDNY II) 1191-125. And in both actions, Plaintiff He alleged
that hewas employed at various times as a chef at the Flushing, Chinatown, and Midtasvn Joe’
Shanghai restaurants; that throughout those periods, he often workedagiehagmalf-hour

days five days a week; that he was often denied rest breaks; thas Ipaida flat monthly

salary in both cash and check, often without accompanying wage statementsiethde did
receive wage statements, they undworeed hishours worked; that meal credits were
(presumably wrongfully) deducted from his salary; and that he was denied ovenjintegea

Dkt. 57 ex. Zstatecourt complaintl[1126-71 see alsdkt. 57 ex. 4EDNY Il) 11 126-71.
Plaintiffs have reproduced thofectual allegations virtually wortbr-word in this action.See
Compl. [Dkt. 1]1169-171 Becaus Plaintiffs’ Eastern District action arose from the same
nucleus of operativiactsas their stateourt action and all claims raised in the Eastern District
were or could have been raised in state cdeldjntiffs’ Eastern District action wadased on or
includ[ed]the same claim” as their stateurt action for Rule 41(a)(1)(B) purposes.
Accordingly, thevoluntary dismissal of the Eastern District actioperate[d] as an adjudicati

on the merits” that precludddrtherlawsuits, like thisone, based othatsame nucleus of facfs.

4 Curiously, Defendants dootargue that Plaintiffs’ Eastern District action was itgaftially barred
becawse Plaintiffs voluntarily dismissed their staigurt action “with prejudice.”SeeDkt. 57 ex.3. The Court
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In importing regjudicata principles into the twdismissal inquiry,lie Courtis mindful
of the Second Circuit’s admonition that “a court should be most careful not to construe or apply
the[two-dismissal rulefoo broadly,” lest it too harshly “close the courthouse door to an
otherwise proper litigant.’Poloron Products534 F.2d at 1017. Buthere, as hereyrafting an
exception tdRule 41(a)(1)(Bwould permit mischievous plaintiffs to achieve numerous
dismissals without prejudieeprecisely the evithetwo-dismissakule was designed to
prevent—the Court musidhere to the text &tule 41(a)(1)(B)even if the result may dearsh.
Cf., e.g, Lake at Las Vega®933 F.2d at 727 (refusing to inquire into intent behind plaintiff's
voluntary dismissal when doing so would “read out” of Rule 41(a)(1)®)iissals which fall
squarely within the language of the Ryle

That said, he Court disagreasith Plaintiffsthat applying the twalismissal rule in this
case works an unduly harsh or unjust result. Plaintiffs had ways of getting inBotirisother
than by twice voluntarily dismissirend then refilingvhat was essentially the same lawsuit.
Rather than dismiss their stateurt action by noticgor instance, faintiffs could have sought
Defendants’ consent to a stipulation of dismisse¢N.Y. C.P.L.R. 8 321{&)(2),which would
have avoided the twdismissarule’s application altogethesee, e.g.Poloron Products534
F.2d at 1017-18 (“[W]e holthat the filing of a notice of dismissal preceded by a stipulation
knowingly consented to by all parties does not activatettbeedismissal bar against bringing
an action based on or including the same clainTHey alsocouldsimply have amended thei
statecourt complaint to add their federal causes of actionghvfpresumablyyvould have

obviated any need to dismiss and refile in federal cé&rt29 U.S.C. § 216(b) (“An [FLSA]

elects not to engage with thasue. The Court lacks the benefit of briedjron the topic, for one thing. And because
the twadismissal rule bars this action altogether, the preclusive effect of H&ist#tecourt dismissal-which
would extend only to the stataw claims they brought in the stateurt actior—is academic
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action. . .may be maintaied. . .in any Federal or State courtaimpetent jurisdiction by any
one or more employees for and in behalf of himself or themselves and other empioyieely
situated’); see als®6 U.S.C. 8§ 7434 (including no prohibition on bringing civil actionstate
court). Or, if Plaintiffs were in fact concerned with being able to purisuie Southern District
“collective claims against the Chinatown defendants that they were prevemtedursuing in
the Eastern District Action I,” B'. Mem. in Supp. Motfor Conditional CertificatiorjDkt. 52] at
17-18, they could have sought a transfer of their Eastern District action to this Goodedure
that would not have requiretismissalsee28 U.S.C. § 1404(a)ln any case, given the bizarre
pathback and forth across the Brooklyn BridgatPlaintiffs chose to get here, the Court is not
especially concerned that a straightforward application of theliswissal ruldherewould run
afoul of the “equitable principles” Plaintiffsow invoke® Pls’. Mem. in Supp. Motfor
Conditional Celification [Dkt. 52] at 18.

Plaintiffs argue thatlisposing of this action under the twismissal rule i:ot consistent
with District Attorney of New York County v. Republic of the PhilippiB@g F. Supp. 3d 171,
197-99 (S.D.N.Y. 2018). There, the Court held that Rule 41(a)(1)(B) did not bar a suit by the
Republic of the Philippines to recover property allegedly misappropriated tgotinatry’s
former president and his wife. The Philippines hlrdadybrought and voluntarily dismissed
three other actions to recover allegedly misappropriated propertyebatise eaabf those prior
suits sought recovery differentproperty, the Court held that nonetbémwas“based on or
include[ed]the same claim” as tHehilippines’latest lawsuit 307 F. Supp. 3d at 197 (quoting
Fed. R. Civ. P. 41(a)(1)(B)). hE voluntary dismissal of tise prior actiongherefore did not

triggerthe twodismissal rule.ld. at 198. The Court’s approach in that case is fully compatible

5 The Court also notes thBtaintiffs remain free to proceed, and to recover, asroptembers of the
Flushingemployee clasi Jin and Xie’s stilpending action in the Eastern District.
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with the “same transaction or@arence” approach this Court adopts today. Although the
Philippines’ prior suits all “involved claims of misappropriation of public propeitly,'each of
thoseactions—unlike Plaintiffs’ cutandpasted wagandhour claims here-arose from a
differentallegedmisappropriation of differentpiece of property.

In their reply brief in support of their motion for conditional collective certiiitcg
Plaintiffs suggest, without any citation to authority, that this action cannosimesded because
“it now includes plaintiffs, namely Reyes Perez Guerr€lara Flores, and Gloria Perez
Mendez, who did not participate in and thus were not dismissed from either the stateract
[Plaintiffs’] Eastern District[ ] action.” PIs’. Reply in Supp. Mot. for @itional Certification
[Dkt. 58] at 4;see alsdNotices of Consent to Join FLSA Collective Action [Dkts. 42-44].
Although the lack of any collective certificatitwy this Court in no way barred Mendez, Flores,
and Guerrero fromttempting to joirLin, Chen, and He’s collective action as sootiit ass
filed, see Myers v. Hertz Cor®624 F.3d 537, 554-55 & n.10 (2d Cir. 2010) (“[N]othing in the
text of the statute prevents plaintiffs from opting in to the action by filing ctsseth the
district court,even when the [collective] notice . has not been sent, so long as the plaintiffs are
‘similarly situated’ to the named individual plaintiff who brought the actjpthe Court rejects
the assertion that their doing so can, like the water at Lourdes, miraculosslgway the res
judicata effecof Plaintiffs’ prior two dismissals This holding may appear counterintuitive
given the traditional expectation that res judicata requires identity of pagti@ednm actions.
See, e.gMeeking 946 F.2d at 1057. But a contrary rule would permit an end-run around the
two-dismissal rule in collective actions like this one: a plaintiff could revive a lawsuivogeer
dead under the rule merely by persuading a new, similarly situated indivodyat into thesuit
before it is dismissed on r@sdicata groundsNor is permitting such endins practically

necessary to prevent injustice to plaintiffs like Mendez, Flores, and Guerterbawe the
12



misfortune of optingnto a collective actiothatis forestallel underthe twodismissal rule: even
if the action such plaintiffs joined was precluded at its inception by Rule 41&)(fhey
nonetheless remain free to file their own action (or actions), collective awigbefree of the
two-dismissal defect thditarsthe named plaintiffs’.

There remains one finprocedural thread to be tied ujb.is atypical fora grant of
summary judgment to spring from a party’s motion for conditional collectiveicatidn. But
no matter how the parties have chosen to label this motion, both sides have devoted significant
attention in their briefing to the question whether Rule 41(a)(1)(B) requires fairtal
disposition of this action in Defendants’ fawam a matter of lawlndeedasthe premotion
correspondere between the parties and the Coeftects, the parties were well aware that the
briefing on Plaintiffs’ certification motion was to simultaneously addiesRiuule 41(a)(1)(B)
issue,seeEndorsed Mem. [Dkt. 41], and Plaintiffseemptivelyaddressethe issue in their brief
in support of their certification motioseePIs’. Mem. in Supp. Mot. for Conditional
Certification [Dkt. 52] at 16-18. Nevertheless, in an abundance of caution, the Court informed
the partieoon October 26, 201&hat it intended to treat Defendants’ response to Plaintiffs’
motion for conditionatollective certification as a croessotion for summary judgments to
Plaintiffs Lin, Chen, and He and as a motion to dismiss without prejudice asitopzpties
Mendez, Flores, and Guero. SeeDkt. 60. The Court alsmvited the parties to submit gan
additional information they deemed appropriate on the Rule 41(a)(1)(B) issusee alsd-ed.
R. Civ. P. 12(d) (“If, on a motion under Rule 12(b)(6) or 12(c), matters outsidecidwdinuys are
presented to and not excluded by the court, the motion must be treated as one for summary
judgment under Rule 56. All parties must be given a reasonable opportunity to prethent all
material that is pertinent to the motin. Neither partynade any submissions in response to

that order.
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Given the course of proceedings in this case and the ample opportunity edciskmk
to commenand submit evidence on the Rule 41(a)(1)(B) question, the Court is comfortable
treatingDefendantsopposition to Plaintiffs’ motion for conditional collective certification
(1) with respect to named Plaintiffs Lin, Chen, and He, as a anosisn for summary judgment
on the Rule 41(a)(1)(B) issue only, and (2) with respect to opt-in parties Mendeg, kiate
Guerrero, as a motion to dismiss without prejudice on the Rule 41(a)(1)(B) issud betg.
being no dispute of fact bearing on that topic—the pleadings and documents discussageabove
all judicially noticeableseeg e.g, World Wrestling Entm’t, Inc. v. Jakks Pac., I25 F. Supp.
2d 484, 508 n.16 (S.D.N.Y. 2006), and Plaintiffs do not quibble with the procedural hisgey the
materialsdisclose—the Court iglsocomfortable holdinghat Rue 41(a)(1)(B) barshe named
Plaintiffs’ actionandthat Defendants atbereforeentitled to judgment as a matter of law.

While that iswhat the law requireas to the claims afamed Plaintiffd.in, Chen, and
He, the three opti plaintiffs stand in a different positiorOn the one hand, they have not
previously sued any of Defendants and therefore should not be subject to the stridRules of
41(a)(1)(B). On the other hand, it would be inappropriate to leave thpartaes tahis action,
which wasinitiated by other peoplavilling to serve as namedelaintiffs in a collective actiobut
whose claims have now been extinguishéds not at all clear thauerrero, Flores and
Mendez would be suitable representatives of a collective or that they want tinsbateole.
Accordingly, this lawsuits dismissedvithout prejudice as to Guerrero, Flores and Mendez.

CONCLUSION

For the foregoing reasons, Plaintiffs’ motifam conditional class certification is

DENIED AS MOOT. Summary judgment is GRANTED to Defendants on all claasserted by

Lin, Chenand He All claims by optin plaintiffs Guerrero, Flores, and Mendez are
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DISMISSED WITHOUT PREJUDICE The Clerk of Court isespectfully directed to terminate

all open motiongnd close the case

SO ORDERED. - .
Date: November 5, 2018 VALERIE CAPRONI
New York, New York United States District Judge
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