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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CARLOS MIGUEL RODRIGUEZ
Plaintiff, ORDER
- against - 18 Civ. 1742APGG)(KNF)

COMMISSIONER OF SOCIAL SECURITY
ADMINISTRATION,

Defendant.

PAUL G. GARDEPHE, U.S.D.J.:
Plaintiff Miguel Rodriguediled the Complaint in thisiction on February 26,
2018. (Cmplt. (Dkt. No. 1)) Rodriguseeks judicial review, pursuatot“[S]ection 205(g)
and/or [S]ection 1631(c)(3) of the Social Security Act, as amended, 42 U.S.C. § 405(g) and/or
§ 1383(c)(3),” of a final decision of the Commissioner of Social Security denyingplisation
for disability insurance benefitsld( at 1)

PROCEDURAL HISTORY

OnMarch 5 2018, this Court referred the case to Magistrate Judge Kevin
Nathaniel Fox for a Report and Recommendation (“R & RSeeQrder of Reference (Dkt. No.
6))

On June 26, 2019, Judgex ordered the parties to submit a status letter as “the
administrative record has not been filamd “no motion(s) has been made as contemplated by
the Standing Order of the court.” (June 26, 2019 Order (Dkt. No. 9)) Defendant filed the
administratie recordon July 31, 2019. (Dkt. No. 14)

On September 27, 2019, Defendant moved for judgment on the pleadings, arguing

thatthe Court should affirm the Commissioner’s decision as it “is supported by siddstant
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evidence of recortl (Def. Br. (Dkt. No. 16at 3;seealsoMot. (Dkt. No. 15)) Defendant
arguesinter alia, that“the evidence generally does not support the loss of functioning alleged by
Plaintiff during the adjudicated period, i.e., March 1, 2014, through September 30, 2044";
[Administrative Law Judge &LJ")] properly accorded good weight to [testifying extpe
physician] Dr. Greenbgts opinion on the grounds that Dr. Greenberg had reviewed Plaintiff's
entire medical record, heard Plaintiff testify, and rendered an opinion thabwsistent with the
record on the whole”; “[tlhe ALJ properly accorded littkeight to Dr. Greenfield’'s assessment
in April 2016 that Plaintiff could only tolerate mild exertion”; that “[u]ltimately, tb&l
absence of supporting objective physical and mental examination findings durietathely
narrow adjudicated period &sue in this case belies Plaintiff's disability claim”; and that “the
ALJ did not have any further obligation to supplement the record by acquiring a medical source
statement from one of Plaintiff’s treating soufgelsecause the ALJ had all ®laintiff's]
treatingrecords . . . Qef. Br. (Dkt. No. 1§ at17-18, 20)

Although attorney Christopher Bowes filed a notice of appearance on Plaintiff's
behalf on December 17, 20X&eDkt. No. 21, and requested an extension of time tafile
motion for judgment on the pleadinggeDec. 17, 2019 PItf. Ltr. (Dkt. No. 22) — an application
thatJudge Fox grantedeeDkt. No. 23 —Plaintiff did not so move. bheed Plaintiff has made
no submissions since hidecember 17, 2011@tter.

OnApril 9, 2020, Judge Fox issued an 8-page R & R, recommending that this
Court granDefendant’s motion for judgment on the pleadin@f®.& R (Dkt. No.24))

In his R & R, Judge Fox notifidbe partieghatthey havdourteen days from
service of the R & R to file any objections, pursuant to 28 U.S.C. § 636(b)(1) and Rule 72(b) of

the Federal Rules of Civil Procedure. (R & R (Dkt. Rd).at7) The R & R further states that



“[flailure to file objections within fourteen (14) days will result in a waiver of digas and will
preclude appellate revieW (ld. at8 (emphasi®mitted)) Neitheparty has filed objections to
the R & R.

DISCUSSION

LEGAL STANDARD

In reviewing a report and recommendation, a district court “may accept, reject, or
modify, in whole or in part, the findings or recommendations made by the magistige¢e’j 28
U.S.C. 8 636(b)(1)(C). Whe a timely objection has been deto the magistrate judge’s
recommendations, the district court judge “shall malle aovo determination of those portions
of the report or specified proposed findings or recommendations to which objection is made.”
Id.

Where, as here, no objections &iled to a magistrate judge’s R &-Rlespite
clear warning that a failure to file objections will result in a waiver of judicial vewvigudicial

review has been waive@&eeThomas v. Arn, 474 U.S. 140, 147-48 (19&8ealsoMario v. P

& C FoodMarkets, Inc., 313 F.3d 758, 766 (2d Cir. 2002) (“Where parties receive clear notice

of the consequences, failure timely to object to a magistrate’s report angmeadation
operates as a waiver of further judicial revieiithe magistrate’s decision.” (aigy Small v.

Sec'y of Health and Human Servs., 892 F.2d 15, 16 (2d Cir. 198uypam))); seealso

Spence v. Superintendent, Great Meadow Correctfesality, 219 F.3d 162, 174 (2d Cir. 2000)

(“Failure to timely object to a report generally waives any further judicia¢wewf the findings
contained in the report.”)This Court has nonetheless reviewed Judge Fox’s R&R for clear

error.



Il. THE ALJ'S DECISION

An ALJ conducted a hearing concerning Plaintiff’'s claim for disability benefits on
April 20, 2016. The ALJ heard testimony frdf) Plaintiff — who proceeded pe (2) Dr. Paul
Greenberg, an impartial medical expert; and (3) Mark Heckman, an impaxtational expert.
(Record (“R.”) (Dkt. No. 14-2) at 19). The ALJ also considered reports from (1) Dr. Douglas
Greenfield, a consultative examiner who conducted a physical examination offP&aidt(2)
Dr. John Nikkah, a psychiatric consultative examiner. (ld. at 26, 28). The ALJ did not hear
testimony from Plaintiff's treating physicians, but did consider record$nelotérom the treating
physicians. $ee e.qg.,id. at 25-29)

Plaintiff worked as a packer in 2012 and last worked in security from 2013 to
February 2014. (lcat24, 29-30, 48-50, 55) His prior work involved lifting objects that
weighed as much as 20 to 25 pounds. g1h3) He alleged a disability onset date of March 1,
2014. (1d. at 19; R. (Dkt. No. 1@} at 3) The ALJ determined th&laintiff suffers from the
following heartrelated and psychiatric severe impairments: aortic valve replacé?200a)
atrial fibrillation (2007) decrease ejection fractig¢@007) congestive heafailure; anxiety
disorder; and affective disordefR. (Dkt. No. 142) at 21) The ALJ further determined that
none of Plaintiff’'s impairments whether considered singly or togethanet or medically
equaled the severity of one of the impairmentsdisn 20 C.F.R. Part 404, Subpart P, Appendix
1. (Id.at 22) The ALJ further determined, intdia, that Plaintiff had the residual functional
capacity to perform less than a full range of medium work; could lift/carry/pubtvjgumty-five
pounds frequently and fifty pounds occasionally; and could sit/stand/walk for &isamiso
hours during an eight hour work day. (@d.23) The ALJ concluded that Plaintiff was thus

capable of performing his prior work as a packer, and was not disabled during the period



between March 1, 2014 and September 30, 2014 at(RD)

Plaintiff's testimony at the hearings well as the medical evidensepports the
ALJ’'s determination. Plaintiff testified that he prepared meals at home; shopptdymand
performed basic chores at home, including mopping the floor and moving heavy objects — such
as furniture- when necessary. He furtheportedthat he could lift objects weighing as much as
forty pounds without chest pain or shortness of breath.a{2i729; R. (Dkt. No. 14-7) at 14)
As to the medical evidence, it showed that Plaintiff's hesdted symptoms had been well
managed since 20071d(at 29) Dr. Greenfield’s physical examination and findings were
consistent with the notion that Plaintiff could perform at least medium workle\¥hi
Greenfieldhad concludeth April 2016 that Plaintificould perform work that required only mild
exertion, the ALJ gave this opinion no weight, because it concerned Plaintiff's conditiodeoutsi
the relevant time periodld. at 2829)

As to mental health, the record suggested only mild to moderate issthes,
areas of understanding, remembering or applying information, social irdaeraxincentration,
persistence, and adaptatiofid. at 22, 28)The ALJ acknowledged these limitations in
concluding that Plaintiff could perform work that required no more than two hours afiwonsi
mental concentration at a time, with only occasional changes in the workplacdyand on

occasional independent decisioraking! (Id. at 23)

1 Wwith regard to Rodriguez’s mental impairmertke ALJ referred to outdatégaragraph B”

criteria for Listings 12.04 and 12.06 of 20 C.F.R. Part 404, Subpart P, AppendigelR. (Bkt.

No. 142) at 23 However,Judge Fox found that this erroneous reference was harmless,
“because it is clear from the ALJ’'s March 27, 2017 decision that the ALJ appdiguitagraph

B criteria for Listings 12.04 and 12.06 in effect as of January 17, 2017.” (R & R (Dkt. No. 24) at
6-7) The Court agrees that the ALJ correctly applied the appropriate 12.04 and 1@r@6 cri



II. THE MAGISTRATE JUDGE’S R&R

In recommeding that Defendant’s motion for judgmeon the pleadings be
granted, Judge Faccepts the ALJ’s findings concerning Plaintiff's physical and mental
condition:

The ALJ concluded properly that Rodriguez’s impairments, singly or in combination,
did not meet or medi[e]ly equalListings 4.02, for chronic heart failure, 12.04 for
depressive, bipolar and related disorders, or 12.06 for anxiety and obsessive
compulsive disorders, pursuant to 20 C.F.R. Part 404, Subpart P, Appendix 1,
because the record does not support a fintiagListing was metroequaled during

the adjudicated period, from March 1, 2014 to September 30, 20IPhe ALJ

rejected properly Dr. Greenfield’s opinion that Rodriguez was compromised in his
ability to perform activities requiring more than mild exertion to the exkexttit

related to Rodriguez’s condition in 2016, not the relevant time in 2014.

The ALJ’s residual functional capacity determination is supported by substantial
evidence in the record, including Rodriguez’s testimony. Dr. NikkamdsDr.
Greenberg’s opinions were accorded good weight properly by the ALJ, as they are
consistent with and supported by the evidence of record as a whole. Moreover, Dr.
Nikkah’s opinion is consistent with his findings. The ALJ relied properly on the
vocational expert when determining that Rodriguez was able to perform his past
relevant work as a packer, as well as Rodriguez’s testimony that his past work as a
packer involved lifting that was “like around 20 to 25 pounds.” Upon review of the
record, the Court finds that the ALJ did not commit any legal error and the ALJ’s
decision is supported by substantial evidence.

(R & R (Dkt. No.24) at6-7)
This Courtsees no error, much less clear errodudge Fox’s reasoning and

conclusions.SeeNelson v. Snth, 618 F. Supp. 1186, 1189 (S.D.N.Y. 1985) (citations omitted).




CONCLUSION

MagistrateJudge Fox’s R & R (Dkt. No. 24) is adoptiedts entirety and
Defendant’s motion for judgment on the pleadinggrésted The Clerk of Court is directed to
terminate the motion (Dkt. No. }%nd toclose tlis case.

Dated: New York, New York
June 20, 2020

SO ORDERED.

[l 2 LSl

Paul G. Gardephe
United States District Judge
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