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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CHRISTOPHER MONTANEZ
Plaintiff,
18-CV-1766(JPO)
_V_
OPINION AND ORDER

THERESA TYNON Superintendent,
Defendant.

J. PAUL OETKEN, District Judge:

Pro se petitioner Christopher Montanez has filed a petition for a writ of habeas corpus
pursuant to 28 U.S.C. § 225@n April 5, 2013,Montanez was convicted the Supreme Court
of New York, New York County, on one count of assault in the third degree, New York Penal
Law §120.00, and one count of gang assault in the second degree, New York Penal Law
§ 120.06. (Dkt. No. 2 (“Petitionat 1) He is currentlyserving a sentence eight years’
imprisonment and five years’ supervised relegse) For the reasons that follow, thetpion is
denied.

l. Background
A. Underlying Facts

In theearly morningof May 8, 2010, Montanez was out at a bar with some friends. (Dkt.
No. 13-9(“Tr.”) at 521-22.) As thelgft the bar around 4:00 a.m., one memifdviontanez’s
group, Andrew McCray, got into an altercation with a man outside, Kayim Washingtorat (
537-38.) McCray’s friends-including Montanez, Shadia Brackman, and Matrtrell Terralse-
became involved in a physical altercation with Washington, along with two othentifie
individuals. (Tr. at 539; Petition at 27—-29.héelevents verecapturedon video by a bystander.
(See State Trial Exh. 17 (“Video”) As the fight ensued, Montanattempted tdick, punch, or

stompWashington multiple times. (Petiti@t 28 Video at 1:03-1:05, 1:44-1:47Terrell hit
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Washingtorseveral timesvith a trafic cone and an unidentified mama red shirhit

Washington with a wooden plankPdtitionat 29 Video at 1:44-1:46, 1:55-2:)1Police

Officer Christopher Delsordarrived to break up the fight, and Montanez, Brackman, Terrell,
and McCray were arrested for their involvement. (Dkt. No. {3-8") at 160, 165-66
Washington suffered temporal bone fracture apdrmanent hearing loss as a result of injuries
sustaned during the fight. Tr. at414-15, 421-22

B. Trial and Conviction

Montanez, Brackman, Terrell, and McCray were each indicted on one count of assault in
the first degree and one count of gang assault in the first degrettiofat 30.) They were
tried together ilNew York County Supreme Court.

As an element of the offenses, the prosecution needed to demonstrate that the defendants
caused “serious physical injury.” N.Y. Penal Law 88 120.10, 120.07. The State intended to
prove this element witheference to the jaries sustained by Washington, but the prosecution
was unable tsecureVashingtoras a witnesfor trial. (Tr. at 587.) Instead, the prosecution
plannedo rely onWashington’smedical recordérom after the fight talemonstrat that he
sustained a serious injuryPetitionat 3—31, 40.) One set of Washington’s pbght medical
records was produced in discoverfefitionat 40.) But defense counsel were not informed of
the existence of a second set of medical records untiljafieselection had begun. (Dkt. No.
13-7at57-58; Dkt. No. 12 (“Resp. Br.”) at 36.) Montanez’s attorney sought to postpone
opening statements until after the records could be reviewed; the judge deniegiése, re
reasoning that nothing in the seca® of records wsa surprise to the defendants. (Dkt. No.
13-7at278-80.) After the second set of medical records was turned over, defense counsel
collectively moved for a mistrial based on the late disclosuneghwas denied. (Tr. at 243.)

The records were subsequently introduced into evidence at trial, with no objectionat 412.)



During summation, counsel for McCray made several statenttemsich Montanez’s

trial counsel objected, and white trial court characterized asot thewisest choice of

words.” (Dkt. No. 13-1@Tr.”) at825-26, 845-46, 48)Those statements include:

Referring to the fight as a “vicious” attack on Washingtorr. &t 790, 841.)

“[A]ll black men are not criminals. As a matter of fact, 90 percent adeAwking,
decent, honest people.Tr( at 822.)

“[E]very defendant has a reason to lieTr.(at 823.)

Remarking afteanobjectionby Petitioner’'s counsel: “if | was allowed to finish my
remarks....” r. at 835.)

Warning the jury that they cannot “gldnspector Cloustea[sic].” (Tr. at 836.)

Telling the jury “if you think [the police] did a good investigation, | submit to youekadi
and gentlemen, you don’t know anything about detective work:.” af 842.)

“You can believe in aliens. Unless thesecutor comes in to prove there’s aliens by a
piece of metal from another planet. Just because you see a fuzzy picture of ansaucer i
the sky, that’'s ambiguous, it doesn’t prove there’s alienb:” at 836.)

Montanez’'s counsel moved for a mistrial on the basis of these remarks, which heredrtside

be “totally improper”the requesivas denied. Tr. at 845—-46, 849.) Instead, ttmml court

issued curative instructions to the juclarifying that it is not true that all defendants [ie.(at

834), and repeatedlgstructing thento evaluate the evidence against each defendant

individually (Tr. at 83334, 1014; Dkt. No. 13-1{*Tr.”) at 1326, 1331).

At the close of trial, defense counsel collectivesdked the trial court to issag‘missirg

witness” chargeo the jury regarding the absence of the complaining witkessm

Washington. (Dkt. No. 13-6t400 see Tr. at 685.) The coudetermined that th8tatés

unsuccessfutfforts tolocatethe witness were sufficiently diligent, atitereforedeclined to

issue the chargeT. at 686-88, 701-03.) But the court tolkfensecounsel that thewere

“absolutely free to argue” at summation about “why Mr. Washington isn’t héiie."at 701.)

And indeed, dring his summatioMontanez’s counsealrewinferences fronWashington’s

absencdrom trial. (See, e.g., Tr. at 932—-34, 943-48.)



After thetrial courtcharged the jury and deliberations had begun, the video of the fight
was released to the public, and a newspaper article on the case was publishedl201-02,
1207-08.) Montanez’s counsel requested a mistrial on the basis that the plubficitlye
articlewould deny the Petitioner’s right to a fair triallr(at 1214—16.)Thetrial court
guestioned the jurors individually to see whether they had been exposed to anythinguwsthe ne
that would affect their ability to be impartialTr( at 1221-23.)Satisfied with the jurors’
responses, theourtdenied the motion for a mistrial, and instructed the jury to avoid any
coverage othe case. Tr. at 1245, 126263.) More reporting on the case was released that
evening, and after questioning the jury as a group the following dagotinenvas again satisfied
that the jury remained impartial and ttese could continue. Ti(. at 1307-1310, 1332-33.)

During deliberations, the jury sent out a note requesting that theecqulain “[t|he
definition and explanation of intent as put forward in gang assault in the firstedelgr
particular, whether intent from Person A of a group can be derived from the intgheof
members in the group.”T(. at 1121-22.) The courtproposed to respond to this question by
issuing a supplemental instruction that “reread the expanded definition of intedtinus
charging the jury, and added language pulled from a cadjpieecedents. T{. at 1264—-65.)
Counsel for Montanez objected to the proposed instruction on the basis that it could confuse the
jury as to the difference between intent and accessorial liability.af{1271-72, 1299.) The
court overruled the parties’ objections and used the instruction as originally propased; st
“if a defendant knowingly continues to participate after the intentions of his ootmgramions
become clear, then you are entitled to draw the inference that that defendanttsiseed

intentions.” {r. at 1326.)



Ultimately, the jury returned a verdict convictivpntanez of the lesséncluded
offenses of third degree assault and second degree gang assault. (Tr. atH&3@4s)sentenced
to eight years’ imprisonment and five years’ supervised release on theggmngt@ount, and
one year of imprisonment on the assault charge, to be served concurrently. (Dkt. Not 13-11 a
301-02.) The other three defendants were convicted of gang asshefirst or seconddegree,
and assault in thierst or second degree. (Tr. 1364, 1356, 1359.)

C. Direct Appeal

Montanez, Terrell, and McCray jointly appealed to the First Department Sughreme
Court Appellate Division, which affirmed the convictions in all respegés.People v.

Montanez, 47 N.Y.S.3d 6, 147 A.D.3d 444 (App. Div. 1st Dep’t 2017).

On direct appeal, Montaneaised five grounds for relief. First, he contended that his
trial counsel was constitutionally ineffective for failing to object to the admisgibiiit
Washington’s medical records, or to the testimony of the officer who identifietikgasn at
the scene of the fight. (Dkt. No. 13-2 at 24—-26.) The Appellate Division concluded that the
claim could not be evaluated on direct appeal, and in the alternative that Montdinezensed
effective assistance under state and federal standdsis A.D.3d at 446.

Second, Montanez argued that thal court’s supplemental instruction on intent was
improper because it did not communicate that the inference of intent was perm{BsitzeNo.
13-2 at 27.) The Appellate Division declined to esvithe claim becausehadnotbeen
preserved at trial147 A.D.3d at 446.

Third, Montanez asserted that the evidence was legally insufficient tinduista
conviction for gang assault in the second degree, and that the verdict was repagnant
unsupported by the weight of the evidence. (Dkt. No. 13-2 at 30-34.) The Appellate Division

largely disagreed, concluding that the conviction was “based on legally sufégidetce and



not against the weight of the evidence.” 147 A.D.3d at 444. But the court declined to review the
repugnancy claim because it had not been preserved atdriak 446.

Fourth, Montanez argued that the trial court erred in denying his three motions for a
mistrial basedupon () the late disclosure of medical records, (ii) the allegedly inflammatory
remarks in another counseammationand (iii) the publicity surrounding the case. (Dkt. No.
13-2 at 35—-41.) The Appellate Division rejected this argument on the merits, explairyirtige
decision not to declare a mistrial was appropriate in each instance. 147 A.D.3d at 445.

Fifth and finally, Montanez contended that the trial court had erred in denying agnissi
witness instruction. (Dkt. No. 13-2 at 42—-46.) The Appellate Division upheld the decision
because the prosecution had demonstrated a “genuine inability to locate [tieskswWit147
A.D.3d at 445-46 (quotinBeoplev. Savinon, 100 N.Y.2d 192, 198 (2003)).

On February 27, 2018, Montanied this petition for hbeas relief under 28 U.S.C.

§ 2254. (Dkt. No. 2.)Proceedingro se, Montanezaises as grounds for habeas relief the same
five issues that he pursued on direct apgealing attachethe appellate briefing to his Petition
in lieu of separate submissions. (Petition at 18, 65.)

Il. Legal Standard
A. Habeas Corpus

For a federal district court to grant a writ of habeas corpus, the petitidreatisty a
“difficult to meet ... and highly deferential standard for evaluating staiet-culings, which
demands that statmurt decisions be given the benefit of the dduliullen v. Pinholster, 563
U.S. 170, 181 (2011) (citations and quotations omitted).

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) providesaha
federal district court may grant “a writ of habeas corpus on behalf of a personodycust

pursuant to the judgment of a State courtwith respect to any claim that was adjudicated on



the merits in State court” if (1) the adjudication of that claim “resulted in a decisibwas
contrary to, or involved an unreasonable applicatibmlearly established Federal law, as
determined by the Supreme Court”; or (2) the adjudication “resulted in a decidiovathbased

on an unreasonable determination of the facts in light of the evidence presentedatetice Bt
proceeding.” 28 U.S.C. § 2254(d). Furthermore, under AEDPA, “a determination of a factual
issue made by a State court shall be presumed to be corregbelitierje] shall have the

burden of rebutting the presumption of correctness by clear and convincing evidence.” 28
U.S.C. § 2254(e)(1).

Under most circumstances, “a federal habeas court may not reach the meritsaatethe st
court’s rejection of a federal claim ‘rests on a state law ground that iseindieqt of the federal
guestion and adequate to support the judgmeidrk v. Perez, 510 F.3d 382, 390 (2d Cir.
2008) (quotingColeman v. Thompson, 501 U.S. 722, 729 (1991)). “This rule applies whether
the state law ground is substantive or procedur@leman, 501 U.S. at 729.

B. Exhaustion and Procedural Default

A federal court may not consider a habeas corpus petition unless the petit®oner ha
exhausted all state judicial remedi&ge 28 U.S.C. § 2254(b)(1)(ARicard v. Connor, 404
U.S. 270, 275 (1971). A state remedy has been exhausted when a petitigmeséaied the
federal constitutional claim asserted in the petition to the highest statenduhus adequately
informed the court of both the legal and factual bases for the federal ¢¥&iand, 404 U.S. at
275-77;see also Luriev. Wittner, 228 F.3d 113, 123-24 (2d Cir. 2000).

“[W]hen a Petitioner fails to raise his federal claims in compliance with reletast s
procedural rules, the state court’s refusal to adjudicate the claim ordipaaiifies as an
independent and adequate state grounddaying federal review.Conev. Bell, 556 U.S. 449,

465 (2009). However, “[a] ‘state law ground is only adequate to support the judgment and



foreclose review of a federal claim if it is firmly established and regulalibwed in the state,’
and application of the rule would not be ‘exorbitantBierenbaumv. Graham, 607 F.3d 36, 47
(2d Cir. 2010) (internal quotation marks omitted) (quotBagvey v. Duncan, 485 F.3d 709,
713-14 (2d Cir. 2007)).

A state court’s finding of state procedural default I'wdr federal habeas review of the
federal claim, unless the habeas petitioner can show ‘cause’ for the defaultefundicp
attributable thereto,” or demonstrate that failure to consider the federal clameswit in a
‘fundamental miscarriage of jise.” Harrisv. Reed, 489 U.S. 255, 262 (1989) (citations
omitted). A finding of ineffective assistance of counsel may constitutesétaexcusing
procedural defaultTavarez v. Larkin, 814 F.3d 644, 650 (2d Cir. 2016).

1. Discussion

Montanez seeks hahegrelief on five baseq1) ineffective assistance of couns@)
alleged deficiencies in a jury instructidi@) the correctness of the verdict in relation to the
evidence presente) the denial of three motions for a mistrial; gbfithe failure to issue a
missing witness chargdPetition at5, 7-8, 10-11.) The Court addressach in turn.

A. Ineffective Assistance of Counsel

Montanez contendsat his trial counsel was constitutionally ineffective for: (1) failing to
raise a spedit objection to the admission of Washington’s medical records; (2) failing ko see
certain redactions from Washington’s medical records; and (3) failing tot edj&dficer
Delsordo’s testimony identifying Washington. (Petition at88) Respondent coters that the
ineffectiveness claim is unexhausted, but regardless should be dismissedlassnéResp. Br.

at 14-21.) The Court agrees.



1. Exhaustion

In order to exhaust claims for habeas review, a petitioner must “have empleyed th
proper statéaw procedural vehicle so that the state courts are afforded an opportunity to review
his claims.” Perez v. Conway, No. 09 Civ. 5173, 2011 WL 1044607, at *3 (S.D.N.Y. Mar. 18,
2011). To raise a claim of ineffective assistance in New York, the proper predgdoibring a
post-judgment motion to vacate underction440.10 of the New York Criminal Procedure Law,
which enables the court to develop an evidentiary redatdAs the Appellate Division
explained, Petitioner has failed to properly exhaust leffantiveness claim by failing to file a
section440.10 motion. 147 A.D.3d at 446. But the claim is not procedurally defaulted because
it could still be pursued in state coufiee Alke v. Artus, No. 12 Civ. 5977, 2013 WL 4700828,
at*2 (E.D.N.Y. Sept. 1, 2013).

For petitions that involve both exhausted and unexhausted claims, courts have several
options:

(1) dismiss the entire petition for failure to comply with the exhaustion

requirement, 28 U.S.C. § 2254(b)(1)(A2) stay the petition and permit the

petitioner to exhaust the unexhausted claims in state court, but only where the

petitioner has shown good cause for not previously exhausting, and the

unexhausted claims are not plainly mergl€8) permit the petitioner to delete the

unexhausted claims, if neither a stay nor a dismissal of the petition for failure to

exhaust is appropriate, 6f) deny the unexhausted claims on the merits, 28

U.S.C. § 2254(Db).

Sweeper v. Graham, No. 14 Civ. 6346, 2017 WL 4516645, at *3 (S.D.N.Y. Sept. 26, 2017)
(citations omitted).Because Montanez’s ineffective assistance cfaila on the merits, the

Courtelects to deythe claimnotwithstanding the lack of exhaustion.

2. Legal Standard

In order to prevail on a claim of ineffective assistance of counsel @rdekand v.

Washington, 466 U.S. 668 (1984), a petitioner “must (1) demonstrate that his counsel’s



performance fell below an objective standard of reasonableness in lighvaiipge
professional norms; and (2) affirmatively prove prejudice arising from cosrdielgedly
deficient representation.Corndll v. Kirkpatrick, 665 F.3d 369, 375 (2d Cir. 2011) (quoting
Carrion v. Smith, 549 F.3d 583, 588 (2d Cir. 2008)). Untlezperformance prongotirts
“strongly presume] ]” that counsel “rendered adequate assistance and madaefiakusign
decisions in the exercise of reasonable professional judgm@ulién, 563 U.Sat 189 (quoting
Strickland, 466 U.S. at 690). As to the prejudice prong, a defendant must “show that there is a
reasonable probability that, but for counsel's unprofessional errors, the resulpoddbeding
would have been different.3rickland, 466 U.S. at 694. “A reasonable probability is a
probability sufficient to undermine confidence in the outcomd.” In this Circuit,the prejudice
prong of aclaim of ineffective assistance can turn on the cumulative effect of all instances of
ineffective assistance togetherindstadt v. Keane, 239 F.3d 191, 199 (2d Cir. 2001).

On federal habeas review of a state ineffective assistance clgime, uestion ‘is not
whether a federal court believes the state court’s determination’ undgrittkéand standard
‘was incorrect but whether thdetermiration was unreasonablea—substantially higher
threshold.” Knowlesv. Mirzayance, 556 U.S. 111, 123 (2009) (quotiSghriro v. Landrigan,
550 U.S. 465, 473 (2007)). This analysis requires “doubly deferential judicial revidw.”

3. Merits

Here, the Appellate Division declined to review Montanez'’s ineffectivetaases claim
on direct appeal, but held in the alternative that Montanez’s counsel was adequate under
Srickland. 147 A.D.3d at 446. Such alternative holdings on the merits iokffectiveness
claim are afforded AEDPA deferenc&ee Gordon v. Lavalley, No. 13 Civ. 4401, 2014 WL
888468, at *14-16 (S.D.N.Y. Mar. 6, 2014d¢port and recommendation adopted, 2016 WL

5793400 (S.D.N.Y. Oct. 3, 2016). Applying this doubly deferential review, the Court cannot say

10



that the Appellate Division’s rejection of Petitioner’s ineffective assistdaga mvolved an
unreasonable application of clearly established law.
a. Admission of Medical Records

The first alleged deficiency identified Bjontanez ishis trial counsel’s failure to object
to the admission of Washington’s medical records, on the basis that the recad®tver
properly certified under state law. (Petition at 41-42.) Respondent seems to cordibee tha
records were not properly certified. But she nonetheless contends thatuteetéadbject on
this ground did not prejudice Montanez, because the prosecution could have easilydctireecte
deficient certifications and offered the records into evidenResy. Brat 18-19.) The Court
agrees. Because Montanez cannot demonstrate “a reasonable probability thatthoe failure
to object to the improper certifications, “the result of the proceeding would henalifgerent,”
Srickland, 466 U.S. at 694, to the extens meffective assistance claim rests on the certification
argument, it must be denied.

b. Redaction of Medical Records

Second, Montanez asserts that his counsel was deficient for failing to object to the
admission of certain informatigerovided by Washingtothat was recorded on the medical
forms, becausaccording to Montanethat information was inadmissible and violated the
Confrontation Clause. (Petition at 42—43.)

Counsel’s failure to object to the admission of evidence “does not amalefidient
performance” where “there wesound evidentiary bases for the admission of the challenged”
evidence.United Satesv. Diaz, 176 F.3d 52, 113 (2d Cir. 1999). Respondent asserts that the
unredacted information on the medical forms that was provided by M¢gashiwas admissible

because it qualified for a hearsay excepti(Resp. Brat 19-20.) The Court agrees.

11



Under New York law, hospital records fall under the business records exception to
hearsay, and a victim’s statement to hospital personnel thedr@ii@ned in such records are
admissible if the statements are relevant to diagnosis or treatRemple v. Ortega, 15 N.Y.3d
610, 617 (2010) Accordingly, the trial court directed thpeosecutiorio redact from the records
all statements from Washirggt that were not “necessary to be said to the Doctors for him to get
medical treatment,” anithe court engaged thoroughly with defendants’ requests for redactions.
(Dkt. No. 137 at270, see Tr. at 237-38, 31419, 40103.) The Court concludes that the
unredacted information provided by Washington in the medical records, including higsndme
date of birth, were properly admitted as relevant to his treatment.

Regarding Petitioner’s invocation of the Confrontation Clause, Respondent dsserts t
theunredacted information did not viola®etitioner’sright of confrontation because the
information was not testimonialRésp. Br. at 21.) Again, the Court agrees.

“[A] statement cannot fall within the Confrontation Clause unless its primapope
was testimonial.”Ohio v. Clark, 135 S. Ct. 2173, 2180 (2015). A statement is considered
testimonial when “in light of all the circumstances, viewed objectively,ghmary purpose’ of
the conversation was to ‘creat[e] an-oficourt substitute for trial testimony.’Id. (alteration
in original) (quotingMichigan v. Bryant, 562 U.S. 344, 358 (2011)Y.he Supreme Court has
“suggested, albeit in passing dictum, that the Confrontation Clause might not apply at a
‘statements to physicians in the cseiiof receiving treatment.’Duhsv. Capra, 639 F. App’x
691, 694 (2d Cir. 2016) (quotirglesv. California, 554 U.S. 353, 376 (2008)Here, the
challenged information contained in the medical records was communicated byng¥as to

hospital persorel in the context of treating the injuries sustained in the fight with Petitioner.

12



The primary purpose of those conversations was clearly to assist in medical idiagdos
treatment, ot to “establish[] evidence for the prosecutio@lark, 135 S. Ct. at 2180.

Because the challenged information in the medical records was thus admisdirie
state evidentiary law, and did not run afoul of the Confrontation ClM@®&anez’s triacounsel
was not deficient for failing to properly object to its adnuesiTherefore, the Appellate
Division’s rejection of Montanez’s ineffective assistance clamthis ground was not
“unreasonable.’Knowles, 556 U.S. at 123.

C. Officer Delsordo’s Testimony

Finally, Montanez contends that his trial counsel was constitutionally defiorefatiling
to object on the basis of hearsay to Officer Delsordo’s testimony idegtifyashingtoras the
victim at the scene. (Petition at 43.) “Out-@ddrt statementsfi@red for the truth of the
matters they assert are hearsay,” and can be admitted into evidence under Kew6aty if
they qualify for an exception to the hearsay rule, and are demonstrabblaehucci ex rel.
Nucci v. Proper, 95 N.Y.2d 597, 602 (2001).

At trial, Officer Delsordo testified that Washington was the victim of the attadkhvite
learned from looking at thactim’s driver’s license. (Trat 162—-63.) Respondent contends that
the testimony was not hearsay, because the identificatidfashington was not offered ftire
truth of matter assertedRésp. Br. at 21.) Again, the Court agrees. As Respondent explains,
the testimony “was not offered as evidence that Kayim Washington was thés/mtimal name
and that he was in fact boon the listed date of birth, but rather as additional circumstantial
evidence connecting the victim at the scene with the patient treated at Bellewae,mddical
records contained the same identifying informationd.) ( Therefore, the testimonyainot

constitute hearsay, any objection to its admission on that basis would havessieaitd counsel

13



was not deficient for failing to make the objectioBee United Statesv. Kirsh, 54 F.3d 1062,
1071 (2d Cir. 1995) (“[T]he failure to make a meritless argument does not rise to thaf leve
ineffective assistance[.]”). As such, Montanez’s ineffectiveness claifm®ground must also
be denied.

Overall the Court concludes that Montanez cannot demonstiaitéis trial counsel was
constitutionally ineffective. His request for habeas relief on this ground is thiezlide

B. Supplemental Jury Instruction

In his second ground for relief, Montanez asserts that the trial court’s suppdéme
instruction during deliberationsregarding the ability tanfer defendants’ intent+#mnpermissibly
failed to advise the jury that the inference was permissive and cotdgebted. (Petition at 44
46.) The Appellate Division concluded that this argument was unpreserved, and thus declined to
review it “in the interest of justice.” 147 A.D.3d at 446.the alternative, the Appellate
Division held that the claim was meritledsl. Because this claim was resolved on an
independent and adequate state ground, it is procedurally barrefkfferal habeas review.

As an initial matter, the Appellate Court was correct antanez’s triakcounsel did not
argueto the trial court that the supplemental instruction impermissibly created a mandatory
inference. Defense counsel objected to the supplemestalction on other grounds (Tat
1266—-73, 1295-1300), but never regarding the permissiveness of the infdretheereply brief
before the First Department, Montanez’s appellate counsel asserted baeffg]he issue was
preserved,” presumably becausal counsel had objected to the supplemental instruction on
other bases. (Petition at 7Hpowever, because tigpecific ground on which Montanez now
objects was not raised before thaltaourt,this claimwas not preserved for appellate review
under New York’s contemporaneous objection riee Sanchezv. Lee, No. 10 Civ. 7719, 2011

WL 924859, at *16 (S.D.N.Y. Mar. 16, 2011¥port and recommendation adopted, 2011 WL

14



3477314 (S.D.N.Y. Aug. 8, 2011)I]f a party neglects to raise a claim in the trial court, or fails
to specify the grounds for an objection (either because the objection is geneegluase it
specifies a different ground than that raised on appeal), state appelietegenerally will not
consider that claim.?)

“Both the Supreme Court and the Second Circuit have held that the failure to object at
trial when required by New York’s contemporaneous objection rule, C.P.L. 8 470.05, is an
adequate and independentastgtound.” Harris v. Woods, No. 05 Civ. 5582, 2006 WL
1140888, at *36 (S.D.N.Y. May 1, 2006port and recommendation adopted, 2006 WL
1975990 (S.D.N.Y. July 10, 2006). Courts in this Circuit haleferred to New York’s
consistent application of itontemporaneous objection rules,” and there is no allegation that the
rule has been “misapplied” in this caggarciav. Lewis, 188 F.3d 71, 79 (2d Cir. 1999).

Because there is andependent anddequat@eterminatiorby theAppellate Division
thatMontanez procedurally defaulted on this claim, it “cannot be the basis for habefas relie
unless [Montanez] can show either (1) cause for his default and actual prejud@®ehat the
Court’s failure to consider his claim will result in a fundamentalcaniriage of justice.”

Rodriguez v. Uhler, No. 15 Civ. 5075, 2017 WL 354180, at *7 (S.D.N.Y. Jan. 24, 2017). But
Montanez fails to allege cause and actual prejudice, or that the defaulswilinex

fundamental miscarriage of justice. And reviewing the record, the Court obsetieng that
would demonstrate that an external factor prevented counsel from raisingumeatgthat
failure to raise the objection affected the outcome of the trial, or that Patiscatually

innocent.

15



Therefore Petitioner’s claim that the trial court issued a supplemental instruction
impermissibly calling for a mandatory inference of intergrigcedurally barred from federal
habeas review.

C. Ability of the Evidence to Sustain the Verdict

Next, Montanez raises three related arguments regandiather the evidence against
him canto sustain the verdict reache(Petition at 4#51.)

1. Sufficiency of the Evidence

First, Montanez contends that the proof offered at trial was legally insuffiio support
a conviction for gang assault in the second degree under New York Penal Law § 120.06.
(Petition at 47.) The Appellate Division rejected this argument on the mergsnneg that
“[t]he evidence amply established that each defendant acted with the requisitandtent
community of purpose[.]” 147 A.D.3d at 444-45. Because that conclusion was reasonable,
Montanez'’s request for habeas relief on this basis is denied.

“[E]vidence is sufficient to support a conviction so longafter viewing the evidence in
the light most favorable to the prosecutiany rational trier of fact could have found the
essential elementd the crime beyond a reasonable dotibCavazosv. Smith, 565 U.S. 1, 7
(2011) (quotinglackson v. Virginia, 443 U.S. 307, 319 (1979)Dn habeas review, a federal
court may “overturn a state court decision rejecting a sufficiency of tderese challenge . . .
only if the state court decision was ‘objectively unreasonalfaléman v. Johnson, 566 U.S.
650, 651 (2012) (quotinGavazos, 565 U.Sat2). A petitioner challenging the sufficiency of
evidence under § 2254 “thus bears a ‘very heavy burdéwdmson v. Griffin, No. 16 Civ.
0511, 2016 WL 6780011, at *7 (S.D.N.Y. Nov. 16, 2016) (quoBagnapula v. Spitzer, 297

F.3d 172, 179 (2d Cir. 2002)).
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“When considering the sufficiency of the evidence of a state conviction,eawayi
court must first determine the elements of the underlying crime based on statédaw
conviction for gang assault in the second degree under New York law requirethptptivith
intent to cause physical injury to another person and when aided by two or more ottres pers
actually present, [the defendant] cause[d] serious physical injury to such petsantbird
person.” N.Y. Penal Law § 120.06. Even if the defendant did not personally strike the blow
causing the injury, he can be liable for second degree gang assault ifche actecert with the
principal who did, which requires “acting with the [requisite] mental culpgbéaibd
“intentionally aid[ing]” the principal in commission of the assault. N.Y. Penal Law § 20.00.
“Serious physical injury” is defined by the statute as “physical injurighvbreates a substantial
risk of death, or which causes death or serious and protracted idigignt, protracted
impairment of health or protracted loss or impairment of the function of any bodilg.briyl.Y.
Penal Law § 10.00(10).

Montanez does not specifically challenge the first elemémat he acted with the “intent
to cause physical injury.” And a jury could fairly infer such intent from the video jwdiows
Montanez attempting to strike Washington. (Video at 1:43-Meér)doesMontanez specifically
challenge that the temporal bone fracture and resultant permanent hearingt@mses by
Washington constitute a “serious physical injuag’defined by New York Law. N.Y. Penal Law
§ 10.00(10). And anyueh a challenge woulde meritless, as the jury heard medteatimony
confirming that that Washington’s injuries put him at risk of death and caused patrhaaring
loss. (Tr. at 415-21.)

Montanez arguesoweverthat the evidence is insufficient to establish the third

element—that he caused or was acting in concert with someone who caused serious physical
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injury. At trial, a medical witness testifigdat Washington’s temporal bone fracture and hearing
lossweremost likely caused by being struck with an instrumerghss thavooden planlor
traffic cone, and not my mereby being punched or stompedrr(at 415-18.)Relyingon that
testimony,Montanez argues that he was not acting in concert with the individuals who used
instruments to strike Washington, and that he had withdrawn from the fight by ée tim
instruments werentroduced. (Petition at 51.) Respondent counters that there is enough
evidence in the video for a jury to infer that Montanez shared a community of purposieewit
other assailants in attackj Washington. Resp. Brat 31-32.) More specifically, Respondent
contends that a jury could infer that Montanez did not withdraw from the fight when itcentere
the street, butathercontinued to act in concert with the other assailants after instruments were
used to strike Washington. (Resp. &r32-33.)

The Court agrees with Respondent. The video shows Montanez punching Washington
while the victim was restrained by Defendantrélr (Video at 1:03-1:05; Tr. at 987
Montanez and the otheefitndantgproceeded to simultaneously attacflifferentman who tried
to intervene in the fight. (Video at 1:10-1:19; Tr. at 987.) Montaneztieeiio kick and
stompWashingtorwhile Defendant Terreliried to strike him with the traffic cone. (Video at
1:43-47.) And Montanez continued standing alongside the group of assailantbesitige
continued in the strediefore finallygesturing to the group to disperse. (Video at 1:56-2:017.)
viewing the evidence in the light most favorable to the prosecution, as this Coqrtirsaeo
do, the jury could have found beyond a reasonable doubt that Montanez was acting in concert
with others who caused serious physical injury to WashingbeaCavazos, 565 U.Sat7.
Therefore, the Appellate Division was not “objectively unreasonable” in igjelgtontanez’s

sufficiency challengeColeman, 566 U.S. at 651.
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2. Weight of the Evidence and Repugnancy of the Verdict

Montanez also contends that the verdict was repugnant and unsupported by the weight of
the evidence. Retition47-51.) However, review under 28 U.S.C. § 2254 is limited to alleged
violations offederal law; claims which are based solely state law are not cognizable on
federal habeas reviewsee Garrett v. Perlman, 438 F. Supp. 2d 467, 470 (S.D.N.Y. 2006).
Repugnancy and weight-of-tleddence challenges are two such clair&= Jones v. Racette,

No. 15 Civ. 7297, 2016 WL 7189851, at *4 (S.D.N.Y. Dec. 12, 2016) (“[T]he argument that a
verdict is against the weight of the evidence states a claim under state lalvjsviot

cognizable on habeas corpus.” (quotihgKinnon v. Superintendent, Great Meadow Corr.

Facility, 422 F. App’x 69, 75 (2d Cir. 2011)gstrada v. Senkowski, No. 98 Civ. 7796, 1999

WL 1051107, at *14 (S.D.N.Y. Nov. 19, 1999) (“[A] repugnant verdict argument is . . . not
cognizable on federal habeas review.”).

Montanez’s claims for habeas relief premised on the ability of the evidence totduppor
convictions are thus denied.

D. Motions for Mistrial

Montanez alsseeks habeas relief based on the allegeds®f the trial courin denying
his motions for a mistrial on three occasions: (1) after the late disclosurelichhrecords; (2)
upon the allegedly inflammatory summation fromdedendant’s counsel; and (3) in light of
allegedly prejudicial publicity during jury deliberations. (Petition at 52-58.Yh& extent
Petitioner’s claim is premised ohet firstmistrial motion, the Court will not considé@rbecause
it was notpresentes a federal constitutional violation to the state couktsfor the due
process claim premised on the second and timmgtrial requests, the Court rejettemon the

merits.
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1. Exhaustionand Procedural Default

Respondent contends that in challenging the erroneous denial of twaaétrial
motions in state court—regarding the late disclosure of records and summation feroades
counsel—Montanez did not specifically invoke any federal constitutional rights. fategre
according to Respondent, these aspects of theckienunexhausted and procedurally defaulted.
(Resp. Br. at 36 n.8, 39 n.11.)

“In order to satisfy the exhaustion requirement of federal habeas, a petitiosehave
‘fairly presented’ the federal constitutional nature of a claim to the stattssCoReid v.
Senkowski, 961 F.2d 374, 376 (2d Cir. 1992) (quotidgnzalez v. Qullivan, 934 F.2d 419, 422
(2d Cir. 1991)).

A petitioner may satisfy the fair presentation requirement (@y:reliance on

pertinent federal cases employing constitutional analysis, (b) reliansate

cases employing constitutional analysis in like fact situations, (c) assdrtiom o

claim in terms so particular as to call tcncha specific right protected by the

Constitution, and (d) allegation of a pattern of facts that is well within the

mainstream of constitutional litigation.”

Carvajal v. Artus, 633 F.3d 95, 104 (2d Cir. 2011) (quotibgye v. Attorney Gen. of N.Y., 696
F.2d 186, 194 (2d Cir. 1982 banc)).

The Court agrees with Respond#rdatMontanez’sobjection to the late disclage of
Washington’s medical records under federal law was not properly exhaustedobaojireal.
Montanez argued on direct app#wt the trial court erred in denying the motion for an
adjournment or mistrain this basis under state discovery rules. (Petition at 52 This)
section ofMontanez’s appellaterief citedonly provisions of state laandstate cases that did
not engage in constitutional analysis. And the fact pattern—violation of state disaloles—

is not within the mainstream of constitutional litigation, and does not call to mind a particula

federalconstitutional right.
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Moreover, because New York law required Petitioner to aimgfederal constitutional
challenge tdhis mistrial denialon directappealandthere isno longer a means of pursuing the
argumentn state courtthis claimhas been procedurally defaultesee Jonesv. Keane, 329
F.3d 290, 296 (2d Cir. 2003)¥illiams, 2017 WL 4685273, at *9. And given that Montanez has
not attempted tovercome the procedural default by demonstrating cause and prejudice or actual
innocence, the Court does not reach the merits o€lduis. Jones, 329 F.3d at 296.

However, the Court concludes that federal nature of Montan&zobjections to the
denial of his other two mistrial motions was fairly presented to the state.ctuballenging
the denial of a mistrial for prejudicial publicitiyis appellatdrief cited the federal Constitution,
expressly noted that “[u]nder both the Federal and State Constitutions, a defendadtibas
process right to a fair trial,” and argued that denying the motion violated hisaighairtrial.
(Petition at 55.) And in the subsequent section, the brief argued that denying tla mdgtion
based on co-counsel’'s prejudicial summation again deprived Montanez of a faiRe@fion at
57-58.) The Appellate Division recognized timikarity between the challenges to the publicity
and summation rulings by addressing the merits of the two arguments todetiieA.D.3d at
445,

Therefore, although the ssictionof Petitioner’sbrief regarding the summationistrial
motion did not expressly cite the federal Constitution or federal cases, in thgtaufrthe brief
as a wholeind given the nature of the fact pattamwolved, the Court concludes that Montanez’s
argumentsionetheless put the state court on notickefederal nature of the claini\s such,
the Court will proceed to address the merits of Montanez’s claims regardidgriads of his

other twomistrial motions.
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2. Merits

“Thereis a . . . high bar to relief when a habeas petitioner is challenging theateni
motion for mistrial. On habeas review, the petitioner must show that the denial of a motion for a
mistrial ‘deprive[d] him of a fundamentally fair trial.” Williams v. Lee, No. 14 Civ. 2981, 2017
WL 4685273, at *14 (S.D.N.Y. Aug. 8, 201T§port and recommendation adopted, 2017 WL
4685105 (S.D.N.Y. Oct. 17, 2017) (quotiNgwin v. Greene, 467 F. Supp. 2d 375, 381
(S.D.N.Y. 2006); see also Toland v. Walsh, No. 04 Civ. 0773, 2008 WL 65583, at *20
(N.D.N.Y. Jan. 4, 2008)Montanez does not satisfy that high bar here.

a. Co-Counsel’'s Summation

Montanez contends that the summation of McCray’s trial courased-the trial court’s
failure to grant a mistrial thereaftewiolated his right to a fair trial, because it “directly clashed”
with Montanez’s theory of the case and included “highly inflammatory” commeR&ition at
58.) The Appellate Division rejected this challenge on the merits, reasoning tirétltbeut
“gave a curative instruction that appropriately addressed any alleged dapggudice from
the other lawyer’s remarks.” 147 A.D.3d at 445. Because this conclusion is not incongtstent w
clearly established Supreme Court lélwerequest for habeaslief on this basis is denied.

Overall, the theories of the cageesented by McCray and Montarveare consistent:
that the defendants’ actions were justified, that the defendants’ wereingtiactoncert, and
that the unidentifieglankwielding man with whom the friends were not associated caused
Washington’s serious injury. (Tr. at 793-94, 820, 838, 840, 944, 950, ®@Banez is correct
that some ofhe statements dficCray’s counsel-implying that the friends came to McCray’s
aid in the fight (Tr. at 815)—could be interpreted as inconsistent with Montanez’g,theder
which Montanez was not acting in concert with his friendsnyoneelse(Tr. at 958). But after

Montanez’s counsel expressed concern about the inconsistent theories (Tr38) 382C€ray’s
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counsel clarified in the final portion of his summation that the defendants wereingtiact
concert with one another (Tr. at 838, 84@)iven this clarification, andiventhat McCray’s
counsel only mentioned Montanez by name once in padsnigg his summatio(iTr. at 780),
the Appellate Division could have reasonably conclutiatlany potential inconsistencies
betweercreated by the summation of McCray’s counsetemot prejudicial.

Furthermoreany inconsistency, and any potential prejudice from certain other
statementsyereremedied by the trial court’s curative instructioi$etrial court thoroughly
instructed the jury oat least twabccasions that the arguments of the lawyers are not evidence.
(Tr. at 761, 816.) And during the objected-to summation, the court instructed the jury to view
each defendant individually andd¢galuate the evidence against them separately. (Tr. at 833
34.) The court also issued a specific curative instruction to address the olpesitement that
all defendants lie. (Tr. at 834.) Given the “crucial assumption underlying the jueynsys.
that juries will follow the instructions given them by the trial judgegAppellate Division
could have reamably concludethat the trialcourt’s thorough curative instructions maintained
Petitioner’s ability to receive a fair trial notwithstandcmcounsel’'s remarksNowlin, 467 F.
Supp. 2dcat 380-81 prackets omitted(quotingParker v. Randolph, 442 U.S. 62, 73 (1979)).

Finally, to the extent any objectéd remarks were not specifically addressed by a
curative instruction, they were insufficiently prejudiciakéguirea mistrial. The statements by
McCray’s counsel’s that the attack was “vicious,” and that “90 percent” of bleoK‘ane hard
working, decent, honest people,” were part of his trial strategy and are nokyunfmmatory
when assessed in the proper conte®ke Tr. at 849; Resp. Br. at 43.) And the statements about

aliens andInspector Clousteaugc],” and suggestions that the jury does not “know anything
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about detective workthough odd, could not be reasonably expected to prejudice the jury
against Petitioner.

Viewing the summation of McCray’s counsel as a whole, in light@ttirative
instructions issued by thgal court, the Court cannot disturb the conclusiofihe statdrial
and appellateourts thathe summationlid not depriveMontanez of a fundamentally fair trial.
After the summation, the trial court thoughtfutlgnsidered counsels’ objections amals
receptive to any requests for further curative instructions. Ultimdtedtrial court concluded
that given the detailed jury instructions it would issue andeh®ining three summations, any
prejudice would be dissipated and a mistrial was not warranted. (Tr. at 848—49heAnd t
Appellate Divisionwent on to affirm the trial court’s conclusion on the merits. 147 A.D.3d at
445, Because the Petitioner has maentified a sufficient basfor overturningtheseconclusions
on federal habeas review, his request for relief on this ground is denied.

b. Publicity During Jury Deliberations

Montanez also challenges the trial court’s failure to grant his motion for aaindktring
jury deliberations after news coverage of the case surfaced. Specifibatitgnez asserts that
the publicity surrounding the case was prejudicial, and the trial court failed toeenghg
proper inquiry to determine whether the jury cordchain impartial.(Petition at 5557.) The
Appellate Division rejected this challenge on the merits as well, reasoningehaatttourt
“engaged in an appropriate inquiry of the jurors, which elicited that they had not beead:t@os
the coveragetassue.” 147 A.D.3d at 445.

“[D]ue process does not require a new trial every time a juror has been placed in a
potentially compromising situation.3mith v. Phillips, 455 U.S. 209, 217 (1982). Rather, it

requires a jury capable and willing to decide the case solely on the evidence before itriahd a t
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judge ever watchful to prevent prejudicial occurrences and to determine theo&fech
occurrences when they happend. “[A] trial court retains ‘broad discretion’ in taking action to
fulfill its duty to ensure juror impartiality,Romance v. Bradt, 391 F. App’x 89, 91 (2d Cir.
2010), so long as it is “respectful of the ‘ultimate inquiry’ when examining an iotrusedia or
otherwise upon a jury’s deliberations: ‘Did the intrusion affect the jury' ®etions and
thereby its verdict?"Vellon v. David, No. 01 Civ. 6505, 2003 WL 23185761, at *10 (E.D.N.Y.
Nov. 11, 2003) (quotingnited Sates v. Olano, 507 U.S. 725, 739 (1993)).

“A trial judge’s determination of juror impatrtiality is entitled to a presumption of
correctness, and a habeas court may overturn such a determination only forstnearofe”
Sullivan v. William Lee, No. 10 Civ. 425, 2017 WL 3634598, at *9 (E.D.N.Y. Aug. 22, 2017)
(quotingPatton v. Yount, 467 U.S. 1025, 1031 (1984)). The touchstone for courts deciding such
issues on federal habeas review is “whether there is fair support in the adbwe $tate court’s
conclusion that the jurors in a trial would be impartidd’ (brackeés omitted (quotingPatton,

467 U.S. at 1038).

There is amplésupport in the record” for the conclusion that the jurors could remain
impartial in this caseThe trial court repeatedly told the jurors throughout trial not to research
the case and to awbany media coverage of it. (Tr. 10, 83, 169, 234-35, 902, 1262—-&38.) *
the absence of evidence to the contrrgurts] presume the jury followed these admonitions
and avoided exposure to news reports about the ttialited Sates v. Casamento, 887 F.2d
1141, 1154 (2d Cir. 1989). Montanez does not point to any evidence to the contrary; rather,
when questioned during trial, the jurors indicated that they had followed the courtistiosis.
After the firstnews article about the case appearediway through the jury’s deliberations, the

court questioned each juror individualdgkingwhether they had “seen anything on television or
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in the media, in the news” that “might affect [their] view about the case at §ifieir] ability to
be fair aml impartial.” (Tr. atl221-22, 1224.) Each juror responded that they had not seen any
news coverage, and the court reminded them to continue avoiding any coverage d.tl{&rcas
at 1224-45.)By the next day ofleliberationstwo additional articlekad been published about
the case, in addition to a television neegort The court proceeded to ask the jurors as a group
whether anyone had “encountered any information or come across anything” theat avfadt
[their] ability to decide this case $&d upon the evidence or lack of evidence presented.” (Tr. at
1332.) None of the jurors raised their hands to indicate that they had. (Tr. at 1333.)

Based on these facts, the trial court reasonably concluded that the newsecoV¢nag
case would notaffect the jury’s deliberations and thereby its verdid¥ellon, 2003 WL
23185761, at *10. Petitioner has not overcome the presumptive correctness of this conclusion by
demonstratingrhanifesterror.” Sullivan, 2017 WL 3634598, at *9. As such, the denial of
Petitioner’s motion for a mistrial on the basis of prejudicial publicity did not violatéuas
process rights, and the request for habeas relief on this basis is denied.

E. Missing Witness Charge

Finally, Montanez argues that the trial court’s denial of his request forsenmisitness
charge for Washington violated “his due process right to a fair trial” und€dhstitution.
(Petition at 6263.) The Appellate Division denighlis claim on the merits, concluding that
Montanez was not entitled to a missing witness charge under state law. 147 A.D.3d at 445-46.
Because the Court agrees with that conclusion, Montanez’s request for héibkas this basis
mustalsobe denied.

“Under New York law, to warrant issingwitnesscharge, the moving party must show
that: (1) the witness is knowledgeable about a material issue in the casewWRhd¢ise would be

expected to give noncumulative testimony favorable to the party who has ndthaalleand (3)
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the witness is in the ‘control’ of, or available to, the partfdamson, 2016 WL 6780011, at *6.
“[T]he decision of whether to give a missing witness charge is committed sotinel discretion
of the trial court.” Id.

In order to prevail on a habeas claim premised on the failure to issue a missing witness
charge, a coumnust answer three questions in the petitioner’s favor: “First, was he entitled to a
[missing witness] charge? Second, if so, did the failure to give one result in kbodehia
process? Third, if so, did the state court’s contrary conclusion constitute aronatdas
application of clear Supreme Court law34ckson v. Edwards, 404 F.3d 612, 621 (2d Cir.

2005) Given the difficulty of satisfying all tiee inquiries, “decisions in this area will rarely
support reversal or habeas relieAlamson, 2016 WL 6780011, at *6 (quotindalik v. Kelly,
No. 97 Civ. 4543, 1999 WL 390604, at *7 (E.D.N.Y. Apr. 6, 1999)).

The trial court concluded that such a charge was not warrantetidwese Washington
was not “in the ‘control’ of, or available to, the” prosecutidd. The courtdocumengédthe
State’sefforts to secure Washington’s presence at trial (Tr. at 6§paBfoundthat because
the prosecution made diligenteffort” but was unabléo locate him for trial, Washington was
not available Tr. at 685, 688, 702). On habeas revievwe tiiial court’s findings on this issue
“shallbe presumed to be corréanless rebuttedbdy clear andonvincing evidencé. 28 U.S.C.

8§ 2254(e)(1).

Montanez asserts that the efforts were insufficiently diligesgiting other steps the
prosecution could have taken to locate the witness. (Petition at 61-62.) But these unproven
suggestionsire insufficent to rebut the finding that Washington was unavailable to the
prosecution. That the prosecution could have done more to locate Washington does not negate

the conclusion that its efforts were “reasonable but unsuccessful” and thahdriskeat[ed] a
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‘genuine inability to locate the witness.Montanez, 147 A.D.3d at 446 (quotingavinon, 100
N.Y.2d at 198.)Montanezhas thudailed to establislthat the trial court abusets discretion in
declining to give a missing witness instructidrurthermoregiven that Montanez’s trial counsel
argued about the significance of Washington’s absence at length in his somfihatat 932—
34, 943-48), any prejudice from the denial of the charge was substantially ehegédamson,
2016 WL 6780011, at *¢'Reversal is particularly inappropriate where, as here, defense counsel
urged an adverse inference in his summation.”).

Because the lack of a missing witness charge here was not erroneous and ghdvet de
Montanez of due process, habeas relief is not warranted on this ground.

V. Conclusion

For the foregoing reasons, Montanezsion for awrit of habeascorpusis DENIED.
The Court declines to issue ertificate ofappealability because the petitioner has not “made a
substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). The Cour
further certifies, pursuant to 28 U.S.C. § 1915(a)(3), that an appeal from this judgment on the
merits would not be taken in good faitSee Coppedge v. United Sates, 369 U.S. 438, 445
(1962).

The Clerk of Court is directed to close this case.

SO ORDERED.
Dated: November 30, 2018

New York, New York /W?

V J. PAUL OETKEN
United States District Judge
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