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MUTINTA MICHELO, individually and on
behalf of all others similarly situatedt al., 18-CV-1781 PGG (BCM)
Plaintiffs,
-against-

NATIONAL COLLEGIATE STUDENT
LOAN TRUST 20072, et al.,

Defendants.

CHRISTINA BIFULCO, individually and on
behalf of all others similarly situatedt al., 18-CV-7692 (PGG) (BCM)

Plaintiffs,
-against-

NATIONAL COLLEGIATE STUDENT
LOAN TRUST 2004-2, 4 al.,

Defendants.

MEMORANDUM AND ORDER

BARBARA MOSES, United States M agistrate Judge.

Now before the Coursiamotion by defendantransworld Systems Inc. (TSI) andeoof
its enployees (the Employedgollectively the Movants)o quash a deposition subpoena served
on the Employee by plaintiffen the ground that the Employeesuffers fromepilepsy and,
according to a note from his doct@houldavoid "duress or significant stress,” which could
"trigger breakthrough seizuresI’SI Mtn. (Dkt. No.172)at 2; EmployeeDecl. (Dkt. No. 172-2)
Ex. Al In the alternative,the Movants seeka piotective order requiring plaintiffs toonduct
the deposition uporwritten questionsTSI Mtn. at 10.For the reasons that follow, tmeotion
is DENIED except to the extemiat the depositionshall be taken remotelgndwill be limited

to four hours oftestmony, during whichthe Emploge shall be permitted reasonabteeaks

! The mdion was filed in Case No. 18V-1781. Consequently, all record citationis this
Memorandum and @er, unless otherwise indicatedre toCaseNo. 18CV-1781. Ater the
mation was fully briefed the Court deemeitt filed in both actions.¥kt. No. 189)
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(which shall not count against the four-hour lingif) needdto address angress causely the
deposition.
Background

The s@en paintiffs in theserelated actions allegihat TSI, acting on bedlf of the Trust
Defendats, fil edtens of thousands 6baseless'state courtawsuitsto collect sudent loan debt
supported by "false or decem affidavits,” in order to "fraudulently obtaidefault judgnents
against consmersfor unprovable debts.SeeConsolidated 6mpl. (Dkt. No.124) 12-3, 12.
According to plainffs, the TSI employeeswho spned the affidavits "falsely attested'to
personal knowledg®f various fcts, such athe "accountrecods,"” the"consumer'siebt," and
the "chain of assignments establiing entitlement to sueyvhen in fact the/ lacked such
knowledge.ld. { 13. The signatories thbscame parbf "a patern andpractice of abusing the
judicial systemi in order to"obtain payment on debts thghe Trust Defendarjtsannot pove
they are owed.Id. {1 1, 15.

The motion now before the Cauarises out of plaintiffs' efforts to take thieposition of
the TSI employeewho signed the supportingffidavit in connectionwith the successfu
application for a default juggentagainstone of the plainffs herein (he Plaintiff). In that2014
affidavit, the Employee attested that he Haeviewed adhissibleevidence dmonstrating thathe
Plaintiff owed $11,782.40n a student loam.SI Reply Mem. (Dkt. No. 184at 2;id. Ex. A.The
Plainiff later obtained an mer vacatingthe default judgmentafter which [d]efendants
discontinuedthe ation with prejudice, rathrethan provide documerdiry proof and testimony
from [the Employee] corroborating the claimBl: Qpp. Mem. Okt. No. 177) at 2.

Plaintiffs describethe Employee as "professional witnes$or TSI, testifying acainst

consuners in statecourtsaroundthe naion." Pl. Opp. Mem. at 2. The Employee conceds that
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he worked as a e&gal Case Managdor TSI and thathis job responsibilitiesncluded "the
review, verificationapprovaland executiorof affidavits and verifications to be utilized by law
firms in suppor of amounts due and owing by trowers." Employee Decl. I 3The job also
requred him "to potentially appear at court hearings, and for deposjtiwhere[he] would be
subjectedo oral examingion." Id. T 4.However,the Emploge reports, "[t]e signifcant stress
of being subjected to these situations would trigger symptoms such as anxiety, confpgion, ra
heart rate or lossfawareness or consciousnedsl.” | 5.As a result of thse symptoms the
Employee sought treatmenbfn a neuologist, Micha¢ Lacey, M.D., who diagnosed him with
"stress indued epilepsy and recommended thdte "avoid stressful situations tpreventany
seiares."ld. T 6 In June 2018, the Emplogétransferred to gosition thatdid not require any
oral examination, includm depaitions or court apearances.ld. 7. He now worksor TSI as
a Vendor Network Representativd. q 8.

The Employee does not diesewhen his symptoms began or when he first consulted D
Lacey, but he doeattacha handwrittemate from Dr. Laey, datedOctober 23, 201,8which
statesthat the Employee "is a patient of mine with Epilepsy who I've treated for mars; jea
subjected to duress or significant streseait tigger breakthrough seizures so he needs to avoid
those guations." Employee Decl.Ex. A. Dr. Lacey did not explainwhat he meant by
"significant stress’ did not menibn depositionsor court appearanceand did notdiscuss the
Employee's pognosis or whihier he might be better able bandle "significant tsess"in the
future,with treatment or otherwis@he Employeédimself writing onMay 22, 2020states tht
it is his "belief" hatif he is "forced toappea for adeposition in this case,” the exiauation "will
trigger an epileptic seize or otherwise re#uin adverse health consequencelmployee Decl.

1 9 Itis notclearfrom the record whethewhen, or howmany timeshe Employee previously
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testified at depositiant is equaly unclear wiether when, or how many times lexperienced a
seizuretriggered bya depositionor similar experience

On June 27, 2019, and again on February 2020, plaintiffs served TSI with a
deposition notie fa the EmployeePIl. Opp. Mem. aB. On February 17, 20207 SlI's counsel
asserted that the Employe@euld have to be subpoaed because "he is not aise-level TSI
employee."ld. On February 18, 202@ounsel told [aintiffs that the Employee hadraedical
condition that left him unable to testify in couaihd that alsprecluded his depositioid. at4. In
aMay 1, 202discovery éttermotion (Dkt. No. 146), plaintiffs complainedthat TSI was "trying
to block' the Employee's deposition ithout adguatejustification On May 15, 2020, after a
discovery conference at which the parties were unable to resolve thetligs@urt directed
TSI either to accept service ofdapaition subpoena forthe Emplgee or to "preide plaintiffs’
counsel with hisurrent or last know home and work addresseQrder dated MayL5, 2020
(Dkt. No. 167) Y 2(a). The Court further instructed:

The parties shall meet and confer in good faith to determine thetestdtne

Employee'siisability and exploe methods of securing his testimony that would

accommodate his medical issues. Should the parties fail to reach agreement, TSI

shall file any motion to quash or modify [the Employesig)poena no later than

one week after service of that subpoena, suppoted by properly authentated

medical records evidencing the medical condition(s) upon which [the Employee]

relies for any claim that his health prohibits him from sitting for a (remote)
deposition.

TSI's counsel accepted service of tteposition subpoenéDkt. No. 1721) on the

Employee's behfa This moton followed?

2 Pursuant td=ed. R Civ. P.45(d)(3)A), a motion to quash a deposition subpo&naade in
"the court for thadistrict where compliance is raged" That courtmay therntransferthe motion
for decisionto "the issuing court.” Fed. R. Civ. P. 45@imilarly, Rule 26(c) contemples$ that
a protective order motionleging to a deposition will be made "in the court where the deposition
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Analysis

Under Rile 45(d)(1), a district cont may quash omrmodify a subpoendhat subjects a
witness to "undue burdenSimilarly, underRule 26(b)(2)(C), the court mdimit "discovery
otherwiseallowed bythese rules" ifit is "unreasonably cumulative or duplicativa, can be
obtained fom some other source that is more camset, less burdense, or less exgnsive,"
and undeRule 26(c)the court may, for good causeahlin, issue an order "to protect aapty or
personfrom . . . undue burdenThese rulesdive district courts broadiscretion to manage the
manner in whichdiscovery proceedslh re Subpoenadssuedto Dennis Friedman350 F.3d 65,
69 (2d Cir. 2003) Ultimately, "the grant or denial of a protectiveder' or a motion toquash
"lies within the soundliscretion of the districtcourt."RoyalPark Invs. SA/NVv. DeutscheBank
Nat'l Tr. Co., 2016 WL 4613390, at *7 (S.D.N.Y. Aug. 31, 20X GuotingDovev. Atl. Captial
Corp., 963 F.2d 15, 20 (2€ir. 1992). However,"[a] prohibition against the taking of an oral
deposition is a very unusual procedure and a party who seeks a protective order prohibiting such
a deposition bears a heavy burden of demonstrating g@aose for such an ordérin re
McCorhill Pub., Inc, 91 B.R. 223, 225 (Bankr. S.D.N.Y. 1988ge alsoQube Films Ltd. v.
Padell 2015 WL 109628, at *2 (S.D.N.Y. Jan. 5, 201%ntirely prohibiting the taking of an
oral deposition ivery unusual); Ashkenazi as Tr. of Halpert Alexander Tr. v. Lincoln Nat'l Life
Ins. Co, 2010 WL 11623469, at *2 (E.D.N.Y. Aug. 27, 201@uotingAmerican Highincome
Trust v. AlliedSignal2006 WL 3545432, at * 2 (S.D.N.Y. Dec. 8, 2006)it is exceedingly

difficult to demonstrate an appropriate basis darorder barring the taking of a depasit)

will be taken."Here, atthe Caurt's invitation, the part® mnsentedo the disposion of the
pendingmotion in this district (Dkt. No. 189, notwithstanding that th&mployeeresides in
Georgia andhat plaintiffs' subpoenalirects him to ppear for deposition in Atlanta, wdfi is
within the NortlernDistrict of Georgia.
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(internal quotationmarks omitted) 8A Wright & Miller, Federal Practice and Procedure,
§ 2037 (3ced) ("most requests of this kind are denied"

In this case, there is rguestionthat thediscovery soght isrelevant to theclaims and
defensessserted in this action and proportionathe needs of the case, and tiresumptively
permissble pursuant to Rule 26(b)(1While the Emplgee was not the only TSILegal Case
Managerduring the relevant timperiod nor the onlyemployeewho could testify aboutSl's
generalpracticesconcerningthe affidavits filed instate court collection lawsuitee personally
signed thaffidavit used to obtaim default judgment (later vacated) against the Plaimiking
him a percipient witnesas to the circumstances under which that document waarpiteand
filed and, potentially,the circumstances under which tlvase against the Plaintiff was
discontinuedafter the default was vaded Whether and to what exterthe Employee recalls
these eventsemains to be seelowever, gven his personal inveementin the eventaipan
which this action isased including the preparation and executiontluf default affidait used
against the Plaintiffhis deposition canndbe deemed unreasonably cumulativeluplicative of
the testimony of other T®mgdoyeeswhose depositions plaintiffs have taken olt take.

That leaves the questiavhetherthe potential risk to thEmployee's healtht deposition
constitutes anuhdue burdenfor purposes of Rul@6(b)(2)(C) 26(), or 45(d)(1) Where, as
here, aprotedive order isrequested on this basthe moving party must showhat a'clearly
defined, specific and serious injunyill occur in the absence of such an ord€pube Films
2015 WL 109628, at *2quotingMcDonnellv. First Unum Life Ins. Cp2012 WL 13933, at *1
(S.D.N.Y. Jan. 4, 2012)Furthermore;"[bJroad allegations of harm, unsubstantiated by specific
examples or articulated reasoningre not sufficient tosatisfy the burdeh.Id. (quoting

McDonnel|l 2012 WL 13933, at ¥). "Thus, for exampleprotective orders are generally not
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granted where the contentions of a treating physician are conclusory or speculattueein na

If harm to a witness from a gesition is of potential concern, but does not rise to the level of a
clearly defined ad serious injury, courts can fashion accommodations to limit the potential harm
to the deponentId.

The Movarts havenot met theitburden.To begin with the olious: notwithstanding this
Court's express directivethey did not sulmit any medical records(much less properly
authenticated recorjisevidencingthat the Employee currently suffers from stregmhiced
epilepsy, or thathis current medical condition "prohibits him from sitting for a (remote)
deposition Instead the Movants rely upon aconclusorytwo-sentene note, scrawled on a
prescrption padmore than a year and a half ago,istavaguely thathe Employee should avoid
"duress" or "sigifi cant stres$ Cf. QubeFilms, 2015 WL 109628, at *3 (S.D.N.Y. Jan. 5, 2015)
(denying protectiveorder motionasto defendant &dell but modifying deposition procedures
after two of his physicians submittedpdatedwritten reports stating thate "suffers from
Parkinson's disease and dementia and has experienced cognitive decline assdhidtexsevi
conditions,"but "neither report indicates wther Padell will suffer lren from the taking of his
deposition much less what that harm wouldbémphass added);McCorhill, 91B.R. at 224
25 (prohibiting deposition ofcreditofs chairman of the boarafter his attending plsycian
submitted an affidvit andtestified n court"without contradictiofi that an ‘bral deposition of

[the chairmanjvould constitutea direct threat to his life and could cause heart failute")

3 The proposed witnessn McCorhill was 80 years oldsuffered from $everedegenerative
arthritis™ "cortical atrophy of the braifi and renal diseasewas "no longerable to process
information dueto his progressively worsenednile dementiaand Alzhémer’'s-type disease
and had a hearbadtion that "left him in a state of bordéne compensation.91 B.R. at 224
25. On this record, theaurt refused to subject "an infirm and senile 8@arold man" already
"in constant pain," tda life-threatermg depositioh at which he would likely be ihcapable of
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Moreover, the Employee iniselfdescribes hiselevantmedical listory in extraagdinarily
vague terms, attesting thawhen he was a Legal Caddanager hewas required to
"potentially” appear at coutieaings anddepositionswhere he "would be" subjected toabr
examination, and where thassociated stres&vould" trigger symptomsranging from the
relatively benign (‘anxiety") tothe more alarming"loss of awareness or consciousnes§he
Employee does rtadisclo® how manydepositiongif any) he was required tgive as a Legal
CaseManager howmany times (if at all) he suffereda seizure during obecause of deposition
or similar experiace whether (andf so, when) he was prescribed medicatarothertreatment
to reduce the risk or incidence of streskted seures or whetherthat medicatio or treatment
hasreduced his risk oftressinduced seizures.

In this case- unlike McCorhill, Qube Fims and Sp&ano — the proposed withesss
cogntively unimpairedandcapable offull-time work Moreover while the Court accepts & he

has been diagnosed withrestsinduced epilpsy, the "contentions ofhis] treating physician are

furnishing any informatichrelevantto the case.ld. at 225.Similarly, in Sperano v. Invacare
Corp.,, 2006 WL 845608FW.D.N.Y. Apr. 13, 2006)aff'd, 2006 WL 3524483 (W.D.N.Y. Dec.
6, 2006), thepropo®d witness was elderi\had retired from her positionat the defendant
corporationsufferedfrom "an intracranibarteriovenous malformation in the right hemisphere of
her brain" that rguired "multiple surgical procedurgsleaving her with"memory defects
predominately affecting her shagrm memory and putting her at risk fofsignificart panic
disorder, anxigt as well as possibility of seizurgdd. at *1. The witness's doctor opined
specifically that Subjecting [her] tothe stresses of a depositionay have substantial risks
resulting in irreversiblghysical and emotial harm fromseizures. Id. (emphas added)The
Speranocourt exercised itsdiscretionto convert the witne&s oral deposiion into a written
deposition and +n light of the narrow factual question as to which she was a percipigrgss
— limited ead sideto ten questionsld. at *2-3. McCorhll and Speranpwhichthe Mowants cite
in their opening bief, seeTSI Mtn. & 4-6, areeasiy distinguishedrom the case at bawot only
because othe strengthand gecificity of the evidence but aldeecause of the sesity of the
medicalconditionsafflicting thewitnesses

4 Dr. Lacey'sreference to "breathrough" setures sggests that -at least in October 2018, six
months after he left his Legal Cabtanager posibn —the Employee was being treated with
medicdion that provided som measure of relief from the sympterhathe experienced before
his transfer.



Case 1:18-cv-01781-PGG-BCM Document 195 Filed 07/17/20 Page 9 of 10

conclusory or speculative in natyreQube Filns, 2015 WL 109628, at *2as is his own
testimony about the potentiekk to his health from aleposition, whichconsists primarily of
“[bJroad allegations of harm, unsubstantiated by specific examples or agtictgasoning Id.
Thus, altlough the Empbyeehas raised "potential concern,id., the &idence isnot sufficient
to justify an oraer prohbiting plaintiffs rom taking the employee's odgpositioninstead, as in
QubeFilms, the Court willorder"certain accommodations to beplamented in the taking of his
deposition." 2015 WL 109628, at *4.

First, the depositionshall be comlucted remotelysuch that the Employee need not face
his interlocutors in person (ndace pardemicassocided health risks).Second, thelepo&ion
shall belimited to four hours of teishony, unless consel agree otherwis&hird, the Enployee
shall be permittedeasonatd breaks aseedd (but not while a question is pendintg) address
any stress caused by tbeposition. During teaks which shall not count against ttieur-hour
limit, the Employeenay not discuss the subsizeof histestimonywith anyone

The Sealing M otions

The partes motion paperswere filed under temporary electronic sepénding this
Court'sdeterminationof the Movants'applicatiors to maintainthosepapes under seako as to
protect the Employee's frivate medical information."(Dkt. No. 1721 see alsoDkt. No. 183.)
Having carefully consideed thesealingrequest under the standards set forth lingoschv.
Pyramid Co. ofOnondaga, 435 F.3d 110 (2d Ci2006),the Gurt concludes thathe best way to
protect the medical privacy of the Empé® while peservingpublc access tthe partes motion
papers -which ae "judicial documentsto which a"presumption oficcessttaches; Lugosch
435 F.3dat 119 —is to grant the sealig applicationsto the exent of requiring the parties to

redact the name (and etlpersonally dentifyinginformatior) of the Employeand the Plaintiff
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from the publiclyfiled copies of those paperSee e.g, United States v. Litvak2015 WL
328876, at *4 (D. Conn. Jan. 23, 20XB)recting parties taedat names of defendantshildren
from sentenmig memoranda and transcripthere medicalcondition of son was revant D
court's sentencindecision; B.J.S. v. State Educ. Dep't/Univ.Sfate of N.Y, 2010 WL 502796,
at *4 (W.D.N.Y. Feb. 9, 201Qyedacting naneofadult plaintiff anddisabled child, suing under
Individuals with Disabilites Education Act, to ptect identity ofchild).
Conclusion

For the reasons set forth above, tetion of TSI and the Employee to gsh the
Employee's deposiin subpoenar for a protective aleris DENIED except to the extent set
forth aboe. Their letterapplications to sealhe motion papes are GRANTED to the etent that
the unredacted papesball remain under seal. The parties arectie to promptly fileredacted
versions of the same papers on thelig docket after removinthe namesnd other personaly
identifying information of the Employee and theldtiff. This Memorandum and Order
disposes of the motions at Dkt. Nak/71, 172,and 183 in Case No. 4A8V-1781 and Dkt. No.
123 in Case No. 18V-7692.

Dated: New York, NewYork
July 17, 2020 SO ORDERED.

%:;& o) QQ—%\A

BARBARA MOSES
United States M agistrate Judge
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