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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

PETER BELEGRINOS

Plaintiff,
18-CV-1934(JPO)
_V_
OPINION AND ORDER

UNITED STATES OF AMERICA
Defendant

J. PAUL OETKEN, District Judge:

Plaintiff Peter Belegrinokasbrought thigpro seaction against the United States (“the
Government”) to obtain a declaration that he has lost his United States citizenship @der
directing that he be deported from the United States to Greece. (Dkt. No. 20 @iAI8) The
Governmenhasmoved to dismiss Belegrinosperative Amended @nplaint. (Dkt. No. 24.)
For the reasons that follow, the motion to dismiss is granted.

l. Background

The following factual allegations are taken from Belegrinos’s Amended Caorhplad
exhibitsattached theret@nd are assumed to be true for the purposes of deciding the instant
motion.

Belegrinos is a citizen of the United States by bitAC 140.) In 2006, he moved to
Greece and applied for Greek citizenship, with the intention of renouncikSisitizenship.

(AC. 142.) His naturalization application was approbgdsreeceand he became a Greek
citizen on March 9, 2006. (AC 1 44.)
In July 2012, however, Belegrinos was extradited to the United States from Holland on

New York state criminal charge of attempted sexual abuse in the first deg@4ff] &8, 60 Ex.
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D.Y) In November 2012, he pleaded guilty to the chargevaas$sentenced ta twoyear term of
imprisonment and a fivgear term of parole. (AC §0; Ex. N.) After the completion of his
prison term, his parole expired on February 15, 20kB) Belegrinosalleges that he is not able
to leave the United Statesalto restrictions placed by a Strict and Intensive Supervision and
Treatment Ordef*SIST Order”)issued undethe New York Mental Hygiene Law, N.Y. Mental
Hyg. Law,§ 10.11 (AC 130; Ex. 00.)

In early 2014, Belegrinos, through his counsel Robinsoniéglesequested a certificate
of loss of nationality (“CLN") from the United States Department of State t€¢®Rapartment”).
(AC 18; Ex. W.) In aletterdated March 21, 2014, Belegrinadmitted thahe“did not follow
the formalities required by the Immigration and Nationality Act in 2006 by aingeia person
before a U.S. consular or diplomatic officer, in a foreign country, and signinglanfoat
renunciation,” buhe requestethatthe State Departmehtonsider his voluntary action to apply
for Greek citizenship with the intention of relinquishing his U.S. citizenship alomgtet
documents attachdtb the lettef as basis for granting his loss of U.S. nationality.” (Ex. W at
932) In support bhis position Belegrinos attache@mong other documest “Request for
Determination of Possible Loss of United States Citizenship” (“Forrd@®”) (Ex. W at 95—
99) and a “Statement of Understanding Concerning the Consequences and Ramsifidat
Rerunciation or Relinquishment of U.S. Nationality” (“Form DS-4081") (Ex. W at 101-02).

On April 21, 2014, &tate Departmenmtfficial wrote back to Iglesiasnforming him that

to comply with the Immigration and Nationality Act (“INA"8 U.S.C. 88 1101-153%he State

! The Court refers to the exhibits attached to the Amended Complaint.

2 The Court usethe pagination assigned by ECF when citing specific pages in the
exhibits attached to hAmended Complaint.



Departmentould not approve Belegrinos’s CLN application until it had received a “written
opinion of a consular or diplomatic officer assigned to a U.S. embassy or conbubaig’ ahat
Belegrinos had voluntarily expatriated himself. (Ex. Zherefore, the State Department
official returned Belegrinos’s application materials and recommethddhemake an
appointment with a U.S. embassy or consulate abrddd. I{lesiasrelayed the State
Departmeris response to Belegrinos aadvised hinthat he would request reconsideration but
that Belegrinos would in any event be atolenake the expatriation request at a U.S. consulate
office following his release from New York state custody. (Ex. AA.)

Thereatfter, Iglesias wrote anothettér dated July 24, 2014, to the State Department
inquiring into Belegrinos’s expatriationS¢eEx. BB.) In responseanother State Department
official told Iglesias that the State Departmeiat dot have any record of Belegrinos’s
expatriation, and that Belegrinos should contact U.S. Citizenship and ImmigratiiceSer
(“USCIS”) if he intendedo “renounc]elhis citizenship in the United Statpsrsuant tdNA
Section349(a)(6)” the statutory vehicle for renouncing one’s citizenship from within the United
States. (Id.; see alscAC 11 14-16)

Three years later, Belegrinos made another regttbst timeto USCIS—to renounce
his U.S. citizenship pursuant to Section 349(a)(6eeEx. NN (referencing Belegrinos’s April
28, 2017 request to renounce his U.S. citizenship).) After interviewing BelegrinosSUSCI
requested that hroduce documents demonstrating that he was not prohibited by any court or

government restrictions from kag the United States.d.) Belegrinos does not allege whether



he hagprovided theequestedlocumentso USCIS. USCIShas not yetendereda decision on
Belegrinos’s expatriation application. (Dkt. No. 30 at 227.)

On Marchl, 2018, Belegrinos brought thpso seactionagainst the Government, seeking
a declaration that he is not a citizen of the United States and an order that hedii®aslye
removed from the United States to Greece. The Government moved to dismism8gkegr
Complaint on July 13, 2018. (Dkt. No. 12.) In response, Belegrinos filed an Amended
Complaint, which mooted the Government’s motion to dismiss. (Dkt. Ap81) Thereafter,
the Government filed a new motion to dismiss the Amended Complaint for lack of subjiet-
jurisdiction and for failure to state a clainfDkt. No. 24.) The briefing is now complete, and
this motion is ripe for resolution.SéeDkt. Nos. 25, 30, 35.)

. Legal Standard

A district court must dismiss a claim for lack of subject matter jurisdiction if it “lacks the
statutory or constitutional power to adjudicate i&forrison v. Nat'| Austl. Bank Ltd547 F.3d
167, 170 (2d Cir. 2008) (quotirgrar v. Ashcroft532 F.3d 157, 168 (2d Cir. 20083ge also
Fed. R. Civ. P. 12(b)(1). “A plaintiff asserting subject matter jurisdictionifeburden of
proving by a preponderance of the evidence that it exiMgKarova v. United State201 F.3d
110, 113 (2d Cir. 2000).

To survive a motion to dismiss for failure to state a claim, a plaintiff must pleaddgkeno

facts to state a claim to relief that is plausible on its faBell Atl. Corp. v. Twomb|y550 U.S.

34[1] n light of the policy permitting courts to consider facts alleged for the first time in a
pro seplaintiff’'s opposition to a motion to dismiss,” the Court finds it appropriate to consider
additional exhibits filed by Belegrinos with his opposition insofar as they arestamtswith the
Amended ComplaintElliott v. Nestle Waters NMAm. Inc, No. 13 Civ. 6331, 2014 WL 1795297,
at *7 (S.D.N.Y. May 6, 2014kee #s0 Rodriguez v. McGinnid F. Supp. 2d 244, 246-47
(S.D.N.Y. 1998) (adopting report and recommendation).



544, 570 (2007). A claim is facially plausible when a plaintiff pleads facts that woond “afle
reasonable inference that the defendant is liable for the misconduct allégtroft v. Igbal
556 U.S. 662, 678 (2009). The Court must “accept[westtie factual allegations in the
complaint and draw(] all inferences in the plaintiff’'s favoAllaire Corp. v. Okumys433 F.3d
248, 249-50 (2d Cir. 2006) (quotisgutti Enters., LLC v. Park Place Entm’'t Cqrp22 F.3d
211, 214 (2d Cir. 2003)).A'complaint is. . .deemed to include any written instrument attached
to it as an exhibit, materials incorporated in it by reference, and documentsttivatglalnot
incorporated by referenceseaiintegral’ to the complaint.’Sierra Club v. Con-Strux, LL®11
F.3d 85, 88 (2d Cir. 2018) (quotihg7 Designs, Inc. v. Old Navy, LI.647 F.3d 419, 422 (2d
Cir. 2011)). However, “the tenet that a court must accept as true all of thetialegcontained
in a complaint is inapplicable to legal conclusionsreBidbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do not sutflza,”556 U.S. at
678.

A complaint filedby apro selitigant “must be construed liberally to raise the strongest
arguments it suggestsWalker v. Schult717 F.3d 119, 124 (2d Cir. 2013) (brackets and
internal quotation marks omittedYNonetheless, a complaint must contain ‘factual allegations
sufficient to raise a right to relief above the speculative level,’ includimgllegation regrding
[each] element necessary to obtain relieHaughton v. ClintonNo. 15 Civ. 1160, 2015 WL
9244398, at *1 (S.D.N.Y. Dec. 17, 201@&)teration in original) (quotinglanc v. Capital One
Bank No. 13 Civ. 7209, 2015 WL 3919409, at *2 (S.D.N.Y. June 24, 2015)).

[1. Discussion

Belegrinos seeka declaration that he is not a citizen of the United States and an order
that he be expeditiously removed from the United States to Greece. (AC { 79.)teDongis

this Court’s duty tdiberally construeand nterpreta pro selitigant’s submissionsto raise the



strongest arguments that they suggeRtigstman v. Fed. Bureau of Prisq@&0 F.3d 471, 474
(2d Cir. 2006), the Court reads Belegrinos’s submissions as asserting claim$ander t
Mandamus Act, 28 U.S.C. § 1361, and the Administrative Procedure Act (“ABA)S.C.

§ 551et seq As such, the Court firsays outthe statutoryand regulatory framework for
expatriation. Then the Court addresBelegrinos’s request for a writ of mandamus. Finally,
the Court discussBelegrinos’s APA challenges.

A. Statutory and Regulatory Framework for Expatriation

Section 349 of th&\A provides that “a national of the United States whether by birth or
naturalization, shall lose his nationality by voluntarily performing [@mg] of [sevenspecified
acts with the intention of relinquishing United States nationalidy 8 1481(a). Subsections
(a)(1) through (a)(7) codify these seven a8se id§ 1481(a)(1){a)(7). Belegrinos’s attempts
to petition the State Department here arose uswlasection (a)(1), which provides that an
individual “shall lose his nationality by voluntarily[,] . . . [and] with the intention of
relinquishing United States nationality[,] . . . obtaining naturalization in a foreagm gpon his
own application or upon an application filed by a duly authorized agent, after havingattze
age of eighteen yearsld. § 1481(a)(1).Furthermorethe expatriation act under subsection
(a)(1) has to be performed outside the United Statds§ 1483(a).

Even after an individual perforntise expatriation aatnder subsection (a)(lthat
person’s loss of U.S. citizenship does not become final until the Secretary df'tB@ate

Secretary”) approves@LN on the basis ddreport filed by a U.Sdiplomatic orconsular officer

4 Belegrinos made a separate expatriation requess@Sunder § 1481(a)(6) (Dkt. No.
30 11 29-31), which permits renunciation to take place in the United States, 8 U.S.C. § 1483(a).



attesting tdacts that have led the officer to belidhat theperson has lost his or her U.S.
citizenship while in a foreign countryd. § 1501.

To administer th€LN approval process, the Secrethaspromulgated regulations in
accordance with thauthority granted by the INASee d. § 1104a).

Under these gulations the Secretargresumes that a person intends to retain U.S.
citizenshipeven ifhe or she rtaralizes in a foreign country. 22 C.F.R. § 50.40(&je person
can rebut that presurtipn, howeverpy affirmatively assertingo a consular officer that it isis
or her intent to relinquish U.S. citizenshija. Once he person has done so—or once the
consular officeotherwise has reason to believe that the person while in a foreign cbhastry
lost hisor herUnited States nationaliythe officeris required tasubmit a CLN alongwith any
supporting documents affidavitsto theSecretaryor approval 8 U.S.C. § 1501; 22 C.F.R.
§ 50.40. The Secretary’sapproval of the CLN constitutes the final administrative deternainati
of one’s loss of U.S. citizenship. 8 U.S.C. § 1501.

B. Writ of Mandamus

Belegrinos first requests a writ of mandamus, that is, an order that he be tiexisédi
removed from the United States to Greece . . . because he fltegpise has submitted an
application to the U.Departmenof Statefor relief pursuant to 8 U.S.C. § 1481(a)(1).” (AC
1 33.) His Amended Complaint may also be construed liberally as seeking an drthes $iate
Departmentssue him a CLN. SeeAC §34.) The Government args thaBelegrinos is not
entitled to any mandamus relief because the Government does not owe him any “cle
nondiscretionary duty” to remove himwrissue him a CLN. (Dkt. No. 25 at 1s$ee also idat
12-14.)

The federal mandamus statute empowers this Court “to compel an officer oyeenpto

the United States or any agency thereof to perform a duty owed to the plaintiff.” 28 U.S



§ 1361. Given its “drastic” nature as a remed{err v. U.S. Dist. Court for the N. Dist. of Cal.
426 U.S. 394, 402 (1976), “[m]andamus may be awarded only if the plaintiff prov€s)that
there is a clear right to the relief sought; (2) the Government has a pleimgdiand
peremptory duty to perform the act in question; @)dhere is no other adequate remedy
available” Benzman v. Whitmab23 F.3d 119132-33 (2d Cir. 2008)Heckler v. Ringer466
U.S. 602, 616 (1984) (observing that mandamus is appropriaté tihlg defendant owes [the
plaintiff] a clear nondiscretiary duty).

With respect to his mandamus claim for expedited removal, Belegrinos hagdailed
demonstrate that he has a clear right to seléf. Certainly, the INA requires the Secretary
“upon the order of the Attorney General” to effect the remokakdain “deportable aliens.” 8
U.S.C. § 1227see also id§ 1229a(a)(1) (providing for removal proceedings to decide “the
inadmissibility or deportability of an alien”). But even assuming that pddable alien” could
enforce this duty against the@etary under the federal mandamus statute, the INA imposes no
duty on the Secretary to remove U.S. citizens. And Belegrinos has not shown that he has lost his
U.S. citizershipbecause he has not yet obtaia€tinal administrative determination” of higss
of citizenshipin the form of a CLN.Id. § 1501. Sinc®elegrinos is still a U.S. citizefor
purposes of the INA, hieas failedo demonstrate that he is entitlecatoorder ofemoval

And to the extent that Belegrinos’s mandamus claim seeks only to requirectie¢taBy
to issue him a CLN, Belegrinos has not shown that the Government owes him any clear
nondiscretionary duty in that respe@ongress has granted the Secretary “diserdto
determine whether a [CLN] should be issueddldzada Colon v. U.S. Dep't of Staf&’0 F.3d
191, 191 (D.C. Cir. 1999per curiam)see als®@ U.S.C. § 1501. Indeedyen aftea consular

official has filed a reportertifying facts supporting thiedief that a person has renounced his



citizenship,a CLNwill not issue untithe Secretary of State has appmbtee report. 8 U.S.C.
§ 1501. Because thigsuance of €LN is “an act that is within the discretion of the issuing
authority,” Belegrinos isiot entitled to mandamus reliedmpelling such an aét Clinton v.
Clinton, No. 10 Civ. 1009, 2010 WL 4828990, at *2 (D.D.C. Nov. 29, 2010).

C. Administrative Procedure Act

Belegrinos’s Amended Complaint calso be liberally construed as asserting twacsai
under theAPA: (1) thatthe State Departmehtas“unlawfully withheld” Bdegrinos’s CLN
under 5 U.S.C. § 706(1), and (hpt the State Department’s refusal to issue Belegrinos a CLN is
“arbitrary, capricious, an abuse of discretion, or otherwise rextdgordance with law” under
§ 706(2)(A)® The Court addressesch claimin turn.

Belegrinos’'sclaim that the State Departmdragsunlawfully withheldhis CLN fails for
the same reason that mandamus is not appropriate here: because the State Départment
discretion in approving a CLN applicatiof{.A] claimunder 8§ 706(1yan proceed only wheee
plaintiff asserts that an agency failed to take a discrete agency actigngmaquired tdake.”
Norton v. S. Utah Wilderness Alb42 U.S. 55, 64 (2004italics omitted) If the discrete

agency action at issue “is not demanded by law,” the Court cannot compel such atjency a

S Similarly, Belegrinos’s mandamus request seeking a CLN unti488a)(6) from
USCIS fails because USCIS’s decision to issue a CLN is a discretiontariyescSluss v. U.S.
Citizenship & Immigration Servys399 F. Supp. 2d 37, 41 (D.D.C. 2012).

® To the extent that Belegrinos challenges USCIS’s adjudication of his § 1481(a)(6)
applicationfor being arbitrary and capriciousis claim must be dismissed for lack of final
agency action. (Dkt. No. 30 1 29-31.) “[T]he APA confers jurisdiction on federal courts to
review ‘final agency action.”Kingston v. Lynch169 F. Supp. 3d 110, 113 (D.D.C. 2016)
(quoting 5 U.S.C. § 704). And an agency action is not final if it “does not itself adverfeely af
complainant but only affects his rights adversely on the contingency of future sidatine
action.” DRG Funding Corp. v. Sec’y of Hous. & Urban Dé6 F.3d 1212, 1214 (D.Ciir.
1996) (internal quotation marks omitted). Here, USCIS is still reviewingdgialbs’s
application and therefore has not ta@tenany final agency action. (Dkt. No. 30 at 227.)



Id. at 65. Because tHBIA does not require the State Depant to issue Belegrinos a CLN, his
claim underg 706(1)must be denied

Having disposed of Belegrinos’s § 706(1) claim, the Court turns to his § 706(2)(A) claim.
The APA directs the Court to “set asi@gency action, findings, and conclusions founbdeo. .
arbitrary, capricious, an abuse of discretion, or otherwise not in accordahdawit 5 U.S.C.
§ 706(2)(A). Belegrinos’s complaint, construed liberally, asserts that the State Depigstmen
refusal to issue him a CLN is “arbitrary, capricioas,abuse of discretion, or otherwise not in
accordance with law.ld. The Government argues that its refusal is not arbitrary and capricious
because the INA prohibits Belegrinos from expatriakimgselfunder § 1483(a)(1) while he is
still in the Unitel States. (Dkt. No. 25 at 16—-19.) Andce Belegrinosvasstill in the United
States when he applied for a CLN, the Governrgesst on, the State Departmensyastified
in denying his CLN application.Id..) In response, Belegrinos argues that redhe@ady
effectively expatriated himself when he naturalized in Greeddanch 9, 2006. (Dkt. No. 30
1 19.) According to Belegrinos, arther agencyleterminatiorwas necessary to effectuate his
loss of citizenship. I4.)

It is well established tharbitraryandcapricious review of agency action is narro8ee
Motor Vehicle Mfrs. Ass’n dheU.S., Inc. v. State Farm Mut. Auto. Ins. G#63 U.S. 29, 43
(1983). As long as the agency’s path may be reasonably discerned, a court should uphold the
agency action and not substitute its judgment for that of the agenCyC. v. Fox Television
Stations, InG.556 U.S. 502, 513-14 (2009). Nevertheless, “the agency must examine the

relevant [facts] and articulate a satisfactory explandbo its action.” State Farm463 U.S. at

" To the extent that Belegrinos argues that USCIS “unlawfully withheldChis under
5 U.S.C. § 706(1), his claim fails because the INA does not demand USCIS to issue lim a CL

10



43. An agency actiowill survive arbitraryandcapricious review if it is the “product of
reasoned decisionmakingFox v. Clinton 684 F.3d 67, 75 ([@. Cir. 2012).

Here, the State Department’s refusaissie Belegrinos a CLN is a reasoned decision
fully supported by the surrounding facts and applicable |&®&etegrinos made his initial CLN
application in early 2014, while he was still incarcerated in the United Stat€s§AEX. W;
seeEx. AA (indicating that Belegrinos was held in detentigrthe State of New York at the
relevanttime).) In aletteraccompanying his applicatiphe admittedhat he “did not follow the
formalities required by” the INA because he did not appear before a U.S. cafBatarin a
foreign country to sign an oath of renunciation. (Ex. W at 83 a result, hisdrmsDS-4079
and DS-4081acked the requisite gmnaturesrom a consular officer. (Ex. W at 98, 102.)

Thereatfter, the State Department returned Belegrinos’s application nsatefiaimed
him of the procedural deficiency in his application, and recommetha@édhe requestn
interview with a U.S. consular officer in a foreign country in order to complst€IN
application. (Ex. Z.)In its letter the Statéepartment explained that the reasoning for its
refusal is thaB U.S.C. § 150&xplicitly authorizeghe Secretary tapprovea CLN application
only uponreceiving a writtemeport from aconsulamr diplomaticofficer certifying the facts that
underlie the application.Id.) In other words, the State Departmertswot able to process
Belegrinos’s CLN application because his application lacked the requisite frepod U.S.
consular officer under § 1501.

The State Departmestresponse is a sufficiently reasoned decision becaisse ifull
compliance with théNA. The INA authorizes the Secretary to approve a CLN on the baais of
reportfiled byaU.S. consular officer abroad. 8 U.S.C. 8 15Uhe consular officer may file

such a report only if he or shas reason to believieata persorhas performed potentially

11



expatriating act imccordance witthe INA. Id. Since Belegrinos has not complied with the
clear directions of the INA-which he was well aware ¢éeeEx. W at 93)—the State
Department’s decisioto reject his CLN application ardirect him to follow the requirements of
the INA was not arbitrary and capricious.

Belegriros argueshat he effectively expatriated himself when he naturalized in Greece
on March 9, 2006. (AC 1 21.) In support of his argument, he contends that 8 U.S.C. § 1488
mandateshat “loss of nationality occur immediately upon commission of expatriatitey”

(AC 11 22-26 (quotingJ.S. ex rel. Marks v. Esperdyl5 F.2d 673, 676 (2d Cir. 1963)).) The
Court disagrees.

Belegrinos reads § 1488 out of its context. Section 1488 provides that “[t]he loss of
nationality under [8 U.S.C. 88 1481-88jall resilt solely from the performance by a national of
the acts or fulfillment of the conditions specified88 1481-89].” 8 U.S.C. § 1488. A plain
reading of the text suggests that this section contews person cald lose his or her
nationality Specfically, this sectionconditions the loss of nationality on “the performance . . .
of the acts or fulfillment of theanditions specified in” sections 1481 through 1489. For
example, in order to satisfy the conditions specified in § 14@)(@ne not only has to perform
the potentially expatriating aetnaturalization in a foreign country—but also has to have done
so “voluntarily” and “with the intention of relinquishing United States nationalitg.”

§ 1481(aljl); Lozada Colon v. U.S. Dep’t of StageF. Supp. 2d 43, 45 (D.D.C. 1998)ating
that performing a potentially expatriating agthout showing voluntariness and the intent to
relinquish U.S. citizenship is not enough to renounce one’s citizensbgglso Vance v.

Terrazas 444 U.S. 252, 261 (1980).

12



Accordingly, in order to determinerhether a person has performed the acts and fulfilled
the conditions specified in 8§ 1481-89, Congtessset out a mechanism in § 15fat the State
Departmento follow and has prescribedatthe “[a]pproval by the Secretary . . . of a [CLN] . ..
shall constitute a final administrative determination of loss of United States natidnality
U.S.C. 8 1501. Only after the Secretary has approved the CLN does the loss of citizenship
become effective Andatthat point, as the Governmeexplairs, the State Department deem
the loss of citizenship teaveoccured upon the commission of the expatriating act. (Dkt. No.
35 at 5.) This reading is also consistent Witfited Satesex rel. Marks v. Esperdy15 F.2d
673 (2d Cir. 1963), on which Belegrinos relfesn Esperdy the person whose citizenship was at
issue hadlreadybeen served with “a certificate of loss of American citizensHipperdy 315
F.2d at 675. Therefore, once the court affirmed the Government’s determthatioa hadost
his U.S. citizenship upon joining the Cuban arimyg,loss of citizenship reladdack to the time
when he performethat expatriating actld. But the court’s determination that the loss of
citizenship occurred at the time of the expatriatirtgsaaply has no bearing on the question of
what an individual seeking to renounce his citizenship must do in order to prove to the
satisfaction of the Governmettiat such an expatriating act has in fact occurred.

In this case, because the Secretary has not yet approved Belegrinos’s CLN appiicati
light of his noneompliance with the INAthe Government reasonably concluded thaabisf
naturalizing as a Greek citizeloes notfulfill [] the conditions” specified in the INA and

therefore cannot result in the loss of his U.S. citizenship. 8 U.S.C. § 1488. Evenlilsoogh

8 The other case that Belegrinos relies updmited Satesex rel. Bauer v. ISaughnessy
115 F. Supp. 780 (S.D.N.Y. 1949), was decided prior to the 1952 enactment of 8§ 1488 and
1501. Therefore, it has no bearing on this Court’s interpretatitireafteraction between
§ 1488 and § 1501.

13



of U.S.citizenship willberetroactively deemed to have been effective as of the dais Gfeek
naturalization in the event thiais CLN is approved, he cannot claim at this staigbe casehat
the Government has been arbitrary and capricious in withholding approvalso far.

V. Conclusion

For the foregoing reasons, the Government’s madoatismisss GRANTED.

The Clerk of Court is directed to close the motion at Docket Number 24 and téhitose
case

SO ORDERED.

Dated:May 6, 2019
New York, New York

V J. PAUL OETKEN _
United States District Judge

COPY MAILED TO PRO SE PARTY BY CHAMBERS

° To the extent that Belegrinos challen§#8CIS’s adjudication of his § 1481(a)(6)
application, his claim must be dismissed. (Dkt. No. 30 {1 29—-Fir¥t, because USCIS’s
decision to issue a CLN is a discretionary aeg Sluss v. U.S. Citizenship & Immigration Servs.
899 F. Supp. 2d 37, 41 (D.D.C. 2012), Belegrinos’s claims under the Mandamus Act or 5 U.S.C.
§ 706(1) must be dismissed for the same reasons discussed in the relevant sections.

Second, Belegrinos’s challengeUSCIS’s action as arbitrary and capricious also fails.
“[T]he APA confers jurisdiction on federal courts to review ‘final agency actiolifigston v.
Lynch 169 F. Supp. 3d 110, 113 (D.D.C. 2016) (quoting 5 U.S.C. 8 704). And an agency action
is not final if it “does not itself adversely affect complainant but orflscaéd his rights adversely
on the contingency of future administrative actioBRG Funding Corp. v. Sec’y of Hous. &
Urban Dev, 76 F.3d 1212, 1214 (D.Cir. 1996) (internal quotation marks omitted). Here,
USCIS is still reviewing Belegrinos’s applicat and therefore has not yekenany final
agency action. (Dkt. No. 30 at 227.)

Belegrinos’s request for a declaratory judgment that he has lost his W&t is
also denied because he has failed to demonstrate that he has successfullyeekpatient8
U.S.C. 88 1481(a)(1) and (a)(6).
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