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UNITED STATES DISTRICT COURT USDC SDNY
SOUTHERN DISTRICT OF NEW YORK DOCUMENT
--------------------------------------------------------------- X ELECTRONICALLY FILED

DOC #:

DEBORAH FEINGOLD DATE FILED: July 15, 2020
D/B/A DEBORAH FEINGOLD PHOTOGRAPHY,

Plaintiff, 182V-2055 (KMW)
OPINION AND ORDER

V.
RAGEON, INC. and JOHN DOES-44,

Defendats.

KIMBA M. WOOD, District Judge:

Plaintiff Deborah Feingold has brought an action for copyright infringement against
Defendant RageOn, IndPending before the Court afee partiescrossmotions for summary
judgment. At issue is whether Plaintiff owns valid copyrights for two photographs—one of
Madonna and one of Keanu Reeves. For the reasons set forth below, thgr&uasRaintiff's
motion for summary judgment and denies Defendant’s motion for summary judgment.

BACKGROUND

Plaintiff is a professional photographer known for her portraitetefbrities angbublic
figures. Two of those portraits figure centrally in the present lawsuit.

The firstis of the musical artist Madonaldinga red lollipopagainst her tongugthe
Madonna Photograph”). In 200Blaintiff compiled @ unpublished bootitled “Bright
Moments Photographs + Philosophies” (“Bright Moments”). The Madonna photograph
appeared on the cover of and inside the bddkintiff registered Bright Moments with the

United States Copyright Office under registration number VA91-877 effective December
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19, 2009. The parties disagree about whether the Bright Moments copyright protects the
Madonna Photograph.

The second photograph at isssi®f the actor Keanu Reeves (the “Reeves Photograph”).
The Reeves Photograph appeared in the March 9, 1989 isRodinf Stonemagazine.

Plaintiff claims, but Defendant disputes, that Plaintiff applied for and eg@ucopyright
registration for the Reeves Photograyth registration number VA0001233835ffective
August 14, 2003.

In January of 2018, Plaintiff learned thiRd&geOn.com (“RageOn”) was displaying the
Madonna and Reeves Photographs.

RageOn is latformthat allowsvendors to desigmerchandisandsell itto consumers
throughRageOn’sonlinemarketplace.RageOn processes purchases made through its online
marketplace, collects payment from buyers, submits the buyers’ orderateritteandise
manufacturers, and coordinates shipping from the manufacturers to the buyevenddrewho
desigreda given itenreceivesa commission from RageQvhen that item is purchased

RageOroffered for sale through its marketplabeeet-shirtvarietiesbearing the image
of the Madonna Photograph and orghirt variety bearing the image of the Reeves Photograph.

Plainiff initiated this action on March 7, 2018, and filed an amended complaint on May
31, 2018. (ECF Nos. 1, 144.) Discovery was ongoing when, on June 14, 2019, Defendant
moved for summary judgmeann its affirmative defense that Plaintiff's Complaint égito state
a claim upon which relief may be grantedECF No. 58.)Discoveryclosed on August 28, 2019.

(ECF No. 50.) On October 17, 2019, Plaintiff filed a cnoggion for summary judgmeion all
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herclaims copyright infringement, contributory copyright infringement, and vicarious cogyrigh
infringement! (ECF No. 123))
LEGAL STANDARDS
A. Summary Judgment Standard

Summaryjudgments appropriateonly when“the movantshows thatthereis no genuine
issueasto any materialfact and that the movais entitledto judgmentasa matterof law.” Fed.
R. Civ. P.56(9; seeO'Harav. WeekdMarine, Inc., 294 F.3d 55, 61 (2@ir. 2002). A court
considering a motion faummaryjudgmentmustview the evidence thelight mostfavorable
to theparty against whonsummaryjudgments sought, and musirawall reasonablénferences
in thatparty’sfavor. Seel..B. FosterCo.v. Am.Piles,Inc., 138F.3d 81, 87 (2€ir. 1998),

Whether a disputedsueof fact existsis for the courto decide. Baldermarv. United
StatesVeteransAdmin, 870 F.2d 57, 60 (2@ir. 1989). The movingparty has thenitial burden
of demonstrating thabsencef a disputedssueof materialfact. CelotexCorp.v. Catrett, 477
U.S.317, 323 (1986)If the movantansatisfyits burden, the opposingparty mustcome
forwardwith specificevidencedemonstratingheexistenceof a genuine disputaf material
fact” Brownv.Eli Lilly & Co. 654 F.3d 347, 358 (2dir. 2011).

Not everydisputedactis material,nor everyissuegenuinewithin the meaning oRule
56. Afactis “material” in the summaryjudgmentcontextwhenits resolution“might affectthe

outcomeof the suit under the governingw.” Andersorv. Liberty Lobby, Inc, 477U.S.242,

! Plaintiff's briefing does not address contributory or vicarious copyright infringenientseclaimsare deemed
abandoned SeeWuv. JohnWiley & Sons/nc., 2015 U.S. Dist. LEXIS 120707, at *42 (S.D.N.Y. S&p, 2015)
(Peck, M.J.Y"“Courts in this Circuit routinely addresontributoryandvicariouscopyrightinfringementas separate
claims from direct infringement.”) (collecting casesde also, e.gJohannes Baumgartner Wirtschaftsd
Vermoegensberatung GMBH v. Salzn260 F. Supp. 2d 278, 290 (E.D.N.Y. 20L3A] Court need not entertain
an argument that was not brief§d.
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248 (1986).An issueis “genuine”when“the evidences suchthat a reasonabjary couldreturn
a verdictfor the nonmoving party.’1d.

The same standards apply when a court is resolving-orogens for summary
judgment. “[E]ach partg motion must be examined on its own merits, and in each case all
reasonable inferences must be drawn against the party whose motion is under carsiderat
Morales v. Quintel Ent., Inc249 F.3d 115, 121 (2d Cir. 2001).

B. Copyright Infringement Standard

The Copyright Act of 1976 grants copyright owners the exclusive right to reprodirce the
copyrighted work, to prepare derivatives of the work, and to sell copies of the work. 17 U.S.C.
106;see Harper & Row Publishers, Inc. v. Nation Ente431 U.S. 539, 54647 (1985)0
eshblish liability for an infringement claim, a copyright owner mustvetwo principal
elements!(1) ownership of a valid copyright, and (2) copying of constitt elements of the
work that are origindl. AristaRecordd.LCv. Doe 3 604 F.3d 110, 117 (2d Cir. 2010) (quoting
Feist Publns, Inc. v. Rural Tel. Serv. Gal99 U.S. 340, 361(1991)).

Regarding the ownership elementeatificate of registration from the United States
Register of Copyrights within five years of first publication of a warinstitutes prima facie
evidence of the valid ownership of a copyright, although that presumption of ownership may be
rebutted. Hamil Am., Inc. v. GFl, In¢193 F.3d 92, 98 (2d Cir. 1999). This presumption
“orders the burdens of proof,” relieving a purported copyright owner of any duty “in the first
instance to prove all of the multitude of facts that underline the validity afoggright unless
the [alleged infringer], by effectively challenging them, shifts the burdeioiofy so to the
[purported owner].”Carol Barnhart Incv. Econ.CoverCorp, 773 F.2d 411, 414 (Zdir.

1985) (quoting H. Rep. No. 1476, 94th Cong., 2d Sess. 157, reprinted in 1976 U.S. Code Cong.



Case 1:18-cv-02055-KMW-GWG Document 153 Filed 07/15/20 Page 5 of 14

& Ad. News 5659, 5773). “Generally speaking, the presumption of validity may be rebutted
‘[w]here other evidence in the record casts doubt on the questiBariar Corp. v. Domenigk
105 F.3d 99, 104 (2d Cir. 1997) (quotibgrham Indus., Inc. v. Tomy Cor6.30 F.2d 905, 908
(2d Cir. 1980)). Where a work was registeretbre than five years aftés first publication, the
evidentiary weight to be accorded the certificate of reggish is within the court’s discretion.
Stern v. LavendeB19 F. Supp. 3d 650, 669 (S.D.N.Y. 2018) (Engelmaye(gifing 17 U.S.C.

8§ 410(c)).

The copyingelementcomprisegwo requirements: actual copying and improper
appropriation. Actual copyingnay be established either by directircumstantiakvidence that
the alleged infringer had access to the protected work and that the alledeaddyrig copy
bears & probative similarity to theprotectedvork. See Ringgold v. Black EntnTelevision
Inc., 126 F.3d 70, 75 (2d Cir. 19973imilarities between works are probative of copying if
thosesimilarities ‘would not be expected to arise if the works had been created independently.”
Odegard, Inc. v. Costikyan Classic Carpets,,|1863F.Supp. 1328, 1337 (S.D.N.Y. 1997)

(Koeltl, J.). Once actual copying has been established, the copyright owner must satisfy the
“improper appropriatidhrequirement by demonstrating that the alleged copy bears “substantial
similarities’ to the protecte@lements of theopyrightedwvork; substantial similarities are those
that would cause an average lay observer to “recognize the alleged copy as having been
appropriated from the copyrighted workDurham Indus.630 F.2dat912 (internal quotation

and ctation omitted).



Case 1:18-cv-02055-KMW-GWG Document 153 Filed 07/15/20 Page 6 of 14

DISCUSSION
l. Copyright Infringement: The Madonna Photograph
A. Ownership of a Valid Copyright

Bright Moments—Plaintiff's book of photographs, including the Madonna Photograph—
is an unpublished collective worlSeel7 U.S.C. § 408(c). “Registration of an unpublished
‘collection’ extends to each copyrightable element in the collection and tottin@rship, if any,
involved in selecting and assembling the collection.” 37 C.F.R. 202.3(b)(H{iyever, “a
published design included in an unpublished collection copyright registration applicatimt ca
be registered as part of the collectiof=amily Dollar Stores, Inc. v. United Fabrics Int’l, Inc
896 F. Supp. 2d 223, 235 (S.D.N.Y. 2012) (McMahon, J.).

Plaintiff claims thather copyright foBright Momentsunder Copyright Registration No.
VAu 1-091-877 protects the Madonna Photograph. Deferadgnoes thathe Madonna
Photograph falls outsidef the coverage of the Bright Moments copyright bec#use
photograph was published prior to its inclusion in Bright Moments.

Specifically,Defendantllegesthat the Madonna Photograph was published in Star Hits
magazine in 1982 or on a Madonna “fanblog” called Madonna Tribe in 2006. The Court finds
that the Madonna Photograph remained unpublished when it appeared in Bright Moments and
when Bright Moments waregistered. The Bright Moments copyright therefore protects the
Madonna Photograph.

I. Star Hits Magazine

Defendant has provided no evidence that the Madonna Photograph appeared in Star Hits
magazineé'sometime in 1982.” (Def. Supp. Opp’n at 3, ECF No. 148efendanpoints out

that Plaintiff likely capturedhe Madonna Photograph during a photoshoot for Star Hits
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magazine. Text accompanyirge Madonna Photograph in Bright Moments (“May 1, 1982,
11:15 -11:35 am, Star Hits magazine, New York City”) indicaiesnuch (Def. 56.1 Stmt

32, ECF No. 68.)Plaintiff's statements in two intervievedsoseem tesuggest that the Madonna
Photograph originated in a photoshoot for Star Hits magazideat (f{ 35, 36.)But this fact

does not establish that Star Hits published any of the images produced during the photoshoot,
much less that Star Hits publishiné Madonna Photograph.

Plantiff has sworrthat, to the “best of her information and belief,” the Madonna
Photograph “did not appear in Star Hits magazine in 1982.” (Pl. Reply Affidavit { 3, ECF No.
150.) She states that she included the Madonna Photogr8pight Moments because it was
an imagehatshe “really liked, but one that had not [sic] used publicly beforiel”(6.)

Notably, Defendant declined to depose Plaintiff. Deferidaainclusoryallegationscould not
convince a reasonable juryatithe Madonna Photograph was published in Star Hits magazine in
1982.

. Madonna Tribe

Defendantlsoargues thathe Madonna Photograph was published on the Madonna
Tribe fanblog. But publication entails more than mere display, and Defendant makes no effort to
traversehe legal gap between these concepts

Under the Copyright Act, “publication” means “the distribution of copies . . . of a work to
the public by sale or other transféraovnership, or by rental, lease, or lendingritically, “[a]
public . . . display of a work does not of itself constitute publication.” 17 U.S.C. § 101.
“Merely posting a digital file . .on the Internet lacks the element of commercial exploitatio
thatdefinespublication. Einhorn v. Mergatroyd Prods426 F. Supp. 2d 189, 197 n.45

(S.D.N.Y. 2006) (Kaplan, J.5ee also McLaren v. Chico's FAS, .Ir2010 U.S. Dist. LEXIS
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120185, at *12 (S.D.N.Y. Nov. 9, 2010) (Rakoff, P)aintiff's “claim tha images composing
the Collection were posted on heebsitewould not in any event suffice to plead
‘publication.”).

Plaintiff gave the Madonna Photograph to Madonna Tribe to accompany an interview she
conducted for théanblog. (Pl. Reply Affidavit § 5.) The record contains no evidence that
Plaintiff provided the Madonna Photograph to Madonna Trilvseap any commeial
advantage. Defendant does not argue that any aspect of the fanélogerview, théanblog
owner’s actions, or Plaintiff's actiomsaused the Madonna Photograph to assume the status of
“published,” rather than merely displayeldefendant’s clainthat the Madonna Photograph was
published on Madonna Tribe is, like the Star Hits claim, conclusory and conjectural.

B. Actual Copying and Appropriation

Defendant confinegs arguments to the copyright ownership element of infringement
Defendant does not dispudetualcopying or appropriatianPlaintiff has supplied ample proof
thatDefendant accessed the Madonna Photograpbfereéd for sale items thare probatively
and substantially similar to the original warkthree places on the Rage®arketplace
Plaintiff is entitled tgudgmentasamatterof law on her claim that Defendant infged her valid
copyright of the Madonna Photograph.

Il. Copyright Infringement: The Reeves Photograph
A. Ownership of a Valid Copyright

The parties’ dispute regarding the Reeves Photogdsdphited to whether the federal
copyright registration with registration number VA0001233837 pertains to the Reeves
Photograph. Defendastateghat Plaintiff is not in possession of the certificate of registration

for the Reeves Photograph, and therefcannot provthatthe copyright with registration



Case 1:18-cv-02055-KMW-GWG Document 153 Filed 07/15/20 Page 9 of 14

number VA000123383frotects théreeves Photograph, rather than some other unspecified
work. ButPlaintiff's failure to produce the certificate of registratamwes noforecloseherfrom
establishingy other meanthat the copyright with registration numbBéh0001233837%rotects
the Reeves PhotograpBeeWhitehead v. Mix Unit, LL2019 U.S. Dist. LEXIS 15560, at *6
(S.D.N.Y. Jan. 31, 2019) (Cott, M.J.) (Althoughextificate of regisation“would have been
preferable’ plaintiff proved ownership of a valid copyright by providing the copyright
registration number for helesign which “correspond[edjvith a relevant entry in the United
States Copyright Office Public Catalog.

Indeed, Plaintiff has presented overwhelming evidence that she owns a valid copyright
for the Reeves Photograph under registration number VA00012338@&7/Public Records
Catalogof the Library of Congress showsatregistration number VA0001233837 prciea
“photoprint” owned by claimant Deborah Feingold titled “Keanu Reewasi¢h appeared in
Rolling Stone on March 9, 1989 on page 31. (Fladgate Affidavit § 34, Ex. H, ECF No. 125.)
Page 31 of the March 9, 1989 issue of Rolling Stone contains thesRlebatograph, credited to
Plaintiff. (Id. 11 38-39, Ex. I.) Plaintiff has acquired the certified deposit copy of the
photograph registeraghder registration number VA000123388@m the Library of Congress
it is the Reeves PhotograpHhd.(T1 49-50, Ex. L.) Plaintiff hasunequivocallystated that she
took the Reeves Photograph for Rolling Stone magazine, that it appeared in Rolling Stone
magazine on page 31 of the March 9, 1989 issue, that she applied for a copyright registration f
the Reeves phogpaph, that the Public Records Catalog entrydgistration number
VA0001233837 accuratelyetailsthe Reeves Photograph, and that she has licensed and received
royalties for the Reeves Photograph. (PI. Affidavit Y49 ECF No. 99.) She hasbmitted

relevant royalty statementsr the Reeves PhotograpHd.(at Ex. G.) There can be no genuine
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dispute thaPlaintiff owns a valid copyright for the Reeves Photograph uredgstration
number VA0001233837.

B. Actual Copying and Appropriation

Again, whether Defendant actually copied and appropriated the Reeves Photograph is not

the subject of serious disagreement. Defendant cannot and does not deny that RagsaDn offer
for sale an item bearirgreproduction of the Reeves Photograph thag¢asly identicato the
original work. Defendant notes, and Plaintiff acknowledges, that the RageOnig@age
“mirror” of the Reeves Photograph, so that it shows Keanu Réasieg to the left rather than
to the right. But this type of manipulation can be accomplished in a matteoofisezy anyone
with a basic imagediting application The similarities between the RageOn image and the
original work remain highly probative of copying, and a lay observer wealdily recognize
that the RageOmage was appropriatdtbm the Reeves PhotograpBlaintiff is entitled to
judgment as a matter of laan her claim that Defendant infringed her valid copyright of the
Reeves Photograph.

[l The Digital Millennium Copyright Act Safe Harbor

Defendant argues thitis entitled to immunityunder The Digital Millennium Copyright

Act of 1998 (“DMCA"). The DMCA*“gives qualifying Internet service providers protection
from liability for copyright infringement when their users upload infringingemak on the
service provider’s site and the service provider is unaware of the infring&n@apitol
RecordsLtd. v. Vimeo,Ltd., 826 F.3d 78, 81 (2d Cir. 201@jting 17U.S.C.8 512(c)). In
effect, the DMCA provides a safe harliofinsulate[] service providers from liability for

infringements of which they are unaware, contained in material posted to #®ipysiisers, so

10
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as to make it commercially feasible for them to provide valuable Internet servibespablic.”
Id. at &.

The safe harbor provisiosill apply only if the service provider:

(A)
(i) does not have actual knowledge that the material or an activity using the
material on the system or network is infringing;
(i) in the absence of such actual knowledge, is not aware of facts or
circumstances from which infringing activity is apparent; or
(ii)) upon obtaining such knowledge or awareness, acts expeditiously to remove,
or disable access to, the material;

(B) does not receive a financial benefit directly attributable to the infringing tciivia
case in which the service provider has the right and ability to control such aethdty

(C) upon notification of claimed infringement . . ., responds expeditidosgmove, or
disable access to, the material tisatlaimed to be infringing or to be the subject of
infringing activity.

17 U.S.C.§§512(c)(1)(A}(C).

Section 512(c) also sets forth a notification scheme that requires serwimepdo
“designate[] an agent to receive notifications of claimed infringemiehtg§’ 512(c)(2), and
specifies the components of a proper notification, known as a “takeddisa,hto that agent,
see id § 512(c)(3).Actual knowledge of infringing material, awareness of facts or
circumstances that make infringing activity apparent, or receipt of a takedowa eath trigger
an obligation to expeditiously remove the infrimgimaterial.

Defendant does not qualify for the protections of the DMCA for at least two reasons

First, Defendant received a financial benefit directly attributable to the infgngin
activity—in the form of revenue from the sale of infringing merchandise—and Defendant had
the right and ability to control thactivity. Defendant’s reliance ddowns v. Oath, Incon this

point is misplaced. 385 F. Supp. 3d 298, 307 (S.D.N.Y. 2(R&Roff, J.) InDowns the media

brand HuffPost ran an article by one of its independent contributors on its news sitaticlée

11
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contained a photograph evin Downs, the plaintiff. Downs attempted to show that HuffPost
received a financial bengfittributable to the infringing photograph because HuffPost profited
from advertisements thappeared alongsidbe article. The court rejected this argument;
advertising revenue did not establish a sufficient “connection betweendbedijl infringing
activity and the financial benefit that HuffPost receiveldl” Here, RageOsold tshirts

bearing infringing images. The connection between the infringing activity and RageOn’s
financial benefit could hardly be more dire@efendantlso relies ofDownsin claiming that it
lacked the ability to control the behavior of users who designed the infringing merehandis
RageOn is an online retailer. Commonsense dictates that RageOn had the “rajfilitgf¢b
control what it sold, and Defendant offersexadenceto the contrary.

Second, Defendant did not expeditiously remove the infringing mercharmiaatiff's
counsel emailed Defendant a DM&@Ampliant takedown letter on January 8, 2018, alerting
Defendant to the infringing itemgPI. 56.1 Stmt 43, ECF No. 123; Fladgate Affidavit 11 54,
104, Exs. M, EE.) On January 11, 2018, Defendant responded that it would take the infringing
content offline within 24 hours. (Pl. 56.1 Stmt { 45; Fladgate Affidavit § 63, EXOH.)
January 24, 2018, more than two weeks aftdmittingthe takedown letter, Plaintiff's counsel
conductedsuccessfutestbuysof the thred-shirtsbearingimagesof the Madonna Photograph.
(Pl. 56.1 Stmt 11 4&89; Fladgate Affidavit § 30.O0n January 26, 2018, Defendant told
Plaintiff’'s counsel that the Madonna items had been removed from the wehtsiéast two
infringing items remained available after that date. (PI. 56.1 Stmt 1 53, 70; Flatigzeit
11 64-66, Ex. N.) On February 8, 2018, Defantlemailed Plaintiff's counsabainstating that
the infringing itemdhad been removeahdfalselyrepresenhg that no sales had been made on

those items (PI. 56.1 Stmt { 80; Fladgate Affidavit 68, Ex. P.) Defendant admits that it took

12



Case 1:18-cv-02055-KMW-GWG Document 153 Filed 07/15/20 Page 13 of 14

at least 8 daysto remove the infringing Reeves item, and 18 to 23 days to remove the infringing
Madonna items. (Def. Supp. Opp’n at ¥)this context—and, particularly, in light of
Defendant’s initial assurance that it would act within 24 houbsfendant’s effrts to remove
the infringing items cannot be considered expeditious.
V. Damagesand Attorneys’ Fees

A copyright owner whose rights have been violated may elect to recover eith@rgtatu
damages or actual damages and profitdU.S.C.8 504(c)(1). Plaintiff haschoserstatutory
damages.Statutorydamagegenerally mustall betweers750 and $30,000 for thefringement
of aparticularwork. If the Courtdeterminesghatthe Defendant's infringemewaswillful, it
may,in its discretion,enhancehestatutorydamageswardupto $150,000 pemfringed
work. Seeid. § 504(c)(2).Alternatively,if theinfringer “wasnotawareand had neeasorto
believethat’ its acts“constitutedaninfringement; the Courtmay “reduce theawardof statutory
damageso a sum ohotlessthan$200.” Id. In determininga justdamageswardedgcourtsare
guided byfactorsincluding: “(1) the infringer’sstateof mind; (2) the expensesvedandprofits
earnedpy theinfringer; (3) the revenue lost lihe copyright holder; (4)he deterreneffecton
theinfringer andthird parties;(5) theinfringer’'s cooperationn providing evidence concerning
thevalueof theinfringing material;and(6) the conduct andttitudeof the parties.” Bryantv.
MediaRight Productions, InG.603 F.3d 135, 144 (2dir. 2010).

Plaintiff alsoseeksattorney’ feesandcosts. Section505of the CopyrightAct permits
district courtsto “awardareasonablattorneys feeto the prevailingparty’ in copyrightactiors.
17U.S.C.8 505. Thestatuteprovides“no preciserule or formuld’ for determiningthe
appropriatenessr amount of deeaward Fogertyv. Fantasy, InG.510U.S.517, 534 (1994)

(internalquotationmarksomitted). Rather,courtsmustexercise‘equitablediscretion’ Id.

13
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“[S]everalnonexclusivdactors inform this exerciseof discretion including “frivolousness,
motivation,objectiveunreasonablenessphdthe needin particularcircumstanceso advance
considerationsof compensation andketerrencé. Kirtsaengv. JohnWiley & Sons,Inc., 136S.
Ct. 1979, 1985 (201QRplterationin original) (quotingFogerty, 510U.S.at534 n.19).
“Although objectivereasonablenegef the losing party’s positiordarriessignificant weight,
courts must vievall thecircumstancesf acaseontheirownterms’ Kirtsaeng 136S. Ct. at
1989.

The Courtreservesuling on Plaintiff's requesfor damagesfees,andcostspendingthe
submission of supplementaliefing. AlthoughPlaintiff has devotedomeattentionto these
issuesjncludingin thedeclaratios of Mr. Fladgate Defendanthas noaddressethem. No later
than September 8, 202Blaintiff shall submit asupplementalequestor anydamages,
attorneysfees,andcostssheseeks Defendanshallrespondo thatsubmissiomo laterthan
October 6, 2020Plaintiff mayreply nolaterthanOctober20, 2020.

CONCLUSION

For the foregoing reasons, Defendant’s motion for summary judgment is denied and
Plaintiff's motion for summary judgment is granteéthe parties shall file supplemental
submissions on damages, attorneys’ fees, and costs as specified above.

SO ORDERED.
Dated:New York, New York
July 15, 2020
/s/ Kimba M. Wood

KIMBA M. WOOD
United States District Judge
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