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-against :
: OPINION AND ORDER
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HOLDINGS, S.A.,FERNANDO A. :
GONZALEZ OLIVIERI, and JOE ANTONIO :
GONZALEZ FLORES, :
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____________________________________________________________________ X

VALERIE CAPRONI, United States District Judge:

LeadPlaintiffs Carlos Llantada, Richard Storm, Jr., and Stationary Engineers Local 39
Pension Funtiave sue@emex S.A.B. de C.V. (“Cemex” or the “Companytyyo of Cemex’s
officers and Cemex Latam Holdings, S.A. (“CLH") for violationsS#ctiors 10(b), 20(a), and
20(b) of the Securities Exchange Act of 1934, 15 U.S.C. 88 78j(b), 78t(a) and Rule 10b-5
promulgated thereunde6eeSecond Am. Comp(*'SAC”), Dkt. 60. Defendantemex and the
two individual Cemex officers (collectively, the “Cemex Defendantagve to dismiss th6AC
for failure to state a clairpursuant td-ederal Rule o€ivil Procedure 12(b)(6). Dkt. 63.
Defendant CLH movet® dismiss the SAC for failure to state a claim and lack of personal
jurisdiction pursuant to Federal Rules of Civil Procedure 12(b)(6) and 12(b)(2). Dkt. 6theFor
following reasons, Defendants’ motiotwsdismissare GRANTED.

BACKGROUND
Because the underlying facts of this case have not changed since the Qbogt'srr

Defendants’ motion to dismiss the First Amended Complaint (“FAC”), the Cefertsrthe
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readetrto thatOpinion for a full discussion of the factSee Schiro v. CemeX,A.B. de C.V396
F. Supp. 3d 283, 292-94 (S.D.N.Y. 20195 émex’).

On July 12, 2019, the Court granted Defendant Cemex’s motion to dismiss with leave to
amend. Plaintiffs filed a SAC on August 1, 2019. Dkt. 60. The SAC addEds a defendant
for the first time! On September 5, 2019 both Cemex and CLH moved to dismiss the SAC.
Dkts. 63, 69.

DISCUSSION

Legal Framework

To survive a motion to dismiss undeule 12(b)(6), “a complaint must allege sufficient
facts, taken as true, state a plausible claim for reliefJohnson v. Priceline.cannc, 711 F.3d
271, 275 (2d Cir. 2013iting Bell Atl. Corp. v. Twomb}ys50 U.S. 544, 555-56 (2007)).
“Although for the purposes of a motion to dismiss [the Caouti$t take all of the factual
allegations in the complaint as trilye Court] {is] not bound to accept as true a legal
conclusion couched as a factual allegatio®8hcroft v. Igbal556 U.S. 662, 678 (2009)
(quotingTwombly 550 U.S. at 555). The complaint need ramiritaindetailed or elaborate
factual allegations, but only allegations sufficient to raise an entitlement tioatadee the
speculative level.”Keiler v. Harlequin Enters.751 F.3d 64, 70 (2d Cir. 2014).

Il. The Cemex DefendantsMotion to Dismissis Granted

Section 10(b) of the Securities Exchange Act makes it unlawful to “use oryenplo

connection with the purchase or sale of any securitgny manipulative or deceptigkvice or

contrivance in contravention of such rules and regulations as the Commission noap@ies

L CLH is an indirect and partial subsidiary of Cemex; as of Decembef3®, £emex owned
approximately 74% of CLH. SAC 1-29. CLH in turn,is the holding company for Cemex’s operations in
various Latin American countries and owns approximately 99.7% afbitsidiary, Cemex Colombia. SAYY 20,
26.



15 U.S.C. 8 78j(b).The SEGCs implementing rule, Rule 10b-5, makes it unlawfulrt@ake any
untrue statement of a matériact or to omit to state a material fact necessary in order to make
the statements made, in light of the circumstances under which they werenotadesleading.”
17 C.F.R. 8 240.10b-5T 0 state a claim undénese provisionsa plaintiff mustplausilly plead
six elements:*(1) a material misrepresentation or omission by the defendant; (2) sciepter; (3
connection between the misrepresentation or omission and the purchase or sale ya secur
(4) reliance upon the misrepresentation or omission; (5) economic loss; and (6) las®edus
Pac. Inv. Mgmt. Co. v. Mayer Brown L1603 F.3d 144, 151 (2d Cir. 2010) (quotBigneridge
Inv. Partners v. Scientific-Atlanta, In&52 U.S. 148, 157 (2008)).

Because claims under Section 10(b) and Rule 10b-5 sound in fraud, a heightened
pleadingstandardapplies. Pursuant to Federal Rule of Civil Procedure 9(b) and the Private
Securities Litigation Reform Act (“PSLRA”), the complaint must “(1) spethfy statements that
the plaintiff contends were fraudulent, (2) identify the speaker, (3) state amerghen the
statements were made, and (4) explain why the statements were frauddEBL.Commc’ns,
Inc. v. Shaar Fund, Ltd493 F.3d 87, 99 (2d Cir. 200{@®jiting Novak v. Kasak16 F.3d 300,
306 (2d Cir. 2000))see alsdl5 U.S.C. § 78u4{b)(1)(B).

When a complaint “claims that statements were rendered false or misleadindp ttir®ug
non-disclosure of illegal activity, the facts of the underlying illegal acts musthaisseaded
with particularity, in accordance with the heightened pleading requirement@BRyland the
PSLRA.” Gamm v. Sanderson Farrm., 944 F.3d 455, 465 (2d Cir. 2019f the complaint
“fails to allege facts which would establish such an illegal scheme, then thitisgdaw claims
premised on thaondisclosuref the alleged scheme are fatally flawedi’re AxisCapital

Holdings Ltd., Sec. Litig456 F. Supp. 2d 576, 585 (S.D.N.Y. 2006). In ostrquatelyo



allege an underlying illegal act, such as bribery, Plaintiffs must pleadavtiee What, when,
where, and how” of the alleged improper transactiseeMenaldi v. Ochziff Capital Mgmt.
Grp. LLC,164 F. Supp. 3d 568, 578-79, 582 (S.D.N.Y. 2qdiegmissing claim premised on
foreign bribery where complaint failed to plead “how, when, and whether” defendaredof
anything of value to government officials).

Here,Plaintiffs arguehatCemex’s failure to disclose the alleged bribery scheme when
disclosing information about the Colombian litigation relating to the Maceo \pksdn
actionable omission. Pl. Mem. of Law, Dkt. 76 at 13-Bé&cause Cemex’s statements were
materially misleading onlyf bribes were actually paidPlaintiffs must plead sufficient facts
describing the essential elementshaf alleged briberySee Gamnf44 F.3d at 464. Ae SAG
however relies primarily ommischaracterizations @@emex’s own disclosures to plead the
existence of munderlying bibery schemgPlaintiffs claim that Cemex’s “admissions” establish
that bribes were paidSeePl. Mem. of Law, Dkt. 76 at 1BAC 11 5459. Specifically, theSAC
allegegthatin September 2016 the Company “annoedifhat an internal probe had uncovered
that two senior executives had improperly paid $20 millidoribes” and that the “Company
explained that theribery payments had been deposited in the bank accounts of the legal
representative” of Cl CalizasseeSAC {1 54, 5@emphasis added)Contary to the allegations
in the SAC,Cemex’s announcemef fact, statedonly thatan “internal audit process” had
revealed that Cemex Colombia had made approximately $20 million in payments tliz@$'€a
legal representative in connection with the acquisition of the Maceo Plant’s larialg mghts,
and tax benefitsand that thesegyments were made “in violation of Cemex and Cemex Latam’s
internal policies and, potentially, of applicable Colombian laws.” SAC  54; Mdeitt., Dkt.

65, Ex.4. As this Court made clear in its prior Opini&taintiffs allegations that Cemex



announced that it had uncovered bribe paymenégsimitted to paying bribese not accurate
Cemex statednly that it had uncovered irregular paymeritdid not characterize the payments
asbribes. See Cemex 896 F. Supp. 3dt295 n.3.

Having no concret admissions of illegal activitgn which to rely, the SA@epeatedly
assertghat ‘top executivest Cemex Latam and Cemex Colompéd bribesvorth
approximately$20.5 million to a legal representative of Cl Caliz&AC 11 5, 7, 41, but
includes ndactualallegations oexactlywho made the payments, to whdne payments were
made whenthe payments were mada howthe payments were madeAccordingly, these
conclusoryallegations are insufficient to satisfy the heightened pleading requiremdartRule
9(b). SeeGamm 944 F.3d at 46&holding that appellants failed to plead the existence of an
antitrust conspiracy with particularity because they “merely use stoelsgs” to plead the
existence of illegal activity but failed to allegden[defendant] decided on its course of supply
reductionwhichindustry peers were a part of that decistomy specific supply reductions were
performed ..., [andjvhatinformation [defendant] knew;)Jn re BancoBradescdS.A.Sec.Litig.,
277 F. Supp. 3d 600, 632 (S.D.N.Y. 201 Blénket allegations that payments were made []
standing alone, do not satisfy Rule 9(b)’'s requirement to plead the who, what, when, where, and

how of the alleged transactions(iyternal quotation marks omittedBecause Plaintiffeave

2 Although Plaintiffs’ FAC included purportedisclosuregrom three unnamed confidentialtweésses who
allegedly knewthatbribeshad been paid=AC, Dkt. 3991 3339, tlose allegationsvereremoved from the SAC.
Plaintiffs argue that, “given the compangdmissions, neither the FAC nor the SAC need confidential witness
allegations taestablish the underlying conduct.” Pl. Mem. of L&kt. 76at 16 (emphasis in original). First, as
explained above, these alleged “admissions” fail to establish any undariisconduct as they are not, in fact,
admission®f bribery. Nevertheless, the Court notes that, even if the SAC had includeohtfideatial withness
allegations in an attempt to plead the existence of a bribery scheme, thé@&oalready ruled thttiose
allegations are “too vague, speculative, and conclusory” to satisfy the Imeidtieading standardCemex 1396

F. Supp. 3d at 30%: Plaintiffs do not allege that C\W witnessed money changing hands, that anyone told him that
bribes were being paid, or any other facts from which the Court agfelddither that bribes wepaid or that C\AL
would have known about thermi\s to another of C\AL’s allegations, that Cemex Colombia paid bribes to avoid
closure of a plant for which it did not have a construction license, Plgif#if entirely to allege the basis for GW
1's puported knowledgé).



failedto pleadwith particularitythe existence adn underlying bribery scheme, they cannot
plead that Cemesommitted fraud by failing to disclose the payment of brbh&ee Gampp44
F.3d at 465dismissing appellant’'s complaint becatakhough [they do allege that

[defendant] engaged in “anticompetitive” conduct, there is virtually no explanattorhasv

that collusive conduct occurred, and whether and how it affected tradecprdingly,

Plaintiffs have failed to pleachactionable omissionn which they could base a securities fraud
action®

Il. Cemex Latam Holdings’ Motion to Dismiss is Granted

As noted supra,Plaintiffs SAC names CLH as a defendant for the first timiéeging
that CLH violatedg 20(b) of the Exchange Act by using “its relationship with Cemex to cause
the Company to issue materially false and misleading information in violation of Se€fbh 1
of the Exchage Act and SEC Rule 10b-5 promulgated thereunder.” SAC  88.

Defendant CLHmoves to dismiss Plaintiffs’ complaint on the grounds that the § 20(b)
claim is timebarred, there is no private right of action under § 20(b), there is no personal
jurisdictionover CLH, and plaintiffs have natlequatelyleaded a claim under § 20(®eeDkt.
70. Because the clairmgainst CLHs timebarred, the Court need not reach Defendants’

remaining arguments.

3 PlaintiffS remaining attempts to plead the existence of a bribery scheme alsafiaiétdhe heightened
pleading standard. First, the SAC references aglassperiod online Spanish article, by an unnamed author, that
allegedly “revealed that directors of the subsidiary in fact informed the pesempany in Mexico regarding the
$20.6 million payment while negotiations were ongoing for the aiopn of the land for the Maceo plant.” SAC
62. Plaintiffs fail to explaintte basis for the article’s conclusory allegation,an@dny eventdo not allege that the
articleassertedhatbribery occurred. SecondPlaintiffs’ brazen allegation that a bribery scheme rhast existed
because corruption and bribease“so pervasive” in Colombig§AC | 33,s conclusory, speculative, and irrelevant
for purposes of meetintpe heightenegleading requirement.

4 Because Plaintiffs have failed to pleachaterial misrepresentation or omission byElefendars, the

Coutt need not address Defendants’ arguments that theaBails to plead scienter, materiality, loss transaction,
and a domestic transaction. The Court notes, however, that Plaafisdoes not cure thdefectspreviously
identifiedin this Court’s @inion dismissing the FAC SeeCemex 1396 F. Supp. 3d at 3aUB.
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A. Applicable Law

A complaint in a private securities fraud action is timely if it is figthin “2 years after
the discovery of the facts constituting the violation.” 28 U.S.C. 8 1658(b)(1). Because § 20(b)
of the Exchange Act creates derivative liability for violatiaf other sections of the Exchange
Act, the statute of limitations periods for those sections applies to claims browtght§ 20(b).
As suchPlaintiffs’ claim against CLHs subject to a twayear statute of limitations

Thestatute of limitations ped for a securities clairbegirs running wherhe plaintiff
“discovers or a reasonably diligent plaintiff would have discovered the factstetngtthe
violation, including scienterirrespective of whether the actual plaintiff undertook a reasonably
diligent investigatior’ Merck & Co. v. Reynold$59 U.S. 633, 653 (2010) (internal quotation
marks omitted)see alsdoddsv. CignaSecuritiednc., 12 F.3d 346, 350 (2d Cir. 1993)
(explainingthat the statutory limitations period for claims un820(b) begins to run “when the
claim accrued or upon discovery of the facts constituting the alleged fraudplain&ff in a
federal securities case will ldeemed to have discovered fraud for purposes of triggering the
statute of limitations when a reasonainiestor of ordinary intelligence would have discovered
the existence of the fraudl;’Fogelv. WalMart deMexicoSABdeCV, No. 13CV-2282, 2017
WL 751155, at *8 (S.D.N.Y. Feb. 27, 2013@jf'd sub nom. Fogel. Vega 759 F. App’x 18 (2d
Cir. 2018)(explaining that ecrual of a securities fraud claim requires “(i) the actual purchase or
sale of a security and (ii) either the actual discovery of scienter, or thibipysof scienter
discovery by a hypothetical, reasonably diligent plaintiff.”).

B. Plaintiffs’ Claim Against CLH Is Time -Barred

Because Plaintiffasserted thei 20(b) claim against CLH more than two years after

Plaintiffs discovered the factonstituting the violationit is time-barred



Plaintiffs argue that the statute of limitatidios the 8 20(b) claim against CLH did not
begin running until March 14, 2018, when Cemex announced that the DOJ had issued a grand
jury subpoena ankdadbegun an investigatianto Cemex’soperations in Colombia and other
jurisdictions PIl. Mem. of Law, Dkt. 7@t 3435. The Court disagrees. Defendants’ earlier
disclosures provided sufficient informatitmenable Plaintiffsa plead its claimand trigger the
statute of limitations See City of Pontiac Gen. Emps.’ Ret. SyMBIA, Inc.,637 F.3d 169, 175
(2d Cir. 2011).

In September 2016, Cemessueda press release and madeSatC filing announcing
that an internal probe hadvealedhat two senior executives had p&D millionto a
representative of Cl CalizasSAC | 54. Plaintiffs’ SAC and opposition brieémselves
characterize this release as the “first inkling of fraadd interpretdthe disclosure aseingthe
first time“the Company admiéid that senior executives at its Colombian subsidiaries had paid
bribes in connection with the acquisition of land for its Maceo plant.” Pl. Mem. of Lkiw/B
at 27 (citing SACT 54). Plaintiffsalsoallege that this September 2016 disclosure caused
Cemex’s ADS price to fall 2.28%. SAC  5Although Plaintiffsnow claimthat the September
2016 press release did not trigger the statute of limitations because, amorigiogse it “did
not indicate that the payments may have violated any applileaidg’ this argumentontradicts
the allegations in the SAC aRdaintiffs’ earlier contention that the September 2016 disclosure
constituted “admissions” of bribetyy Defendants SeePl. Mem. of Law, Dkt. 7@t 15 (citing
11 5460), 34. Plaintiffs’ opposition explicitly arguethat the “admissionsfade in this 2016
releasaenere sufficient, on their own, to “establish the underlying miscondudt.at 16.

Although the Court disagrees that the 2016 Release admitted that bribes weas gagtribed

in Plaintiffs’ SAC, the September 2016 disclosumarks the datby which Plaintiffs believed



“the truth [began] tomerge.” See Doddsl2 F. 3d at 350 (“lven the circumstances would
suggest to an investor of ordinary intelligence the probability that she has beemdddf a duty
of inquiry arises, and knowledge will be imputed to the investor who does not make such an
inquiry... [into such].... storm warnings.{)nternal quotation marks omittedyterck 559 U.S.

at 653 (“In determining the time at which “discovery” of those “faftghstituting the violation]
occurred, terms such as “inquiry notice” and “storm warnings” may be useful tetéme #hat
they idenify a time when the facts would have prompted a reasonably diligent plaintéfio b
investigating’).

OnApril 28, 2017 Cemex filed its annudtorm 20-F, in whicht disclosed that ihad
“identified a material weakness in our internal control over financial reygitiSAC § B.
Specifically, thedisclosurestated thathe company’s internal controlgereineffectiveand that
its “risk assessment process did not operate effectively to implement contral®thdiprevent,
or detect and correct, misstatements resulting from apparent collusion qemama override
of controls in relation to significant unusual transactiorid.” The Form 20~ asserted that this
“material weakness” relade'to the previously disclosed irregular payments to a
nongovernmental individual made in connection witie[Maceo Plapt 1d. Although
Cemex’s prior disclosures, including the September 2016 releadstated that it did not expect
thediscovery of the irregular paymeritshave d& material adverse impdabn its operations, the
Form 20F clearly indicated thats of December 31, 2016, the investigations of this failure, and
the implementation of our remediation plan to address it, were not far enough adwance
provide a sufficient level of assurance that such circumvention or override ofls@rtd misuse
of funds by management would be preventdd.” Accordingly,at leasty April 28, 2017,

Plaintiffs had sufficient informatioregarding Defendants’ alleged miscondudiltoa



complaint against CLHind triggethe statute of limitation® See Merck559 U.S. at 653;

Dodds 12 F.3d at 350Because the SAC wamtfiled until August 1, 2019, more than two
years later, the claim against CLH is thn@redunless it relates back to the date of the original
Complaint.

For purposes of satisfying tlséatute of limitationsan amended pleading may “relate
back to the date of the original pleading,” when “the party to be brought in by amendment
knew or should have known that the action would have been brought against it but for a mistake
concerning tke proper party’s identity.” Fed. R. Civ. P. 15(c)(1)(ii). “When the original
complaint and the plaintiff's conduct compel the conclusion that the failure to name the
prospective defendant in the original complaint was the result of a fully inflodergsion as
opposed to a mistake concerning the proper defendant’s identity, the requiremariés of R
15(c)(1)(C)(ii)are not met.”Krupskiv. CostaCrociereS. p. A 560U.S.538, 552 (2010);
Fischer v. ForrestNo. 14CV-1304, 2017 WL 128705, at *11 (S.D.N.Y. Jan. 13, 2017) (Rule
15(c)(1)(C) did not allow relation back where plaintiff’'s “decision not to sue fdiefiet] until

the Third Amended Complaint reflected his strategy . . . and not a mistake as tadht cor

5 Plaintiffs’ opposition also suggests that the statute of limitations wasiggered until March 14, 2018
because it was not until that date that Plaintiffs could plead loss causBtidVlem. of Law, Dkt. 7Gt 35.

This argument failsAs notedsupra the statute of limitations on a securities fraud claim begins to run when the
claim accrues; accrual requires “(i) the actual purchase or sale of a security aitidefijhe actual discovery of
scienter, or the possibility of scienter discovery by a hypotheticalonahly diligent plaintiff.” Fogel 2017 WL
751155 at *8.Here, namedPlaintiffs Stationary Engineers Local 39 Pension Trust Fund and Llafitsida
purchased shares in May 2015 and July 2015 respectitiely, there had been a purchasd prbr to April 2017
The SAC relies on Cemex statememiasdein September 2016, October 2016, December 2016, and Aprili@dts7
attempt to raise an inference of scient8AC 1 5458, Pl. Mem. of Law, Dkt. 7@t 4. Thus, both requirements for
accual had occurred by April 2017. Moreovehe Supreme Couhtasexpressly declined to rule on whethiee
ability to show loss causation is necessary to trigger the statute ofibmstalierck 559 U.S. at 649'We
consequently hold that facts showing scienter are among those thaittitf@jshe violation. In so holding, we say
nothing about other facts necessary to support a private 8 10(b) &ftiBnief for United States asmicus
Curiae12, n. 1 (suggesting that facts concerning aniféis reliance, loss, and loss causation are not among those
that constitute “the violation” and therefore need not be “discover[edR @aim to accrug)).
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defendant.”)report and recommendation adopt@®17 WL 1063464 (S.D.N.Y. Mar. 21,
2017).

Here,the Court has no reason to believe that Plaintiffs madestake in failing tmame
CLH as a defendam the initialcomplaint or inthe FAC. Plaintiffs were aware of CLH'’s
existence and theelationshipamongCemex CLH, and Cemex Colombia; tHeAC explained
that “through CLH], Cemex owns approximately 99.7% of Cemex Colombia SFAC, Dkt.
39 1 3. EcausePlaintiffs decision not to nameldH as a defendant in the initial complaint or
FAC was noamistake abou€Cemex otCLH’s identities but rather a deliberate decision,
relationback does not applySeeHahn v. Office & Prof'| Emps. Int'| Union, AFLCIQ107 F.
Supp. 3d 379, 385 (S.D.N.Y. 2015) (relation back did not apply because “[r]ather than suing the
wrongparty, . . . ‘[tlhe plaintiff has sued [what he believes is] the right defendant, ang simpl
neglected to sue another defendant who might also be liable.” (emphasismaldiiguotingin
re Vitamin C Antitrust Litig 995 F. Supp. 2d 125, 129 (E.D.N.Y. 2014))).

CONCLUSION

For all the foregoing reasons, Defendants’ mottondismissare GRANTED. The Court
warned the Plaintiffs in itprior opinion thatfiit granted anotion to dismiss the Second
Amended Complaintt would not grant further leave to amend unless Plaintiffs “provided a
detailed indication of what facts they would add to cure the pleading’s defedisdeally a
redline proposed Third Amended Complaint) with an explanation of why the amendment would
not be futile.” Cemex 1396 F. Supp. 3d at 30®laintiffs have not done scAccordingly,this

cases DISMISSEDwith prejudice.
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The Clerk of Court is respectfully directeddosethe open motionat Dkis. 63 and 69

andclosethe case

SO ORDERED. h ’
Date: February 10, 2020 VALERIE CAPRONI
New York, New York United States District Judge
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