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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JACQUELINE GONZALEZ
Plaintiff,
18-CV-2645(JPO)
_V_
OPINION AND ORDER

NEW YORK CITY HEALTH &
HOSPITAL CORPORATIONCITY OF
NEW YORK, andROBERT
RATKEWITCH,

Defendand.

J. PAUL OETKEN, District Judge:

Plaintiff Jacqueline Gonzalez brings this action against Defendants thef Gigw York
(the“City”), New York City Health and Hospital Corporation (“H&H”), and Dr. Robert
Ratkewitch alleging claims of employment discrimination under Title VII of the Civil Rights
Act of 1964, 42 U.S.C. 88 200@¢ seq(“Title VII "); Section 1981 oTitle 42 of tre U.S. Code,
42 U.S.C. § 1981 (“Section 1981"); the New York State Human Rights La¥v,Bxec. Law
88 290et seq(the “NYSHRL"); and the New York City Human Rights Law, N.Y.C. Admin.
Code 88 8-10%t seq(the “NYCHRL"). (Dkt. No. 27 (“Compl.”)  1.)

Defendants now move to dismiss terativeAmended Complaint under Federal Rule
of Civil Procedure 12(b)(6) for failure to state a claim upon which relief can heegra(Dkt.

No. 28.) For the reasons that follow, Defendants’ motion is granted in part and denigd in pa
l. Background

The Court draws the following facts from the Amended Complaint, which are taken as

true for the purpose of resolving this motion to dismiss. The Court also relies or severa
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documents submitted by Defendants, which were referenced in and integral toehdei
Complaint?

Plaintiff Jacqueline Gonzalez is a Hispanic woman with “over twéweyyears of
management experience in the field of Dentistry.” (Compl6fL7.) On July 21, 2014,
Gonzalez was hired by Defendaih&H to serve as an Assistant Director. (Compl. T 19.)
Gonzalez alleges that, during her employment with H&H, she was “harasdeal|ywassaulted,
and demeaned by Defendant Robert Ratkewit[c]h because of her sex” on a weekly basis.
(Compl. 1 25.) Amng other things, Gonzalez alleges that Ratkewitch “told staff not to listen to”
her, “berated” Gonzalez and “said terrible things about her” in front of patiel¢s! and

referred to Gonzalez as “that woman,” and “interfered with schedules gengyat®dnzalez.

(Compl. 11 27-31see alsaCompl. 11 32-33, 41 (describing other alleged mistreathent)

1 Ordinarily, courts cannot “consider matters outsidepthadingsn deciding a
motion to dismiss for failure to state a clainNakahata v. N.Y.-Presbyterian Healthcare Sys.,
Inc.,, 723 F.3d 192, 202 (2d Cir. 2013). However, a “complaint is deemedudenany written
instrument attached to it as an exhibit or any statements or documents incorpaitdigd
reference.”Mandavia v. Columbia Uniy912 F. Supp. 2d 119, 121 (S.D.N.Y. 2012) (quoting
Int’l Audiotext Network, Inc. v. Am. Tel. & Tel. €62 F.3d 69, 72 (2d Cir. 199&)er curiam).
“A document is incorporated by reference when it is ‘integral’ to the complain¢l can be
considered if it is “clear on the record that no dispute exists regardingttientcity or
accuracy of the documentFox v. Citizens Bank N.ANo. 17 Civ. 656, 2018 WL 1478046, at
*3 (S.D.N.Y. Mar. 26, 2018) (second quotiBg~olco v. MSNBC Cable L.L.C622 F.3d 104,
111 (2d Cir. 2010)).

Defendants have submitted three documents for the Court’s consideratioralezanz
workplace violencéncidentreporting form (Dkt. No. 29-2), the resolution of that complaint
(Dkt. No. 29-3), and Gonzalez’s Equal Employment Opportunity Commishiaryeform (Dkt.
No. 29-4). Becausahese documentwereferenced in thAdmended Complaint (Compl. 1 9,
11, 34-35, 45-4@ndareintegral toGonzalezs retaliation claims and her ability to bring the
Title VII claims asserted in thtmended Complaint, angecausé¢heir authenticity is not
disputed byeither party(seeDkt. No. 30 at 5; Dkt. No. 34 at 3, 7, 10), the Court will consider
documentdere.



Gonzalez further alleges that Ratkewitch’s treatment of her was causeddax laerd is part of
a pattern of Ratkewitch treating women employees woesertien. (Compl. 11 26-27, 40-42.)

Gonzalez complained to supervisors about Ratkewitch’s behavior on “numerous
occasiong but it never improved. (Compl. 11 34-38, 4Bstead, Gonzalez alleges that
sometime afteshe fileda workplace violence compldiagainst Ratkewitch on July 20, 2017,

“the doctors at the facility alienated” her. (Compl4%}47; Dkt. No. 29-2.) Additionally, in
the wake of the workplace violence investigation and other complaints that Gonzaésr lodg
against Ratkewitch, the facility’s new Associate Executive Director “avoidedatomith”
Gonzalez and “treated her disrespectfully.” (Compl. 11 52-54.) And despite regjaestin
transfer multiple times, Gonzalez was kept at the same work facility. (Cosfpl) Pltimately,
on April 30, 2018, Gonzalez resigned her position at H&H. (Com@0{%6.)

Gonzalez filed a charge of discrimination with the EduralbloymentOpportunity
Commission (“EEOC”) in September 2017. (Compl. 19.) On December 21, 2017, the U.S.
Department odustice issued Gonzalez a right to sue letter (Compl. § 12), and Gonzalez filed this
action on March 26, 2018 (Dkt. No. 1). Defendants moved to dismiss the initial complaint (Dkt.
No. 19), and Gonzalez subsequently filed the operative Amended Complaint on October 12,
2018 (Dkt. No. 27). The Amended Complaint asserts eight claims for relief: (1)rdistion
and harassment under Title VII; (@taliation under Title VII; (3) discrimination and harassment
under Section 1981; (4) retaliation under Section 1981; (5) discrimination and harassment under
the NYSHRL,; (6) retaliation under the NYSHRL; (7) discrimination and harassunder the
NYCHRL; and (8) retaliation under the NYCHRL. (Compl. 1 57-97.)

Now before the Court is Defendants’ motion to disnti@Amended Complainfior

failure to state a claim upon which relief can be granted. (Dkt. No. 28.)



. Legal Standard

To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), a plaintiff
must plead factual allegations sufficient “to state a claim to relief that is plausiblefaceits
Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). A claim is facially plausible “when the
plaintiff pleads factual content that allows the court to draw the reasonédrienice that the
defendants liable for the misconduct alleged&shcroft v. Igbgl556 U.S. 662, 678 (2009).
The Court must accept as true all wakaded factual allegations in the complaint and “draw(]
all inferences in the plaintiff's favor.Allaire Corp. v. Okumus433 F.3d 248, 249-50 (2d Cir.
2006) (internal quotation marks omitted). However, “the tenet that a court mapt as true all
of the allegations contained in a complaint is inapplicable to legal conclusions dddmea
recitals of the elements of a causeaction, supported by mere conclusory statements, do not
suffice.” Igbal, 556 U.S. at 678. “[T]he duty of a court” in ruling on a motion under Rule
12(b)(6) “is merely to assess the legal feasibility of the complaint, notdy tesweight of the
evidence which might be offered in support theredidgan v. Fischer738 F.3d 509, 514 (2d
Cir. 2013) (quotinddiFolco v. MSNBC Cable L.L,&22 F.3d 104, 113 (2d Cir. 2010)).

[1. Discussion

Defendants seek dismissal of Gonzalez's Amended Complaint in itstgnflhere are
three main points in dispute between the parties: (1) whether Gonzalez’'salaitimsely;
(2) whether the Title VII retaliation claim was properly exhausted; and It@jiver Gonzalez has

adequately pleaded her claims under Rule 12(8)(B)e Court addresses egobint in turn.

2 In addition, there are two important points raised by Defendantarthadt in

dispute. First, Defendants argue that, to the extent that Gonzalez intends in tidedme
Complaint to assert any claims against the Gitysuchclaims must be dismissed, because the
City is a separate legal entity from H&H and is not a prop&rdianin this case. (Dkt. No. 30



A. Timeliness

Defendants first argue that Gonzalez’s claims are barred in part by the appiicabtes
of limitations. (Dkt. No. 30 at 3-5.)

“In New York, claims under Title VII . . . are subject to a 309-dtatute of limitations-
claims that accrued more than 300 days before the filing of a charge with@t &E time
barred.” Almontaser v. N.Y.C. Dep’t of Edublo. 13 Civ. 5621, 2014 WL 3110019, at *5
(E.D.N.Y. July 8, 2014)seed42 U.S.C. § 2000e-5(e)(1). Defendants contend that, to the extent
Gonzalez seeks to rely on any events occurring more than 300 days beforaglod fiker
EEOC complaint in September of 2017 to support her Title VIl claims, those @eaéntisne
barred (Dkt. No. 30 at 4.)

The NYSHRL and NYCHRL each impose a thggr statute of limitations for
employment discrimination claims, calculated from the date the action is comméhded.
C.P.L.R. 8 214(2); N.Y.C. Admin. Code § 8-502(d). With respectanz@lez’s claims under
state and municipal law, Defendantsitencthat they are timéarred to the extent they rely on
events occurring before March 26, 2015. (Dkt. No. 30 at 4.)

Gonzalez responds that her claims are timely under the continuing violation daotdne
that the Court may consider all instances outside the limitations pbaoduse she asserts
hostile work environment claims and has alleged sufficient acts occurring wighlimitations

periods. (Dkt. No. 34 at 5-7.)

at 3.) Gonzalez concedes this argument. (Dkt. No. 34 &ectgrdingly, all claims against the
City are dismissed.

Second, Defendants contend that Gonzalez’s claims under Section 1981 must be
dismissed, because that provision “does not provide a separate private rigldroagatnst
state actors.” (DkiNo. 30 at 6.) Gonzalez does not contest the dismissal of the Section 1981
claims. (Dkt. No. 34 at 7.) Counts lll and IV of the Amended Complairthareforedismissed
in their entirety.



“[1]n the case of 4Title VII] hostile work environment claim, the statute of limitations
requires that only one sexually harassing act demonstrating the chaleodgeenvironment
occur within [the limitations period]; once that is shown, a court and jury may coftbile
entire time period of the hostile environment’ in determining liabilityétrosino v. Bell At).

385 F.3d 210, 220 (2d Cir. 2004) (quotiNgt'| R.R. Passenger Corp. v. Morgas86 U.S. 101,
117 (2002))see alsaraylor v. City of New York07 F. Supp. 3d 293, 302 nn. 5-6 (S.D.N.Y.
2016) (noting that the same continuing violations standard applies to the NYSHRL, though a
more lenient standard may apply to the NYCHRL).

Gonzalezdoesnot provide specific dates for discrete instances of alleged hamatst
she does allege that the various acts occurred “[o]n a weekly basis from thediwasdhired to
the time she was constructively discharged (July 2014 through April 2018).” (Cdhid-8§2.)
And Gonzaleallegeshat she met with Ratkewitcma two supervisors in July 2017 to discuss
the harassment. (Compl.  38.) From this, the Court concludes that Gonzalez hastbufficie
alleged that at least one harassing act occurred within the limitations periothauthe Court
can consider the entire period of alleged harassment for purposes of Gonzalde’svbhdst
environment claims.

In reply, Defendants contend that, nonetheless, any acts occurring outsidetétiefia
periodscannot serve as the basis for liability for any-bazed diparate treatment claims. (Dkt.

No. 36 at 23 The Court need not consider this argument, however, because it concludes that to

3 The parties do not dispute the timeliness of the retaliaia constructive

discharge claims. Indeed, the relevant acts underlying these ataknglace from July 2017 to
April 2018 (Compl. 111 45-49, 56; Dkt. Nos. 29-2 through29aell within the limitations
periods.



the extent the Amended Complaassert@ny disparate treatment claims, those claims have
been abandonedSé¢e infraSectionlll.C.1.)

B. Exhaustion

Defendants next argue that Gonzalez’s Title VII retaliation claim was npeéiyo
exhausted. (Dkt. No. 30 at&3 “As a precondition to filing a Title VII claim in federal court, a
plaintiff must first pursue available administrative remedies and file a timelylaorhwith the
EEOC.” Hardaway v. Hartford Pub. Works Dep&79 F.3d 486, 489 (2d Cir. 2018) (quoting
Deravin v. Kerik 335 F.3d 195, 200 (2d Cir. 2003)). Here, Gonzalez alleges that she filed a
charge with the EEOC in September 2017. (Compl. 1 9.) That chargealfeges
discrimination based on sex, bumakes no mention of retaliation. (Dkt. No. 29-4.) From this,
Defendants contend that any retaliation claim under Title VII wapnopierlyexhausted and
thus must be dismissed. (Dkt. No. 30 at 5.)

Gonzalez responds that the retaliation claim is n@hetl exhausted because it is
“reasonably related” to the EEOC charge. (Dkt. No. 34 aCoQrts have recognized an
equitable defense to the exhaustion requirement where “more recent atisgditdiscrimination
[are] ‘reasonably related’ to the digmination about which [the plaintiff] Iig] filed an earlier
charge with the EEOC.Fowlkes v. Ironworkers Local 4090 F.3d 378, 386 (2d Cir. 2015).
This defense applies in three situations:

1) where the conduct complained of would fall within the scopthe EEOC

investigation which can reasonably be expected to grow out of the charge of

discrimination; 2) where the complaint is one alleging retaliation by an employer
against an employee for filing an EEOC charge; and 3) where the complkgeisall
further incidents of discrimination carried out in precisely the same mannexdalleg

in the EEOC charge.

Terry v. Ashcroft336 F.3d 128, 151 (2d Cir. 2003) (internal quotation marks and citation

omitted).



Gonzalez contends that the “reasonably relatedtroh@ applies to her retaliation claim,
because “the allegations of retaliation . . . were carried out within weeks dirigeafivorkplace
violence complaint and her filing of an EEOC Charge.” (Dkt. No. 34 at 7.) Defendgmsdes
that retaliation ould have been raised to the EEOC because the EEOC charge was filed a month
after the workplace violence complaint, and that the Amended Complaint does not alidige tha
retaliation was in response to the EEOC charge. (Dkt. No. 36 at 3.) The Cogm:elsadth
Defendants

The Amended Complaint alleges that, “subsequent to Ms. Gonzalez’s workplace violence
complaint againdDr. Ratkewitch, the doctors at the facility alienated Ms. Gonzalez.” (Compl.

1 46.) The workplace violence complaint was filed on July 20, 2017, and the investigation was
closed on August 1, 2017. (Dkt. No. 29-3.) Gonzalez signed her EEOC charge form on
August 14, 2017 and submitted the charge in September 2017. (Dkt. No. 29-4; Compl. 19.)
Subsequently, in January 2018, Gonzalez was told by one coworker that “the doctorsaigkre af
because she complained about Ratkewitch and they feared based on what théyahslaed t

might complain about them as well.” (Compl. 11 48—-49.) Gonzalez alleges, upon information
and belief, that “Dr. Ratkewitch spoke to doctors at the facility about Ms. Gotszalez
complaints.” (Comp. § 50.) Gonzalez later asserts that H&H “has retaliatesiger] in

violation of Title VII for complaining about Defendants’ discriminatory piagi” (Compl.

164.)

The Court reads the Amended Complaint to allege that Gonzalez was retajaitexd as
a result of complaining about Ratkewitch’s conduct. And these complaints took the farm of a
official workplaceviolence complaint, internal complaints to supervisors, and her EEOC charge.

(Compl. 11 9-10, 34-36, 53.) As such, the Court understands Gonzalez to allege that the



retaliation against her began sometime aftdy 20,2017, and was in response to the
combination of internal complaints and her EEOC complaint.

The Court concludes that these allegations are sufficient to satisfy thel $goemf
“reasonably related” claim, encompassing situations “where the complaint idexgieal
retaliation by an eployer against an employee for filing an EEOC chargeetry, 336 F.3d at
151 (internal quotation marksnitted). Admittedly, this case involves a slight variation on this
second “reasonably related” circumstance because Gonzalez alleges retaliad@mnbatiethe
filing of an EEOC charge and the pursuit of essentially contemporamgeusal complaints.
But this is a distinction without a difference, as the purposes of applying tagotrably
related” defense to exhaustion apply equally h&eeDuplan v. City of New Yoyi888 F.3d
612, 622—-23 (2d Cir. 2018) (discussing the considerations underlying this defEneditle
VIl retaliation claim was thus properly exhausted as reasonably relatechtal€ds EEOC
charge, and Defendants’ requistismiss the claim on the basis of exhaustion is denied.

C. Merits

The Amended Complaint can be read to raise four categories of claims:-{dgsszk
disparate treatment claims; (2) hostile work environment claims; (3) construsthade
claims; and4) retaliation claims. The Court addresses the merits of each categary.in t

1 Disparate Treatment Claims

In their opening brief, Defendants argue that Gonzalez has failed to adg@llatgd the
elements of a sex discrimination disparate treatmaimhalnder Title VII, the NYSHRL, and the
NYCHRL. (Dkt. No. 30 at 9-14.) In her response brief, however, Gonzalez does not
specifically counter the arguments for dismissing any disparate traatlains raised in the
Amended Complaint. SeeDkt. No. 34at 8-11.) As a result, Defendants contend that Gonzalez

has abandoned these claims #ratthey should be dismissed. (Dkt. No. 36 at 4-5.)



“Where abandonment by a counseled party is not explicit but such an inference may be
fairly drawn from the papsrand circumstances viewed as a whole, district courts may conclude
that abandonment was intendedackson v. Fed. Expss 766 F.3d 189, 196 (2d Cir. 2014).

“At the motion to dismiss stage . . . a plaintiff abandons a claim by failing to adtiees
defendant’s arguments in support of dismissing that claRoimeo & Juliette Laser Hair
Removal, Inc. v. Assara | LL.Glo. 08 Civ. 442, 2014 WL 4723299, at *7 (S.D.N.Y. Sept. 23,
2014);see also Sullivan v. City of New YoNo. 14 Civ. 1334, 2015 WL 5025296, at *4-5
(S.D.N.Y. Aug. 25, 2015) (collecting cases).

Here, Gonzalez does not oppose Defendamtgiments for dismissirtger disparate
treatment claims. Nor does Gonzalez specifically refer to any dispawgttedrd claims in her
brief, whetherin defending the timeliness of her claims (Dkt. No. 34 &) ®rin her discussion
of the merits (Dkt. No. 34 at 8-11). Accordingly, to the extent the Amended Complaint could be
read toassert any seRased disparate treatment claims, the Court deems those claims to have
been abandoned. Therefoaeydisparate treatment claims are dismissed as a matter of law.

2. Hostile Work Environment

Defendants next seelksmissal ofGonzalez’s hostile work environment claims under
Title VII, the NYSHRL, and the NYCHRL. (Dkt. No. 30 at 14—-20.) The Court first agsess
whether Gonzalez has adequately pleaded this claim under Title Vilh@inY SHRL, which
are governed by the same standéde Summa v. Hofstra Univ08 F.3d 115, 123-24 (2d Cir.
2013).

To establish a hostile work environment claim under Title VIl or the NYSHRL, a
plaintiff must adequately plead three elements. Firgbl&mmtiff must show that ‘the workplace
is permeated with discriminatory intimidation, ridicule, and insult that is sufficieewigre or

pervasive to alter the conditions of the victim’s employment and create an alvaskieg

10



environment.”” Littlejohn v. City of New York795 F.3d 297, 320-21 (2d Cir. 2015) (quoting
Harris v. Forklift Sys., In¢.510 U.S. 17, 21 (1993)). Second, a plaintiff must show “that a
specific basis exists for imputing the objectionable conduct to the employabeért v. Snth,
790 F.3d 427, 439 (2d Cir. 2015) (internal quotation marks and citation omitted). Third, a
plaintiff “must show that the hostile conduct occurred because of a protectedetistiac Id.

Defendants contend that Gonzalez has failed to plaugibbeaeach of these
requirements. (Dkt. No. 30 at 14-18.)

a. Severeor Pervasive Harassment

First, Defendants argue th@abnzalez has failed to allege harassing conduct that is
sufficiently severe or pervasive to give rise to a hostile work environmemt c(®kt. No. 30 at
16-18.) This first element “has both objective and subjective components: the conduct
complained of must be severe or pervasive enough that a reasonable person woulddirid it
or abusive, and the victim must subjectively perceive the work environment to be abusive.”
Littlejohn, 795 F.3d at 321 (quotirigaspardo v. Carloner70 F.3d 97, 114 (2d Cir. 2014)). In
determining whether the conduct complained of has created a hostile work emvitpoourts
“must consider the totalityfdhe circumstances, including ‘the frequency of the discriminatory
conduct; its severity; whether it is physically threatening or humiliating, or acofferesive
utterance; and whether it unreasonably interferes with an employee’parfokmance.”Id.
(quotingHarris, 510 U.S. at 23).

Here,Defendants do not dispute that Gonzdiag adequately alleged that she
subjectively perceived her work environment to be abusive DBfgndants contest the

objective component of the severe or pervasive stancaadacterimg the allegations of

11



harassment as “[t]rivial complaints about an unpleasant working environment” myolvi
“uncomfortable and unpleasant interactions” with Ratkewitch. (Dkt. No. 30 at 16.)

“[T]he Court is mindful,” however, “that there is no precise test for determinivggher
conduct is severe or pervasive enough to constitute a hostile work environment, and asssuch, thi
is a factbound area of law that is particulailysuited to dismissal at the pleading stage.”
Torres v. NY.Methodist Hosp.No. 15 Civ. 1264, 2016 WL 3561705, at *9 (E.D.N.Y. Jan. 7,
2016) (citation and internal quotation marks omitted). And “[w]hile the standard &isking
a hostile work environment is high,” the Second Circuit has “repeatedly cautionest @g#ting
the bar too high.”Feingold v. New York366 F.3d 138, 150 (2d Cir. 2004)ssessing the
totality of the circumstances in light of these considerations, the Court conchatedismissal is
inappropriate at this time.

The Amended Complaint alleges that Ratkewitch engaged in various forms of ftarassin
conduct, including instructing staff not to listen to Gonzalez and berating anle fetaih who
disobeyed, berating Gonzalez in front of patients and disparaging her to patientsbedrere,
refusing to address or refer to Gonzalez by name, and proclaiming that Gddrhleot know
what she was talking about.” (Compl. 1 27-30, 32.) Although not physically threatbesey,
actions were allegedbpken around coworkers and patients in a manner intended to humiliate
Gonzalez.See Kho v. N.Y. & Presbyterian Hqsp44 F. Supp. 3d 705, 723 (S.D.N.Y. 2018)
(noting significance of humiliating conduct to hostile work envwinent claim). And allegations
that Ratkewitch went into the computer system to interfere with schedules thatl€zbiazl
created andthat he directedtaff to disregard Gonzalez’s instructions (Corfjfjl27, 31), in
particular amount to the kind of harassing conduct that could easily interfararwitdividual’s

work performance.

12



Furthermore, Gonzalez alleges that each category of harassing condaadyoln a
weekly basis” from July 2014 to April 2018 (Compl. 11 25-32), and the alleged frecpfency
such acts clearly qualifies as pervasi@. Desardouin v. City of Rochest&08 F.3d 102, 106
(2d Cir. 2013) (noting that humiliating comments that “persisted on a weekly basesnover
interval that lasted at least two and perhaps three monthsswiigent for a hostile work
environment claim to survive a motion for summary judgment).

Overall, although the conduct at issue was not as severe as courts have sen in oth
cases, the alleged harassment is nonetheless “of such quality or quanétsetsonable
employee would find the conditions of her employment altered for the wdfs@ngold 366
F.3d at 150émphasi®omitted)(citation omitted).

b. I mputing Conduct to the Employer

Next, Defendants contend that there is no basis for imputing liability to H&H.. Nkt
30 at 15-16.) In order to impute liability to an employer when “the alleged bafatose
conduct created the hostile environment] is a coworker, the plaintiff must show thauptloger
‘either provided no reasonable avenue for complaint or knew of the harassment but did nothing
about it.”” Willis v. Cty. of Onondaga/10 F. App’x 47, 48 (2d Cir. 2018) (quotikighidbee v.
Garzarelli Food Specialties, Inc223 F.3d 62, 72 (2d Cir. 2000))According to Defendants,
neitherof these conditions obtains, because H&H provided a reasonable avenue for complaint

via the workplace violence complaint process, and H&H adequately investigatednduct

4 As Defendants correctly note (Do. 30 at 10), the Amended Complaint

identifies Ratkewitch as a “doc{piat the facility” (Compl. 1 45), and contains no allegations
that Ratkewitch was a supervisarhe Courthereforeconsiders Ratkewitch to have been one of
Gonzalez's coworkers.

13



alleged inGonzalez’s complaint and “concluded that it did not constitute warkpleolence.”
(Dkt. No. 30 at 169

Based on the Amended Complaint and Gonzalez’s workplace violence resolution form,
however, the Court takes a different viewtlod allegations againkt&H. In resolving
Gonzalez's workplace violence complaint, the H&H investigators determinedhéaypes of
behaviors” alleged were “not covered under the Workplace Violence PreventioarRrog
policy.” (Dkt. No. 29-3 at 1.) But the conduct was “covered under the Employee Code of
Conduct in addition to [the] Disruptive Behavior Policyld.] The investigators thus “strongly
recommended that leadership along with Labor Relations and Human Resourcepitaggaie
actions to address these type[s] of unacceptable behavior.” (Dkt. No. 29-3 at 2.)

According to the Amended Complaint, however, despite this recommendation and the
additional complaints made to supervisors, Ratkewitch’s harassing conduct “cdntinue
unabated.” (Compl. 11 34-38, 43.) Indeed, the harassing conduct is alleged to have occurred
“from the time [Gonzalez] was hired to the time she was constructively discharge@@ldly
through April 2018).” (Compl. 11 25-32.) Taken as tthese allegations are sufficient to
establish at the motion to dismiss stage that H&H “knew of the harassment hotldity about
it.” Willis, 710 F. App’x at 48 (quotingvhidbeg 223 F.3d at 72).

C. On the Basis of a Protected Characteristic
Finally, Defendants contend that Gonzalez has not adequately alleged that day hosti

work environment was “based upon her sex.” (Dkt. No. 30 at 17.) Conduct underlying a hostile

5 In their briefs, Defendants also allude to the fact that H&H brought about a

“cessation of contact between Ratkewitch and [GonZalezhe wake of the complaints. (Dkt.
No. 30 at 16; Dkt. No. 36 at 6.) Because the Amended Complaint does not allege any cessation
of contact, however, the Court does not consider it here.

14



work environment claim “can be proven to be based on sex either because the temiallyre f
sexrelated, or because there is some circumstantial or other basis for infeatimgcidents sex
neutral on their face were in fact discriminatorAtlams v. Festival Fun Parks, LL&60 F.
App’x 47, 52 (2d Cir. 2014) (citation and internal quotation marks omitted).

The Amended Complaint contains several allegations supporting the assertion that
Gonzalez was harassed because of her sex. First, Gonzalez alleges that RatKesetito re
use Gonzalez’s proper name, instead calling or referring to her as “thmatrw/o (Compl. 1 30.)
Defendants argue that this appellation “may evince personal animosity” tfethesex
discrimination. (Dkt. No. 30 at 17.) But at the motion to dismiss stage, the Court mustidraw a
inferences in the nemovant’s favor.SeeAllaire Corp, 433 F.3d at 249-50. Therefore, the
Court draws the reasonable inference that addreasohgeferring to a female coworker
exclusively as “that woman” jgotentially indicative of sex discrimination.

The Amended Complaint also alleges that Ratkewitch “only treatjedjen with

hostility and not men,” “berated any female staff merf#)evho followed [Gonzalez’s]

directions,” “consistently berate[d] wom[e]n . . . and lashe[d] out at them,” and “wouhisdis
analysis presented by Ms. Gonzalez but not her male colleagues.” (Compl. 17 26-27° 39-41.)
These allegations sufficiently provide the kind of “circumstantial . . . basis frimj that

incidents sexneutral on their face were in fact discriminatortiams 560 F. App’x at 52

(internal quotation mark and citation omitted)

6 Defendantsalsoargue that the Amended Complaint’s comparison of Gonzalez’s
treatment to that of male employees “fadsdisplay discriminatory intent because [it] does not
plausibly allege that these males are similarly situated to her.” (Dkt. No. 30 aBut
Defendants cite no authority for importing a requirenfierh thedisparate treatment context
into this elenent of a hostile work environment claim. Regardless, even withisudllegation,
the Courtcanreasonably infefrom the rest of the Amended Complainat theharassment
allegedly suffered by Gonzalez was because of her sex.

15



* % %

The Court thus denies Defendants’ motion to dismiss Gonzalez’s hostile work
environment claims under Title VIl and the NYSHRL. And because Gonzalez hastatiequa
pleaded claims under Title VII and the NYSHRL, she has also done so under the “more
protective” standard of the NYCHRILPryor v. Jaffe & Asher, LLP992 F. Supp. 2d 252, 259
(S.D.N.Y. 2014) (citation omitted).

3. Constructive Discharge

Defendants also seelksmissal oiGonzalez’s constructive discharge claims under
Title VII, the NYSHRL, and the NYCHRL. (Dkt. No. 30 at 18-20.)

“An employee is constructively discharged when his employer, rathedibeimarging
him directly, intentionally creates a work atmosphere so intolerable timfdreed to quit
involuntarily.” Terry, 336 F.3d at 151-52. The standard for constructive discharge “is higher
than the standard for establishing a hostile work environmé&mgéher v. Depository Tr. &
Clearing Corp, 604 F.3d 712, 725 (2d Cir. 2010). A constructive discharge claim under
Title VIl and the NYSHRL “requires the employee to show both (1) that there is evidethee of
employer’s intent to create an intolerable environment that forces theyaapb resign, and (2)
that the evidence shows that a reasonable person would have found the work conditions so
intolerable that he would have felt compelled to resigshiultz v. Congregation Shearith Isr. of
theCity of NY, 867 F.3d 298, 308 (2d Cir. 2017) (citation omittesgle Mascola v. City Univ. of
N.Y, 787 N.Y.S.2d 655, 655 (App. Div. 1st Dep’t 2005) (noting that “gebdeed employment
violations under the [NYSHRL]"—including constructive dischardare keyed to federal
standards”).

Defendants contend that Gonzalez has not adequately pleaded either requirement of a

constructive discharge claim under Title VIl and the NYSHRL. (Dkt. Nat3®-20.) The
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Court need only consider the first: whether the Amended Complaint adequaggbsdhat
H&H intended to create an “intolerable” environment that forced Gonzalegigmre
“[S]omething beyond mie negligence or ineffectiveness is required’ to constitute ‘deliberate
action on the part of the employer’ sufficient to support a claim of constructigleaige.”

Adams 560 F. App’x at 50 (quoting/hidbee 223 F.3d at 74). “[l]neffective or even
incompetent . . . handling” of alleged harassment by an employer “does not rise teetlod le
deliberate action required by our precedem/hidbee 223 F.3d at 74.

Here, the Amended Complaint alleges that Gonzalez “resigned from hermpasito
result of the hostile work environment created by Dr. Ratkewitch and fostefrad &iyd her
supervisors.” (Compl. § 56.) But as the Court reads the Amended Complaint, it contains no
specific allegation that H&H or its supervisors acted deliberately in aheawould enable the
Court to infer the intent to create an intolerable work environment for Gonzalezo\wore
certain allegations would seem to undermine any inference of inee¢Compl. I 54 (noting
that the Associate Executive Director “did not believe that Ms. Gonzalez exqestiarhostile
workplace”);id. I 38 (describing a meeting with supervisors to address Gonzalez’'siafispat
Dkt. No. 29-3 at 2 (recognizing the “unacceptable behavior” occurring and recommdratiitg
be addressed).) And although Defendants argued in their opening brief thatrthpriotg of
the constructive discharge standard was not satisfied here (Dkt. No. 30 at 19-20), Gloezalez
not address the point in her resporsaeDkt. No. 34 at 89).

Construing the Amended Complaint in the light most favorable to Gonzalez, the Court
concludes that it fails to allege anything beyond “mere negligence cectieéiness Adams

560 F. App’x at 50 (quotingvhidbee 223 F.3d at 74), on the part of H&H in addressing her
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complaints of harassment. Accordingly, the constructive discharge claims uthel&fTand
the NYSHRL are dismissed.

The standard for a constructive discharge claim under the NYCHRL is similae
federal and NYSHRL standar&ee E.E.O.C. v. Bloomberg L.R9 F. Supp. 3d 334, 338-39
(S.D.N.Y. 2014). “To prevail on a claim of constructive discharge” under the NYCHRL, “the
plaintiff must prove that the employer ‘deliberately created working dondiso intolerable,
difficult or unpleasant that aasonable person would have felt compelled to resighulino v.
Ali, No. 15 Civ. 7106, 2019 WL 1447134, at *3 (S.D.N.Y. Feb. 27, 2019) (quSting v.
Deutsche Bank Sgdnc., 913 N.Y.S.2d 64, 66 (App. Div. 1st Dep’t 2010)). For the reasons
discussedbove, the Amended Complaint does not adequately plead thatelddrately
created intolerable working conditions for Gonzalez. Accordingly, the NYCHiRktructive
discharge claim is also dismissed.

4. Retaliation

In her Amended Complaint, Gonzalez atsthatshe was retaliated against as a result of
complaining about Ratkewitch’s conduct, in violation of Title VII, the NYSHRL, and the
NYCHRL. (Compl. 11 64, 83, 93.) Specifically, Gonzalez alleges that the other deittors
whom she worked began to alienate her and stopped communicating with her in the wake of her
complaints, which detrimentally affectédrability to perform her work. (Compl. 1 45-49,
51) And Gonzalez further alleges that the Associate Executive Director “avendéatct” with
Gonzalez due to the complaints, and treated Gonzalez disrespectfully. (Compl. Y 52-54.)
Defendants seek to dismiss the retaliation claims on the basis that Gonzalezphassidy
alleged several required elements. (Dkt. No. 30 at 20-23.)

“A prima facie claim for retaliation under Title Vbr the NYSHRL]. . . requires a

showing (1) that the plaintiff was engaged in a protected activity; (2) thdetbadant knew of
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that protected activity; (3) that the defendant took adverse employment agtiost dhe
plaintiff; and (4) that there is a causal connection between the protected/asit/ithe adverse
action.” Gordon v. City of New YoyiNo. 14 Civ. 6115, 2015 WL 3473500, at *11 (S.D.N.Y.
June 2, 2015}. In other words, for a retaliation claim to survive a motion to dismiss, “the
plaintiff must plausibly allege that: (1) defendants discriminatedtook an adverse
employment actionr-against him, (2) ‘because’ he has opposed any unlawful employment
practice.” Vega v. Hempstead Union Free Sbist., 801 F.3d 72, 90 (2d Cir. 2015). “[T]he
burden for establishing@ima faciecase of retaliation isde minimis” Duplan 888 F.3dat
626 (quotingHicks v. Bainesb93 F.3d 159, 164 (2d Cir. 2010)).

Defendants argue that Gonzalez has failed to adequately allege three elements of th
prima faciecasefor her Title VIl and NYSHRL retaliation claimshe engagement in protected
activity, the subjection to an adverse employment action, and the existencausal
connection between them. (Dkt. No. 30 at 20-23.)

a. Protected Activity

First, Defendants dispute whether Gonzalez has adequately alleged dwhpkints
against Ratkewitch constitupeotected activity. (Dkt. No. 30 at 20—21An employee engages
in protected activity under Title VIl and the NYSHRL by either “opposing disoation
proscribed by the statuter “participating in Title VIIJor NYSHRL] proceedings.”Jute v.
Hamilton Sundstrand Corp420 F.3d 166, 173 (2d Cir. 2005). Opposing discrimination can
take the form of makingnformal complaints to managemer@ee Cruz v. Coach Stores, Inc.

202 F.3d 560, 566 (2d Cir. 2000). “However, while such complaints may be informal, they

! Retaliation claims uther Title VIl and the NYSHRL are analyzed under the same
framework. See Augustine v. Cornell UniWo. 14 Civ. 7807, 2015 WL 3740077, at *4
(S.D.N.Y. June 15, 2015).
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cannot be so vague or ‘generalized’ that the employer could not ‘reasonably haveoodflers
that the plaintiff's complaint was directed at conduct prohibited by Titlgdriihe NYSHRL]”
BowenHooks v. City of New York3 F. Supp. 3d 179, 222 (E.D.N.Y. 20{#st alteration in
original) (quotingRojas v. Roman Catholic Diocese of Roche&@0 F.3d 98, 108 (2d Cir.
2011)(per curiam).

Here, Defendants argue that Gonzalez has not engaged in protected activity because her
complaints to supervisors did not specify that she was suffering discriommatithe basis of
sex. (Dkt. No. 30 at 20.) dieed, Gonzalez’s workplace violence complaint indicates that she
was suffering “harassment” from Ratkewitch, lilgays nothing about the harassment being
based on a protected characteristic. (Dkt. No. 28&@;alsdkt. No. 29-3.) And in discussing
her other internal complaints in the Amended Complaint, Gonzalez never spgcéileaes
that she complained about being harassethe basis of her sexSeeCompl. 11 34-36, 38.)
Based on the limited description of Gonzalez’s complaints in her Amended Comjplai@ourt
concludes that they were too “generaliZedich that H&H could not be expected to reasonably
understand that the complaints were “directed at conduct prahtpjt&itle VII,” rather than
non-discriminatory harassmenBowenHooks 13 F. Supp. 3d at 222 (citation omitted).

However, Gonzalez'8ling of an EEOC charge clearly constitutes protected activ@ge
Jute 420 F.3d at 173. And the Court reads the Amended Complaint to allege that Gonzalez
suffered retaliation due to her collective complaints about Ratkewitch’s dpimltinding the
EEOC charge. See supr&ectionlll.B.) Therefore, the protected activity element ofghena
faciecase has been sdied to the extent the retaliation claims allege retaliation in response to

Gonzalez’s patrticipation in EEOC proceedings.
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b. Adver se Employment Action

Second, Defendants argue tlainzalez has not adequately pleaded that she suffered an
adverseemployment action. (Dkt. No. 30 at 21.) An “adverse employment action” for the sake
of a Title VII retaliation claim “is any action that ‘could well dissuade a megtsle worker from
making or supporting a charge of discriminationvVéga 801 F.3d at 90 (quotingurlington N.

& Santa Fe Ry. Co. v. WhjtB48 U.S. 53, 57 (2006)). “Actions that are ‘trivial harmges-
‘those petty slights or minor annoyances that often take place at work and émaplalyees
experience—are not materially adversehd thus do not constitute actionable conduct.
Tepperwien v. Entergy Nuclear Operations, 1663 F.3d 556, 568 (2d Cir. 2011) (quoting
Burlington, 548 U.S. at 68). As such, “Title VIl does not protect an employee from ‘all
retaliation,” but only ‘retaliation that produces an injury or harnid” at 569(quoting
Burlington, 548 U.S. at 67).

Defendants contend that the adverse astdrnvhich Gonzalez complains are merely the
sort of “minor annoyances that employees may encounter at work.” (Dkt. No. 30 at 2b.) As
the treatment Gonzalez allegedly received from the new Associate Executive Dtrectoourt
agrees. Gonzalez does not allege that she was harmed in any specificthe@airector’s
behavior. $eeCompl.  54.) And being avoided at work or treated disrespectfully constitutes
the sort of “petty slights” that do not rise to the level of adverse employment.act

With respect to Gonzalez’s treatment by doctors at the facility, howeeeGdurt
reaches a different result. Defendants are correct that, in some circumstante$fiaseur
concluded that being excluded from meetings or alienated is not sufficient to dext@ons
adverse action for a retaliation claif8eeDillon v. Moranq 497 F.3d 247, 255 (2d Cir. 2007);

McWhitev. NY.C. Hous. AuthNo. 05 Civ. 0991, 2008 WL 1699446, at *11 (E.D.N.Y. Apr. 10,
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2008). But in determining whether an adverse action has occurred in a particeléfcpastext
matters.” Vega 801 F.3d at 90 (quotingurlington 548 U.S. at 69).

Here, Gonzalez alleges that her job as an Assistant Director forir&atved
“work[ing] closelywith doctors at the facility,” as well as training employees and generating
schedules for them. (Compl. 1 23-24, 31, 44.) In the wake of her complairtts abou
Ratkewitch, Gonzalez alleges that the other doctors alienated her, did not trust esukd
not communicate with her. (Compl. 1 46—48.) As a result, “Gonzalez’s job performance was
detrimentally affected because she needed to coordinate withigltactoaintain a successful
dental department.” (Compl. 1 51.) In the context of Gonzalez’s particular position a
workplace, construintheallegations in the light most favorable to her, the alleged alienation by
the other doctors and harm suffered “could well dissuade a reasonable worker kioigy ona
supporting a charge of discriminationvVega 801 F.3d at 90 (citation omitted). The Court thus

concludes that the third element of gréma faciecase has been adequately pleatied.

8 The Court notes that adverse employment actions are notailadly by the
employer See Burlington548 U.Sat 68 (“The antiretaliation provision . . . prohibit[s]
employer actionthat are likely ‘to deter victims of discrimination from complaining to the
EEOC,’ the courts, and their employers.” (emphasis added) (citation omitBad)he conduct
of a plaintiff's coworkers can constitute an adverse employment action for parpioa
retaliation claim where the employer knows about the conduct but fails to stgeit.
Richardson v. N.Y. State Dep’t of Corr. Seh80 F.3d 426, 446 (2d Cir. 1999) (“An employee
could suffer a materially adverse change in the terms and conditions of heyem@pl if her
employer knew about but failed to take action to abate retaliatory harassrhetetinfy co
workers.”),abrogated on other grounds Byrlington, 548 U.S. 53.

As the Court reads the Amended Complaint, it contains no allegations that Gonzalez
complained about alienation by doctors at the facility to her supervisors, or tsapt@isors
allowed the treatment tmaotinue unchecked. But Defendants do not argue for dismissal of the
retaliation claims on this basis, and the Court will not dismiss these claims withougHearin
the parties on the application Richardsorto this case. However, the parties shdadd
prepared to address the next stage of thimsewhether the alleged alienation by Gonzalez’s
coworkers can be attributed&H for the purpose of constituting an adverse action.

22



C. Causation

Finally, Defendants argue that Gonzalez has failed to adequately plead the causation
element of th@rima faciecase. (Dkt. No. 30 at 21-33To sulfficiently allege causation for a
Title VII or NYSHRL retaliation claim at the motion to dismiss stage, “a plaintiff mustspdgu
plead a connection between the act and his engagement in protected adfiegg.801 F.3d at
90. This causal connection “can be shown either: (1) indirectly, by showing that thetgutot
activity was followed closely by discriminatory treatment, or through otheurcistantial
evidence such as disparate treatment of fellow employees who engagedbincsinduct; or (2)
directly, through evidence of retaliatory animus directed against theifblaimrhomson v.
Odyssey Hous®52 F. App’x 44, 46 (2d Cir. 2016) (quotiGprdon v. N.Y.C. Bd. of Edu@32
F.3d 111, 117 (2d Cir. 2000)).

Defendants contend that Gonzalez has failed to allege any facts “suggestiatprgtali
animus” or establishingshenthe alleged alienatiobegan (Dkt. No. 30 at 229 For her part,
Gonzalez attempts to establish causation indirectly through temporal gsgxiaritending that
the “isolation occurred within weeks of her complaining to supervisors, making a waerkpla
violence report, and the filing of an EEOC Charge.” (Dkt. No. 34 at 11.)

Defendants are correct that the Amended Compiaimbtspecificabout the timing of
the retaliatory treatment suffered by Gonzald@he Amended Complaiatleges that the

alienation occurred “subsequent to MEnzalez’'s workplace violence complaig€ompl.

o Defendants also briefly argue that Gonzalez cannot establishioausatause
the alleged harassment began in 2014, before Gonzalez had engaged in any protatted acti
(Dkt. No. 30 at 22—23; Dkt. No. 36 at 10.) But this argument confuses thmsed-harassment
that serves as the basis for Gonzalez’s hostile work@ment claim—allegedly perpetrated by
Ratkewitch from 2014 to 2018 (Compl. 11 25-3®)#h the alienation that serves as the adverse
employment action underlying her retaliation clatallegedly perpetrated by other doctors at
the facility, beginning inate 2017 (Compl. 1 45—-49).
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1 46)—which was filedon July 20, 2017 and resolved on August 1, 2017. (Dkt. Nos. 29-2,
29-3.) Furthermore, because the only protected activity adequately allegeddoyahded
Compilaint is the filing othe EEOC chargesée supré&ection 111.C.4.3 the relevant starting
point is the time the charge was filed in September 2017 (Compl. § 9). The Amended Complaint
also allegeshat Gonzalez asked another doctor alioeitvay she was being treaiedlanuay
2018. (Compl. 1 48.) At most, this establishes rougffilygamonth period duringvhich the
alienation resulting from the filing of the EEOC chaigalleged to have begun.

The Second Circuit “has not drawn a bright line defining, for the purpdseprona
facie case, the outer limits beyond which a temporal relationship is too attetauastablish
causation.”Gorzynski v. JetBlue Airways Coyp96 F.3d 93, 110 (2d Cir. 2010). And it has
previously heldat the summary judgment staitpat “five months is not too long to find the
causal relationship Id. In the context of this case, the Court concludes that the daje of
months at the outmost between Gonzalez’s protected activity and the ofreetedéliatory
conduct is not too long to establish indirect causation for the purposespointiaefaciecase of
retaliationat the pleading stage

** x

The Court concludes that Gonzalez has adequately pleaded the elemgmimaffacie
case of retaliation under TitMll and the NYSHRL. And therefore, Gonzalez has also
adequately pleaded the elements of retaliation “under the more expansive stétickrd
NYCHRL.” Kwan v. Andalex Grp. LL737 F.3d 834, 843 n.3 (2d Cir. 2018¢e Gonzalez v.
City of New YorkNo. 15 Civ. 3158, 2015 WL 9450599, at *4 (E.D.N.Y. Dec. 22, 2015) (“The

NYCHRL standard is ‘more liberal’ and ‘more expansive’ than the Titlestdihdard, and any
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claim that states a cause of action under Title VII will state one under NYCHRL.
Gonzalez’'setaliation claims thus survive Defendants’ motion to dismiss.

V. Leaveto Amend

Gonzalez requests permission to file an amended complaint in the event anylaihiner ¢
are dismissed. (Dkt. No. 34 at 11.) Defendants contend that “all claims agai@gythieNew
York and Plaintiff's § 1981 claims must be dismissed with prejudice” because Gonzale
conceded their impropriety, but otherwise Defendants do not respond to the requesefto le
amend in their reply brief. (Dkt. No. 36 at 1.) The Coureag that the claims against the City
and theSection1981 claims must be dismissed with prejudice.

In addition to these claims, the Court has dismissed Gonzalez’s disparatetea
claims on the ground of abandonmesed supré&sectionlll.A) and herconstructive discharge
claims for failure to state a clairade supré&ectionlll.C.3). Additionally, although the Court
hasnot dismissedthe retaliation claims, lhasnarrowed their scope in certain waySeé supra
Section lll.C.4.ab.)

Federal Rule of Civil Procedure 15(a)(2) provides that leave to amend a pldaalifd) s

be given “freely . . . when justice so requires.” Fed. R. Civ. P. 15(a)(2). Under thigdtanda

10 However, the Court limits the scope of the NYCHRL retaliation claims to the
same extent as the Title VIl and NYSHRL claims. gPrevail on a retaliation claim under the
NYCHRL, the plaintiff must show that she took an action opposing her emgdoyer’
discrimination, and that, as a result, the employer engaged in conduct thatseaslobalikely
to deter a person from engaging in such actidviihalik v. Credit Agricole Cheuvreux N. Am.,
Inc., 715 F.3d 102, 112 (2d Cir. 201@)ternal citation omitted). Other than Gonzalez’s
Title VII charge, the Amended Complaint does not adequately allege that the other complaints
Gonzalez lodged against Ratkewitch were acts of opposing discrimination on thef lsasisas
opposed to complaints about ndiscriminatory harassmentSée supr&ection 111.C.4.9 And
the allegations about mistreatment from the new Associate Executive Directorisel &dbove
the level of‘petty slights or trivial inconveniencesMlihalik, 715 F.3cat 113 (citation omitted),
which also are not actionable under the NYCHRE&ed supr&ection 111.C.4.b)
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courts grant leave to amend unless the proposed amendment is futile, the amendment would
unduly prejudice the opposing party, or the movant has unduly delayed, acted in bad faith, or
repeatedly failed to cure deficiencies in previous pleadigg® In re Alcon S’holder Litig719
F. Supp. 2d 280, 281-82 (S.D.N.Y. 2010).

The Court determines that granting leave to amend is appropriate here. Goraalez
file a second amended complaint in this action, provided that she abandons her claistdlagai
City and theSection1981 claims.

V. Conclusion

For the foregoing reasonsefe@ndantsmotionto dismisss GRANTED in part and
DENIED in part Gonzalez may file a second amended complaint in this case on orJéjore
1, 2019.If she elects not to file a second amended complaint, she shall so indicate in arddtter
Defendats shall answer the remaining claims within 14 days of the filing of such letter.

The Clerk of Court is directed to close the motion at Docket Numban@8&o terminate
the City of New York as a party to this case

SO ORDERED.
Dated:June 11, 2019

New York, New York /%(/'

[/ J. PAUL OETKEN
United States District Judge
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