Alibaba Group Holding Limited v. Alibabacoin Foundation et al Doc. 137

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ALIBABA GROUP HOLDING
LIMITED,
Plaintiff, 18-CV-2897(JPO)

-V- OPINION AND ORDER

ALIBABACOIN FOUNDATION, et al.,
Defendans.

J. PAUL OETKEN, District Judge:

Alibaba Group Holding Limited (“Alibaba”the parent corporation faa multinational
web-servicessonglomeratehas filed suit againgilibabacoinFoundatiore/k/a ABBC
Foundation; ABBC Block Chain IT Solutions LL@Jibabacoin General Trading FZE;
Alibabacan Foundation LLC;Jason DanidPaul Philip and Hasan Abbas (collectively,
“Defendants”), alleging that Defendants héenunlawfully usingAlibaba’s trademarked
names and symbols to promateryptocurrency-called AlibabaCoiror Alibaba Coin—that
Defendants are offering for salén April 2018, Alibaba sought a preliminary injunctibarring
Defendants from using Alibaba’s protected marksyt@here in the United States, including in
connection with the provision of products or services to internet users located in tlte Unite
States), during the pendency of this suit. (Dkt. No. 17 at 18.) This Court denied Alibaba’s
application holding that Alibaba had “not met its burden to establish a reasonable probability
that the Court has personal jurisdiction over [Defendants].” (Dkt. No. 59 at 16.) Denial,
however, was “without prejudice to renewal upon an adequate showing of personaitjansdi
(Id.)

Alibaba has nowenewedts applicatiorfor a preliminary injunction. (Dkt. No. 119.)

Alternatively, it asks this Court to compel Defendants to produce certain documents that, it
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argueswould supporits entitlement to the requested reli€Dkt. No. 121.)As explained
below,the presentecord supports entry of a preliminary injunction. Accordingly, Alibaba’s
renewedapplicationfor a preliminary injunction is granted and its motion to compel is denied as
moot.

l. Background

Familiarity with the Court’s prior opinion in this case is presumg&ee Alibaba Grp.
Holding Ltd. v. Alibababacoin FoundatipNo. 18 Civ. 2897, 2018 WL 2022626 (S.D.NAfr.

30, 2018).

Plaintiff Alibaba is the parent company for “the largest online and mobile coramerc
group of businesses in the world.” (Dkt. No. 19 1 3.) Incorporated in the Cayman Islands and
operating principally out of the People’s Republic of China (Dkt. No. 1 { 2), Alibabasenjoy
global reach through its “renownedccemmerce platforms,” as well asumerous other
businesses in the fields of cloud computing, digital media and entertainment, innovation and
technology” (Dkt. No. 19 { 4), and it countgernational investors by offering securities that
trade on the New York Stock Exchange (Dkt. No. 19 fli3)an effort b safeguardts
intemational reputation, Alibaba hascured thexclusive right tacertain uses of its various
trade names and symbols ¢llectingtrademarks in the United States and around the world.
(Dkt. No. 11111-28, 52.)

On April 2, 2018, Alibaba brought suit against Defendants, a groQqubéi and
Belarusbasedcompanies and individuals involved in the development and marketing of a novel
cryptocurrency known as AlibabaCoin or Alibaba Coin. (Dkt. No. 1 1 3—-7, 43.) According to
Alibaba’s complaint, Defendants have published a variety of promotional materials that
impermissibly use Alibaba’s trademarks in an eftoralign AlibabaCoin with Alibaba in the

minds ofpotentialconsumers. (Dkt. No. 1142-46.) Owing toDefendants’ marketing efforts,



the complaint goes omternet userbave indeed already begwerroneously—to ssociate
AlibabaCoin withAlibaba. (Dkt. No. M147-49.)

Soon after Alibaba filed its complaint, this Court issued a temporary resgairder
barringDefendants frmm making misleading use élibaba’s prote&d marks in the United
States anffom making false or misleading statements about those marks in connection with the
sale or promotion of goods and services to any parties locatedUmitieel States (Dkt. No. 10
at 2-3.) At Alibaba’s requesthe Court further ordered Defendants to show cause why a
preliminary injunction of similar scopghould not enter. (Dkt. No. 10 at 1-2; Dkt. No. 17.)

On April 30, 2018 after hearing from Def@lants, this Court dissolved the temporary
restraining order and declined to enter a preliminary injunction, holding that Alitzabtailed
to carry its burden of “establish[ing] a reasonable probability that the Coypehamnal
jurisdiction over [Defendants].” (Dkt. No. 59 at 16.helCourt made cleathough that this
holding did not prevent Alibaba from renewingagsplicationfor a preliminaryinjunction “upon
an adequate showing of personal jurisdictiornid.)(Consequently, Alibaba requestaal order
authorizing it to take expedited limited jurisdictional discovery, “so as to obtairmaftion that
is uniquely controlled by Defendants regarding their ties to New York and thed States.”

(Dkt. No. 68 at 1.) Mat request was grante@Dkt. No. 71.)

Now with the benefit of evidence obtained through discovery, Alibaba has renewed its
application for a preliminary injunction. (Dkt. No. 119.) It has also asked the Cowrnjmet
Defendants to produce seven categories of documents that could bear on the questionabf person
jurisdiction and that, it contends, Defendants have unjustifiably withheld. (Dkt. No. 121.)

The Court concludes, for the reasons that folltvat Alibaba has adequately

demonstrateds entitlement to a preliminaryjumction on the existing recordAs a resultthere



is no need fofurther jurisdictional discovery at this stagedAlibaba’s motion to compel is
accordinglydenied as moot.

Il. Legal Standard

Where as hereapartymoves for a preliminary injunction against a party that has not
consented to the Court’s exercise of personal jurisdiction, the movant bears the burden of
showing “at least a reasonable probability of ultimate success on the queshiercofirt’s in
personam jurisdiction” over the non-moving partyeitzman v. Stejil897 F.2d 653, 659 (2d
Cir. 1990). If the movant successfully makes this showing, a preliminary injunctiay enter
only if the movantasgone on to demonstrat@l) “either (a) a likelihood of success on the
merits or (b)sufficiently serious questions going to the merits to make them a fair ground f
litigation and a balance of hardships tipping decidedly in the movant’s fq2rirreparable
harm in the absence of the injunctioNXIVM Corp.v. Ross Inst.364 F.3d 471, 476 (2d Cir.
2004); relatedly, (3) that “the balance of hardships” between the parissritihe [movant’s]
favor”; and (4) “that the ‘public interest would not be disserved’ by the iseuarec preliminary
injunction,” Salinger v. Colting607 F.3d 68, 80 (2d Cir. 2010) (quotieBay Inc. v.
MercExchange, LL{547 U.S. 388, 391 (2006)).

. Discussion

As this Court has previously notddefendanthiave offeredhreeprincipalreasongor
denyinga preliminary injunction. They contend that Alibaba has failed to establisthig1)
Court’s subjecmatter jurisdiction over the suit; (2) this Court’s authority to exercise parson
jurisdiction over Defendants; and (3) a likelihood of success on the merits. (Dkt. No. 59 at 4.)
This Court has already held that federal subjeatter jurisdiction igproperhere(Dkt. No. 59 at
4-5), so the only issues that remain are personal jurisdiction and Alibaba’s likelihoodesfssuc

on the merits.



A. Personal Jurisdiction

Under Federal Rule of Civil Procedut&k), “[s]erving a summons or filing a waiver of
service establishes personal jurisdiction over a defendant . . . who is subject tsdnaipm of
a court of general jurisdiction in the state where the district court is located.’R. Civ. P.
4(k)(1)(A). Alibaba has served summonses on Defendants (Dkt. Nos. 38—44), so this&purt
properly take personal jurisdiction over Defendants if a New $tatecourt could lawfully do
the sameé And, as the Court has previously explained (Dkt. No. 59 &), Svhether a New
York state court may exercise personal jurisdiction over any given detanday given suit
depends on whether such an exercise comports with both (1) the state’s longtaeniid.
C.P.L.R. 8 302(a); and (2) the Due Process Clause of the U.S. Constittt@m.aMarca v.
Pak-Mor Mfg. Co, 95 N.Y.2d 210, 214 (2000).

1. New York’s Long-Arm Statute

New York’s longarm statute authorizes the state’s courtexercise personal
jurisdiction over any nomlomiciliary” that “transacts any business within the state.” N.Y.

C.P.L.R. 8 302(a)(1). AsithCourt has previously recognized (Dkt. No. 59 at 8), “proof of one

! Defendants briefly challenghe adequacy of servi¢Bkt. No. 30 at 25)claiming that
the methods by which they were ser+egimail and Federal Expressvere not “reasonably
calculated to give notice,” as the Federal Rules of Civil Procedure akdSh€onstitution’s
Due Process Clause both require. Fed. R. Civ. P. 4(§¢2)also Mullane v. Central Hanover
Bank & Trust Cq.339 U.S. 306, 315 (“The reasonableness and hence the constitutional validity
of any chosen method [of service] may be defended on the ground that it is in itself rgasonabl
certain to inform those affected..”). Thisargument is frivolous. Here, Alibaba effected
servicein the precise manner this Coditected(Dkt. No. 10 at 3), which is in itself sufficient to
comply with the Federal Ruleabsentany indication that the counrderedmethod of services
prohibited by international agreemesgeFed. R. Civ. P. 4(f)(3). Anthe method®sf service
employed here clearly satisfy constitutional giwecess requirements; that service was
reasonablyalculated to provide notice of this lawsuit is salfdent, given thaDefendants’
counsel entered an appearance in the action just days after serviceewi@sl effDkt. Nos. 26,
38-44.))



transaction in New York is sufficient to invoke jurisdiction” under this provision, so Istigea
transactn was “purposeful and there is a substantial relationship between the transaction and
the claim assertgdKreutter v. McFadden Oil Corp71 N.Y.2d 460, 467 (1988). In denying
Alibaba’s initial request for a preliminary injunction, the Court observed thaaBd had “not
alleged that even a single sale of Alibabacoin ha[d] occurred in New York, mugitdessted
sufficient proof of commercial activity to justify a preliminary injucti’ (Dkt. No. 59 at 8-9.)
Now, however, Alibaba has cured thafed#. During discovery, Defendants produced a list of
the email addresses associated with AlibabaCoin investors (Dkt. Nd.),1&#8d an investigation
has revealed that at least one of these email addressasected to three transactienlselongs
to an individual who overwhelmingly appears to be a New York resident (Dkt. N@J{2€eL3).

Defendants nowhere dispute that Alibaba has presented evidence that at least one New
York resident has purchased AlibabaCoin on at least three occasions. Insteadubdlyad
these sales “did not occur in the United States” because they “consist ofdatigges made in
Minsk, Belarus, following observation of changes in ‘blockchain’ data outside thedUni
States.” (DktNo. 130 at 1.) This argumeistunpersuasive. When an individual uses her debit
card to makeraonline purchase from an oot-state vendorfor examplejt would strain
common usage to say that the transaction o@tuine potentially remote locatioof the servers
thatprocess the buyer’'s banking activities and not alat&tionwhere the buyer clicgkthe
button that commdt her tathe terms of sale. Certainlpefendants have pointed to no authority
interpretingNew York’s longarm statute in suca counterintuitive way.

Defendants next argue thalibaba hadailed to showthat their role irthe transactions at
issue was “purposeful.Kreutter, 71 N.Y.2d at 467. How could it be their doimgfendants

ask, if “unbeknownst to [them]New York-basedusersof their websitechoseto effectuate



cryptocurrency sales byitiating “data exchangeskith Defendantsout-of-stateelectronic
“apparatus? (Dkt. No. 130 at 2.) Defendants’ argument appears to boil down to the
guestionablelaim that an out-oktate vendosellingintangible goods anservices online has
notacted intentionally with respect &m instate buyer’s subsequenirchase decision. Such a
proposition, predictably enough, runs contrary to precedseg.e.g, Warner Bros. Entm’t Inc.

v. Ideal World Direct516 F. Supp. 2d 261, 266 (S.D.N.Y. 2007) (holding tive¢lasite

operator transacted business in New York under thedomgstatute by “transmit[ting] files to
customers in exchange for membership feeipmas Publ’'g Co. v. Indus. Quick Search,,Inc.
237 F. Supp. 2d 489, 491-92 (S.D.N.Y. 2002) (holding thetlzsite operator transacted
business in New York under the loagm statute when it made an interactive directory of
manufacturing and industrial companies availabléwebsite)Citigroup Inc. v. City Holding
Co, 97 F. Supp. 2d 549, 565-66 (S.D.N.Y. 2000) (holding that a website operator transacted
business in New York under the loagn statute when its website would permit a user to apply
for a loan);cf. Deutschéank Seg.Inc. v. Mont. Bd. of Invs7 N.Y.3d 65, 71 (2006) (holding
that “long-arm jurisdiction’arising fromthe in-state transaction of businesan lie “over
commercial actors and investors using electronic and telephonic meangtd femselvemto
New York”).

Finally, Defendants argue thaen if its New Yorkbased transactiom®uld support
personal jurisdiction under the long-arm statute for some purposes, the traded ke
advertising claims that Alibaba presfierelack the requisite “substantial relationship” with
those transactionKreutter, 71 N.Y.2d at 467. According to Defendants, this Coext&rcise
of personal jurisdiction based on ansiatetransaction involvingpefendantsinfringing conduct

can extad no further thatthe particulars of that specific transaction and can “in no way establish



personal jurisdiction with respect to other alleged acts of irdriment.” (Dkt. No. 130 at 2.)
But this argument “too narrowly construes the nexus requirerwhinth merely requires the
cause of action to ‘relate to’ [Defendants’] minimum contacts with the for@hlbév. Queen
Bee of Beverly Hills, LL(616 F.3d 158, 167 (2d Cir. 2010). Given Alibaba’s evidence that over
one thousand New York users had vidizefendants’ websitey mid-June 2018 (Dkt. No. 112
at 28:8-15), Alibaba has established a reasonable probability that the transacssuns laere
are not isolated instances, “but rather a part of a larger business plan” thagsrhel
purposefumarketing and sale of AlibabaCoin to, among others, New York consu@ieliss
616 F.3d at 167.

Ultimately, by adducing@vidence that a New York resident has purchased AlibabaCoin
throughDefendants’ websitéilibaba has demonstrated a reasongbtdabilitythat Defendants

have transacted business in New York within the meanihgaf York’slong-arm statuté.

2 Defendants object to the treatmenatifDefendants “as a collective whole,” arguing
that Alibabamust“identify the spedic way in which each individual Defendant acquired a
nexus with New York that is sufficiently robust and intentional to warrant acisgef
jurisdiction.” (Dkt. No. 30 at 16—-%%ee alsdkt. No. 30 at 10 At the preliminaryinjunction
stagethough, Alibaba need onljemonstrag a reasonable probability of personal jurisdiction.
Here, althougiDefendantpoint outthat thecorporate entitieaamed as defendardsenot
interchangeablékt. No. 351113-15), Alibaba has raised a reasonable prabathht these
commonly owned and managed entities, which are lumped together in Defendants’ own
marketing materials (Dkt. No-2 at 20—22; Dkt. No. 35 { 1), operate joirtth/facilitate the
cryptocurrency sales that make personal jurisdiction appregreae. As for the corporate
officers who are named as defendants, a corporation’s jurisdiction-confénrsigte activities
may be imputed to its officers where the officers “exercise[] some contrei’tbose activities.
Chloé 616 F.3d at 168 (quotir§reutter, 71 N.Y.2d at 467). Alibaba has named as defendants
the individual officers whom Defendants’ own website described as Alibaba Found&tivefs
Executive and Chief Technical Officers at the time the suit wasifilégril 2018. (Dkt. No. 1
116—7; Dkt. No. 1-1.)There is at leasd reasonable probability that thdsgh-level officers
exercisedsome degree afontrolover Defendants’ sales activitiasthe time of the March 2018
transactions thagupport personalrisdiction(Dkt. No. 120 { 5), even if Defendants maintain
that one of the officers is no longer involved with AlibabaCoin (Dkt. No. 35  11).



2. Due Proces<lause

In addition to complying with the state loagm statute, New York’s exercise of personal
jurisdiction over Defendants must comparth theU.S. Constitution’®ue Process Clause
order for this Court to assume jurisdiction over Defendants pursuant to Federaf Rivi
Procedurel(k). Alibabanever arguethatDefendants arsufficiently connected to New York to
besubject to generadll-purpose jurisdictionn the stateso ths Court mustetermine whether
New York could constitutionally exercisasespecific jurisdictionover Defendants in
connection with this actionDue process requires that a forum state’s exercise of specific
jurisdiction over a defendant mukse limited to controversies arisimgit of or related tthat
defendant’'dorum-state activitiesChlog 616 F.3d at 166, and that those activities refleet
defendant’s purposeful availment of “the priviledeeonducting activitiesWwithin the stateid.
at 171 (quotindBurger King Corp. v. Rudzewic471 U.S. 462, 475 (1985)). Moreover, the
exercise of jurisdiction must be reasonabeler the circumstanceSeed. at 172—-73.

In holding that the exercisé personal jurisdiction over Defendants here complies with
New York’s longarm statute, the Court has already explainedAhlaaba’s claimsbear a
relational nexus t®@efendants’ forurrstate activities anthatthose activities constitutee
purposeful transaction of business in New Yodvkhere those prerequisitesttee application of
New York’slong-arm statutare satisfied;the constitutional requirements of personal
jurisdiction are [likewisepatisfied.” D.H. Blair & Co. v. Gottdener, 462 F.3d 95, 105 (2d Cir.
2006) accord Energy Brands Inc. v. Spiritual Brands, Ji&Z1 F. Supp. 2d 458, 469 (S.D.N.Y.
2008);see alsaChloé 616 F.3d at 171hlding that asserting personal jurisdictiara
trademark casever a defendant that thdoffer[ed] bags for sale to New Yoronsumers on [a]
website and . . s[old]bags—including at least one counterfeit..bag—o New York

consumers” satisfied due process “for the same reasons that it satid@e[djork’s longarm



statute’); Alpha Int’l, Inc. v. T-Reproductions, Indo. 02 Civ. 9586, 2003 WL 21511957, at *5
(S.D.N.Y. July 1, 2003) (defendant that “maintain[ed] an interactive website froom &hleast
one New York resident purchased an accused product,” advertised in the Usiiésd &td
otherwisesold items to New York residents had “purposefully availed [itself] of the pyevite
conducting business in New York” for purposes of a trademark claim).

Defendants, however, argue thatexercise of personal jurisdiction here wouwdd &foul
of the Due Process Clause’s reasonableness requirement, given among othénahifgoaba
“is a Cayman Islands entity which conspicuously lacks any New York or UnigelsSt
presence.” (Dkt. No. 130 at 3.) Everaif exercise of personjlrisdiction that satisfieslew
York’s long-arm statute is napso factoreasonable under the Due Process Clause, the Court
neverthelessoncludesn the specific facts of this cag®t Alibaba has adequately
demonstrated probability thatan exercise of personal jurisdicti@reasonabléere

In assessing reasonableness,

[a] court must consider [1] the burden on the defendant, [2] the
interests of the forum State, and [3] the plaintiff's interest in
obtaining relief. It must also weigh in its determination [4] the
interstate judicial system’s interest in obtaining the most efficient

resolution of controversies; and [5] the shared interest of the several
States in furthering fundamental substantive social policies.

Chloé 616 F.3d at 173 (quotingsahi Metal Indus. Co. v. Superior Cout80 U.S. 102, 113
(1987)). Here, Defendants have presented no evidence demonstrating that, “in thisageder
and for [litigants] with obvious familiarity with internet communication,” subjectirgntho
“litigation in New York would present so great an inconvenience as to constdef@igation of
due process.'Savage Universal Corp. v. Grazier Constr., Jri¢o. 04 Civ. 1089, 2004 WL
1824102, at *11 (S.D.N.Y. Aug. 13, 2004urther,New York has aclearinterest in protecting

in-stateconsumers from “confusion resulting from the misappropriation of trademarksler tra
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dress,”Aerogroup Int’l, Inc. v. Marlboro Footworks, Ltd®56 F. Supp. 427, 437 (S.D.N.Y.
1996), and Alibabdikewise has ainteres in safeguarding its corporate reputation among
potential New York customers or investors. Finally, nothing suggests that aisexdrc
personal jurisdiction here would be inefficient or would trench on the prerogatives of othe
states. To be sure, @#fdants point out that Alibaba has initiagaahilar proceedings in the
United Arab Emiratexhallengng trademarkights Defendants have been grantethat
country. (Dkt. No. 123111-14 Dkt. No. 130 at 3.)But notwithstanding thest®reign
proceedings, there is nothing unreasonable about Alibaba’s tuoangourtin the United States
to protectits United Statesrademark, to enjoin Defendants from committing infringing aicts
the United Statesandotherwiseto seekrelief underUnited Stategand New York)aw.

In sum, Alibaba has demonstrated a reasonable probability Nexv York state court
couldlawfully exercise personal jurisdiction over Defendantsonnection with this suit and
that, as a consequence, Federal Rtl€ivil Procedure 4(k) authorizes this Court to do the same.

B. Likelihood of Success on the Merits

Becausesuccess on any of the seven causes of action asserted in the complaint would
entitle Alibaba to the injunctive relief it seelkdjbaba need only demonstrateatht is likely to
prevail on at least one of therBee Am. Rivers v. U.S. Army Corps of Es)@71 F. Supp. 2d
230, 250 (D.D.C. 2003). The Court therefore limits its analysis to Alibaba’s first chastion,
trademark infringement in violation dfe Lanham Act, 15 U.S.C. 88 10Bf.seq.

Under the Lanham Achlibabais entitled to relief if it showthat Defendants have
“use[d] in commercewithout consent,” any of its “registered mark[s] in connection with the
sale, offering for sale, distribution, or advertising of any goods,’ in a waysthkely to cause
confusion.” Time, Inc. v. Petersen Publ'g G473 F.3d 113, 117 (2d Cir. 1999) (quoting 15

U.S.C. 81114(1)(a)).Here, Alibaba has demonstratednong other thingshat it holds a

11



registered trademarkrotectingits exclusive usef the term “Alibaba” in connection with
“computer software for use in exchanging information via global computer riestand online
from a computer database and the internet.” (Dkt. No. 1-4.) And there is ample eudénce t
Defendants have used “Alibaba” in connection with their online commercial vemwaegay
that is likely to cause confusion. Inded#tg recorccontains evidence that consumer confusion
is actually occurringwith online articles expressingcertaintyas to whether “this new
AlibabaCoin [is] made by” Alibaba (Dkt. No. 1-39 atdr)even mistakenly attributing
AlibabaCoin to “tle global retailer and wholesaler Alibaba” (Dkt. N4l at 1).

Defendants nowhere contest the validity of Alibaba’s tradespaider do they deny that
they have used Alibaba’s marksan area of commerce that would ordinarily fall within
Alibaba’s legallyprotected turf. Instead, they argue that Alibaba has abandsrietiemark
protectionin the commercial area in whicheyoperate because Alibabas “repeatedly stated
that it is not interested in moving into the cryptocurrency space.” (Dkt. No. 1 1 SN®@K20
at 12-13.) But Defendants point to no authority supporting the propositioa tretdemark
holder thaihas madeonsistentise of its protected mark a givencommercial cotext, as
Alibaba has done in the internsgrvices contexhassomehow acquiesced in infringing uses of
that mark in all other commercial contexts, no matter hearlythose other contexterge on
the trademarholder’'s own sphere of operations. Accepting this view of abandonment would
render American trademal&w largely ineffectual

Finally, Defendants quibble with the adequacy of Alibaba’s evidentiary sholang t
consumer confusion is occurring. (Dkt. No. 30 at 10-12.) But “courts have not found evidence
of actual confusion necessary to show a likelihood of confusiBegister.com, Inc. v. Domain

Registry of Am., IncNo. 02 Civ. 6915, 2002 WL 31894625, at *11 (S.D.N.Y. Dec. 27, 2002).
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Defendantdhave caslittle doubt onAlibaba’sevidence thaflibabaCoin’s promotional material
has explicitlyequivocated on the cryptocurrency’s relationship to Alibaba (Dkt. No. 1-35 at 3),
employed imagery related to Alibaba (Dkt. Nos. 1-36, 1-338)1-anddisclosed Defendants’
plans to expand into e-commerce, Alibaba’s “core business.” (Dkt. No. 1 § 51; Dkt. No. 1-42 at
2.) Alibaba’s further demonstratiothat Defendantdikely misleadingmarketing tactics have
had the predictable effeaf generating actualonsumer confusion, then,nserelyicing on the
cake And although Defendants point tdarch 2018oress releas@a which they disclainany
relationship between AlibabaCoin and Alibabzat releaséself acknowledges that Defendants
have “received many inquiries regarding the relationship between Alibaba&iwrAlibaba.
(Dkt. No. 29-3 at 1.) Aingledisclaimer buried at the bottom afsingle press release is likely
insufficient to cure any future confusion that might result from Defendants’ continaexf us
Alibaba’s protected marks in connection with the marketing and sale of AlibabaCoi

Alibaba has therefore adequately demonstratedttisaiikely to succeed on the merits of
its Lanham Actinfringement claim. Because Defendants newallengeAlibaba’s showing
that itis likely to suffer irreparable harm in the absence of an injundtiai the balance of
hardships tips in Alibaba’s favor, or that an injuncii®onsistent witlthe public interesthe

Court concludes thatlibaba has shown that it is entitled to preliminary injunctive rélief

3 In connection with their personal-jurisdiction argument, Defendants brigflyeahat
Alibaba would not suffer ongoing harm in the United States absent an injunction because
Defendants have purportedly taken steps to prevent United States citizesid@nts from
purchasing AlibabaCoin. (Dkt. No. 130 at 3.) To the extent that this argument is intended to
challenge the ade@cy of Alibaba’s showing of irreparable harm, it is unconvincing.
Defendants have never seriously disputed Alibaba’s persuasive demonstratioeféimaants’
continued use of Alibaba’s trademarks in connection with the promotion of AlibabaCoin would
put Alibaba at “risk of losing control of the public’s perception of its business.” (Dkt. Nat. 17
16.) Indeed, this Court has already expressed its belief “that there e alskpharm if there is
likelihood of success on the merits.” (Dkt. No. 66 at 59:24-25.) After all, eydibabaCoin
is not sold to United States consumers—a proposition that in any event contradicesdmg

13



V. Conclusion

For the foregoing reasomalibaba’srenewed application for a preliminary injunctiisn
GRANTED, and its motion to compel discovery is DENIED as moot.

Accordingly, this Courhereby(1) enjoins Defendants from using the ALIBABA Marks,
as Alibaba has defad that term in its application for a preliminary injunction, alone or in
combination with any words, terms, designations, marks, or des@msrell as any mark,
image, or depiction that is confusingly similar to or likely to impair the distinctigeoithe
ALIBABA Marks—anywhere in the United States, including in connection with the provision of
products or services to internet users located in the United States, and enjoinsudefend
employees, owners, agents, officers, directors, attorneys, reatesss)taffiliates, subsidiaries,
successors, and assigns—and all those in active concert or participatidmewitbrthaving
knowledge of the causes of action—from enabling or assisting Defendants in suchdises, a
(2) enjoins Defendants from making faler misleading statements concerning the ALIBABA
Marks in the sale, advertising, or promotion of Defendants’ goods and services totesy pa
located in the United States, alone or in combination with any words, terms, designaiarks,
or designs, awell as any mark, image, or depiction that is confusingly similar or likely to impair
the ALIBABA Marks, and enjoins Defendants’ employees, owners, agentersifdirectors,
attorneys, representatives, affiliates, subsidiaries, successorssgms-aand all those in active
concert or participation with them or havingokviedge of the causes of actiefrom making or

assisting Defendants in making such statements.

record—those consumers’ exposure to online advertising likely to create brand confusion could
affect their willingness$o purchase from or invest Wibaba the party that claims injurySee
Hasbro, Inc. v. Lanard Toys, LtB58 F.2d 70, 73 (2d Cir. 1988) (“In a Lanham Act case a
showing of likelihood of [brand] confusion establishes both a likelihood of success oetite

and irreparable harm.”).
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The Clerk of Court is directed to close the motion at Docket Number 121.
SO ORDERED.

Dated: October 22, 2018

New York, New York /WM

V J. PAUL OETKEN
United States District Judge
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