Santi v. Hot In Here, Inc. et al Doc. 46

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CHRISTINA SANT],

Plaintiff, OPINION AND ORDER

-against 18 Civ. 0302€ER)

HOT IN HERE, INC., VLAD LYUBOVNY,
in his individual and professional capacitjesd
LATAYA EDWARDS, in her individual and
professional capacities

Defendants.

Ramos, D.J.:

Christina Santi, a Black woman, brintés action againdter former employer, a media
company name#fot in Here, Inc(“VladTV”), and two ofits executivesVlad Lyubovnyand
Lataya Edwardsalleging various federal and state employment law violations. Santi moves for
leave to file a third amended complaint. For the reasons set forth b&&wis notion is
GRANTED.
l. Background

Hot in Here, Ing.owns VladTV.com, a hip-hop and poputaliture website.Doc. 39, 5.
Lyubovny,VladTV’s Chief Executive Officerand Edwards, its Director of Human Resources,
are married Id. at 4. VladTV employed Sanfrom October 2011 until February 201RI. at 2-
3. Throughout this period, Santi worked approximately 50 hours a ieekt 5. Shalleges
that shedid not receive payment farbrieftrainingperiod at the beginning of her employment,
but that her py gradually increased from $150 per week in November 2011 to $750 per week in
June 2015.d. In July 2015, she became a salaried employee, and her salary rose from $60,000

per year in July 2015 to $63,000 per year in March 20d.7at 5-6. With a few exceptions, she
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claims that shedid not receive overtime compensatidd. at 5. Santi alleges thathe was
constructively discharged on February 21, 20tB.at 15.

From 2011 to 2015, Santi, under the direction of a supervisor, perfoesearch,
generated content and distribueedewsletter for VladTVId. at 5. From 2015 until her
termination, Santi, pursuant to Lyubovny’s instructions, shared VladTV’s contentferedif
social media platformsld. at 6.

Santi alleges thatutting her employmenbDefendants madecially and sexually
inappropriate comments to her. For example, on one occasion, Lyubovny asked Santi whether
she found an office chair uncomfortable and, e®@nti told himthat the chair did not fit
someone of her siz heallegedly responded by saying, “You should get ass shots, or whatever it
is women are puttopinto their behinds these daydd. at 7. In another instance, Lyubovigid
Santi,“As a woman, your only purpose in life is to have childrelal.”at 13. Santi does not
provide any context for this second comment. Additionally, Lyobovny purportedlyetirect
Santi to post stereotypical representations of Black people on VladTV on numerougns;cas
despite the fact that the content made her uncomfertédh at 8. When Santi complained to
Edwards, she said, “the content on the website was not ‘for’ her, so she should not be offended
by it.” Id. at 8. Lyubovny made similar comments.

Santi also alleges thBefendants treatduker differently than anale colleaguéy giving
the male colleagueredit forSanti’'swork andby overlookinghis shortcomings, such as his
tardiness and hiefusal to complete assigned taskhile at the same timeprimandingSanti
for not answeringnessgesover the weekendid. at 7-8.

When Santi confronted Lyubovny abdbese comments and treatmérétold her,

“racism isn’t as bad anymore,” “interracial marriage is legal,” “Black peoplétalanes



anymore,’andthe allegedly favored colleagtis a man, so the commuaation will always be
different.” Id.

In another allegation, Santi claims tishe was subjected to sexually inappropriate
conduct by a man associated with a musician being interviewed by Vladflitiat Defendants
failed to corect it. Specifically, in November 2017, Lyubovny interviewerhpper for the
websiteanda member of theapper’'sentourag@ouched Santi's stomach and breast
inappropriately and made sexual comments to another female empldyaell. Santi
complaned about the man’s conduct to Lyubovny and he berateddcheat 12. Santi filed a
formal complaint and Lyubovny accused her of “talking back” and told her that she would be “in
for a rude awakening” when Edwards spoke with her about the compkhitt 12. In response
to Santi’'s complaint, Edwards told her not to “take it personally” and to “dealtwithdi at
12-13. Santi alleges that becausdwardswas Lyubovny’'swife, she sought to suppress—not
legitimately address-complaints.ld. at 14.

Meanwhile, @ August 10, 2017, Santi told Lyubovny and Edwdhdd she was
pregnant.ld. at 9. According to Santi, the hostile work environment to which she had been
subjected only worsened. For example, while she was experiencing mackimggs in the
weeks after her announcement, Lyubowagused her of “coming to work sick as a means to
receive a pagheck without working” andrderedherto work from home. Edwards told Santi
that Defendants would reduce her hours and require her to work from home until her morning
sickness subsidedd. at 9. On another occasion, he required heptoe towork during a
snowstorm, despite her feairfalling and injuring her unborn childd. at9-10. When Santi
protested, Edwardsccuseder of being “unprofessional.ld. at11. According to Santi, they

treated sick, nopregnant employedsetter 1d.



On February 12, 2018, Santi asked Edwards if she could work from home for the
remainder of her pregnancy because her hours &icd tdmperature nige her dizzy, nauseous,
and vulnerable tbypertensin and cardiomyopathyld. at 14. Defendants denied her request
and, on February 21, 201&)nstructively discharged held. at 14-15.

Santi has filed three complaintsthis case:Theinitial complaint filed on April 5, 2018,
alleged violations undehe Fair Labor Standards Act (IISA”), New York Labor Law
(“NYLL") , Family and Medical Leave A¢tFMLA”), New York State Human Rights Law
(“NYSHRL"), New York City Human Rights Law (“NYCHRI), and42 U.S.C8§ 1981
(“Section 1987 for overtime wageviolations, gendediscriminationrace discrimination,
pregnancy discriminatiomnd retaliion. Doc. 1, 15-26. On April 23, 2018, she filed a first
amended complaint as of right and dropped her FMLA claim. Doc. 17, 15+2Be€&mber
11, 2018, she filed a second amended complaint, with Defendants’ consent, andithel§ed
claims,42 U.S.C. 88 2000e-2, 2000e-3, americans with Disabilities Act @DA”) claims for
racediscrimination, gender discrimination, pregnancy discrimination, and retaliafion. 32,
19-21! Other than adding information about receiving a Notice of Right to Sue from the Equal
Employment Opportunity Commission, the factual allegatameshe sae in all three
complaints. Doc. 37-1, 4.

On May 8, 2018, Defendants answered Santi’s first amended complaint and brought

counterclaims.Doc. 22. Specifically, they allege that Santi made a negligent misrepresentation

1 The Second Amended Complaint asserts sixteen causes of actioailu(&)tb pay overtime in violation of FLSA,;
(2) failure to pay overtime in violation of NYLL,; (3) race discrirmtina in violation of Section 1981; (4) retaliation
in violation of Section 1981; (5) race discrimination in violation of Title; {8l gender discrimination in violation
of Title VII; (7) retaliation in violation of Title VII; (8) denial of reasonable atenodations in violation of the
ADA; (9) denial of reasonable accommadas in violation of NYSHRL; (10) race discrimination in violation of
NYSHRL; (11) gender discrimination in violation of NYSHRL,; (12) retaliatiowiolation of NYSHRL; (13)

denial of reasonable accommodations in violation of NYCHRL; (14) racerdisaion in violation of NYCHRL;
(15) gender discrimination in violation of NYCHRL; and (16) retaliation idation of NYCHRL.
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and breached her fiduciary duty to the compaygubmittinga job application téthe company
under an alias;Timothy Roberts,”and therby hiring herself under this naméd. at 35-36. In
addition,they allege thaSanti breached heontract withthe companynd misappropriateits
property by usingts grammar correction servic&rammarlyoutside of her employmentd. at
36-37.

In the instant motion, Santi seeks to &léhird amended complaiimt order toaddfive
additional claims:two claims under FLSA and NYLL for retaliation based onfilivey of
counterclaimdby Defendantsand three additional claims under NYLL for not providangay
notice, for not furnishingay statementsndfor na paying a minimum wage
. Discussion

Pursuant to Federal Rule of Civil Procedure 15(a)(parey may amend its pleading as a
matter ofcourse 21 days after serving it, 21 days after service of a responsive pleadihg
days after service of a motion under Rule 12(b), (e), or (f), whichever is eélitiexl| other
cases, a party may amend its plegddnly with the opposing pars/written consent or the
court’s leave” but|[tlhe court should freely give leave when justice so requiréed. R. Civ. P.
15(a)(2) As a general rule, leave to amend a complaint should bg fyssatted. Jin v. Metro.

Life Ins. Co.310 F.3d 84, 101 (2d Cir. 2002). District courts have broad discretion in deciding
whether to grant leave to amei, and “it is rare that such leave should be deniRd;tiuti v.
N.Y.C. Transit Auth941 F.2d 119, 123 (2d Cir. 1991). However, where the amendment would
be futile or would result in undue prejudice to the opposing party, denying leave to amend is

proper. Id. “An amendment to a pleading is futifehe proposed claim could not withstand a



motion todismisspursuant to Fed.R.Civ.P. 12(b)(6).ucente v. IBM310 F.3d 243, 258 (2d
Cir. 2002). The Court grants Santi’'s motion to amenatiball five additional claim$.
A. FLSA and NYLL Retaliation

Santi claims that Defendants retaliated agdiesby filing counterclaimslittle over a
month after she filed FLSA and NYLL claims agaittem TheFLSA forbids “any person”
from “discharg[ing] or in any other manner discriminat[ing] against anyl@yee because such
employee haBled anycomplaint or instituted or caused to be instituted any proceeding under or
related to this chapr. ...” 29 U.S.C. 815(a)(3) “FLSA retaliationclaims are subject to the
threestep burdershfting framework established dyicDonnell Douglas Corp. \Green, 411
U.S. 792 (1973)."Mullins v. City of New York626 F.3d 47, 53 (2d Cir. 2010). Under this
framework,"[t] he plaintiff has the initial burden to presemnirana faciecase of discrimination;”
“[t] hen, the defendant has a burden of produdt@mticulate some legitimate,
nondiscriminatory reasdior the adverse action;” ariff] inally, the plaintiff has the burden of
persuasion to prove by a preponderance of the evidence that the improper reason was the tr
reasori. Brock v. Casey TrucRales, Inc.839 F.2d 872, 876 (2d Cir. 1988) (citations and
guotation marks omitted);[A] plaintiff is not required to plead primafacie case under
McDonnell Douglasat least as the test was originallyrfaulated, to defeat a motion dismiss’.
Vega v. Hempstead Union Free Sch. DB®1 F.3d 72, 84 (2d Cir. 2015). However, if a

plaintiff “alleges facts that would be sufficient to establish the other elements of

2 Defendants concede that Santi’s proposed NYLL claim for failure to paiynann wage is not futile. Doc. 34, 6
n.1. They dphoweverargue that Santi'§ 652claim may not, as a matter of law, impose liability for violations
before 2012 because NYLL&x-yearstatute of limitations would bar thenseeN.Y. Lab. Law § 663
(“Notwithstanding any other provision of law, an aectio recover upon a liability imposed by this article must be
commenced within six year3.”Because Santi alleges violations within the limitations period, the Coaoft
resolve this issue.



aprimafaciecase of retaliation, her allegations [are] more than sufficientttestaind [a] motion
to dismiss.” Littlejohn v. City of New York795 F.3d 297, 320 (2d Cir. 2015).

To make a prima facie case of retaliation unilerFLSA, Santi must showZ)
participation in protected activity known to the defendant, like the fdirg FLSA lawsuit; (2)
an employment action disadvantaging the plaintiff; and (3) a causal connecti@eh¢he
protected activity and the adverse employment ac¢tidfullins, 626 F.3cat53. “An
employment action disadvantages an employee if itmwiglht have dissuaded a reasonable
worker from making or supporting [similar] charge[s]d. (internal quotation marks and
citation omitted).Like FLSA antiretaliation claims, “[rgtaliation claims brought
under . . NYLL are generally governed by tsameMcDonnell Douglasurdenshifting
framework as discrimination claimisDelLuca v. Sirius XM Radio, IndNo. 12 Civ. 8239 CM,
2017 WL 3671038, at *23 (S.D.N.Y. Aug. 7, 201 Bee also Kassman v. KPMG LLI25 F.
Supp. 2d 453, 472 (S.D.N.Y. 201@pdying the same standard for angitaliation claims
brought under FLSA and NYLEAzeez v. Ramaialo. 14 Civ. 5623 PAE, 2015 WL 1637871,
at *8 (S.D.N.Y. Apr. 9, 2015) (describing FLSA’s anti-retaliation provision and NY bBb%-
retaliation provision a&losely analogous”)

Santi engaged in protected activity by filing her complaMtllins, 626 F.3dat53
(describing the filing of a FLSA complaint as an example of protected activibg.Court finds
that Santi’s allegationslsosatigy the second prong of the te#ts a preliminary matterni
Robinson v. Shell Oil Cothe Supreme Coufh[e]ld that former employees are included within
Title VII's protections. 519 U.S. 337, 346 (1997Yhus, for example, iRantchenko v. C. B.
Dolge Co, the Second Circuit held that denying a former employee aepgsisyment reference

letter could harm her future employment prospects and, thus, could amount tooptahaer



Title VII. 581 F.2d 1052, 1055 (2d Cir. 1974®Er curiam) (reversing a district court’s grant of
summary judgment on this issue).

Theforegoing authorities have been applied by district courts in circumstsinaiée to
this case.Jian Zhong Li v. Oliver King Enterprises, Indo. 14CV-9293 VEC, 2015 WL
4643145, at *3 (S.D.N.Y. Aug. 4, 2015)[] istrict courts in this Circuit have appliclaet
Supreme Court’s reasoningiRobinsorto FLSA retaliation claims, finding that in some
circumstances plaintiffs can bring retaliation claims against former emgpltprgrost-
employment conduct.{listing cases)

Fei v. WestLB AGs patrticularly instructive No. 07 Civ. 8785 (FM), 2008 WL 594768,
at *1 (S.D.N.Y. Mar. 5, 2008)There, the plaintifsued his former employéor FLSA
violations and then, in a counterclaim, tbemer employer alleged that the plaintifid
misappropriated highly confidential personnel informatith. The plaintiff moved for leave to
amend his complaint to bring a retaliation cldiased orthese counterclaimdd. The court
allowed the plaintiff to add the retaliation clgifmding that {c]Jounterclaims may not as a
matter of law fail to qualify as retaliatdrand further holding thaff] awsuits n response to a
former employees attempt to vindicate his rights can constitute retalidtidd. at *3. See also
Yankelevitz v. Cornell UniviNo. 95 Gv. 4593 (PKL), 1996 WL 447749, at *4 (S.D.N.Y. Aug.
7, 1996) (holding, in the motion to strike context, that “the Court is unwilling to adopt a rule
stating that compulsory counterclaims, or any other legal cause of action, cannogtes f

law, constitute retaliation in violation of the employment discrimination laws.

3 While RobinsorandPantchenkare Title VII cases, suatases often guide the Second Circuit’s decisions in
FLSA casesincluding the interpretation of the amnéitaliation provision in the FLSA. For example, the Circuit
looked to Title VII ininstructing district courts to follow thélcDonnell Dougladurdenshifting framework in
FLSA retaliation casesMullins, 626 F.3d at 53 In addition, itreferenced the FLSA iRantchenkadn holding that
the denial of a postmployment reference letter could amount to retaliation under Title58l1. F.2d at 105
Indeed, the standard for the very prong at issue here derives from alT¢is®,Burlington N. & Santa Fe Ry. Co.
v. White,548 U.S. 53, 68 (2006Mullins, 626 F.3d at 53.
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As the Supreme Court observed in a slightly differentexdnthen interpreting the
National Labor Relations Ast prohibition onunfair labor practices’A lawsuit no doubt may be
used by an employer as a powerful insteimt of coercion or retaliation” becaud®y/“suing an
employee who files charges ., anemployer can place its employees on notice that anyone who
engages in such conduct is subjecting himself to the possibility of a burdenswui’land
because “[®gardless ohow unmeritorious the employsrsuit is, the employee will most likely
have b retain counsel and incur substantial legal expenses to defend agaiBgt ddhnson’s
Restaurants, Inc. v. NLRB61 U.S. 731, 740-41 (1983).

In their counterclaims, Defendaraliegethat Santi lied to them and stole their property.
She allegediat thiscaused her significanpresumably reputationdlarm. Doc. 31-1, 21
(FLSA), 26 (NYLL). These allegationandthe possible financial burdetmey will imposemight
well dissuade another worker from bringisignilar claims against Defendantés a result, the
Court finds that Defendants’ counterclaims disadvantage &adhtsatisf the second prong of
the prima facie test.

Santi’'sproposedhird amended complaint also satisfies the third prong of the prima facie
test. “[A] causal connection between adverse action and a plaintgffprotected activity may
be established through evidence of retaliatory animus directed agalasitidf by the
defendant, or by showing that the protected activity was closely followedenbly the adverse
action.” Mullins, 626 F.3dat53 (internal quotation marks and citations omitted). In itle T
VIl context, the Second Circuit “has not drawn a bright line to define the omiés bheyond
which a temporal relationship igo attenuated to establislt@usal relationship between the
exercise of a federal constitutional right and an allegedly retaliatory dct@gwrmanBakos v.

Cornell Co-op Extension of Schenectady (%2 F.3d 545, 554 (2d Cir. 2001 Grant v.



Bethlehem Steel Corpt held tha aneightmonth gap betweean EEOC complaint and
retaliatory actiorsuggested a causal relationship. 622 F.2d 43, 45-46 (2d Cir.1980).

In Richardson v. New York Stddep’t of Corr. Serv.jt found that abusive acts within one
month of receipt ofleposition notices may be retaliation for initiation of $aw more than one
year earlier.180 F.3d 426, 446-47 (2d Cir.1999). AndQuinn v. Green Tree Credit Corfit,
concluded thaa terminationless than two months after plaintiff filed a sexnatassment
complaint with management and ten days after fiéiegmplaint with state human rights office
providedprima facieevidence of a causal connection between pteteactivity and retaliation.
159 F.3d 759, 769 (2d Cir.1998).

In the instant cse,Santi filed heoriginal complaint on April 5, 2018, and Defendants
filed their counterclaimsn May 8, 2018. The temporal proximity between these two events
establishea causal connectiaat the prima facie stager FLSA and NYLL retaliationclaims.
Because Santi'sroposedcomplaint satisfies the three prongs of the prima facie test, the Court
finds that it would survive a motion to dismiss and therefore grants Santi's remaédst her
FLSA and NYLL retaliation clains.

Defendants argue thgb]eing compulsory, the counterclaims cannot serve ab#sis
for a retaliation clairhand that the counterclaimare not without merit or ‘totally baseless
and, thus, the retaliation claims are futil®oc. 34, 9, 11.In cases with different procedural
postures, courts within this District have adopted the principle underlying this emguamely
thatcompulsory and meritoriouunterclaimglo not qualify asetaliation In Eng-Hatcher v.
Sprint Nextel Corpa district court grantedmployers’ motion to amend its answer and add
counterclaim$ecause¢he record before the Couridchot establish that the counterclairhs t

defendants sougld assertvere ‘totally baseless No. 07 Civ. 7350 KNF, 2008 WL 4865194,
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at *1 (S.D.N.Y. Oct. 31, 2008)Similarly, in Schanfield v. Sojitz Corp. of Amerj@nother court
within this District partiallygranted an employarmotion for summary judgmeioin an
employee’s retaliation claifmecausél can see nothing in Title VII or any othantk
discrimination statute that should prevent an employer from bringing a legitimiateagjainst a
current or former employee simply because that employee has complained/bhbtite
employee believes to be discriminatory behavid@63 F. Supp. 2d 305, 342 (S.D.N.Y. 2009)
(also noting, “I can conceive of cases in which being sued would qualify as an adverse
employment action”). Similarly, iRosas v. Balter Sales Co. Inanother court within this
District granted an employer’s motion for summprygment becausdtthe filing of
counterclaims is only actionable as retaliation where the emlaims are without any merit.”
No. 12 Civ. 6557 VSB, 2015 WL 12915807, at *1 (S.D.N.Y. Mar. 30, 20Ihese casa$o not
applyto this situation wher8anti seekfeaveto amenchercomplaint and, in any event, do not
stand for the proposition that compulsory counterclaims cannot, as a matter of ldiyteons
retaliation A counterclaimlike many adverse actions, mayroeritoriousor not, but that
determination cannot be made at the pleading stage without the benefit of disévébig.
point, itsufficesto say thathe filing of counerclaims even if compulsorynay constitute
retaliatory actiorf
B. Pay Notice and Pay Statement

Santi allegeshat Defendants failed to provide her with accurate pay notices and pay
statements. Doc. 33-1, 24 —25. NYLL requires employers to provide “at the time of &iring,
notice containing the following information: the rate or rates of pay and bassfther.

allowances, if any, claimed as part of the minimum wage, [and] the regularydgsignated

4 Because the Court finds that even compulsory counterclaimsjuadify asadverse employment actigrit need
not resolve the parties’ dispute about whether the counterclaims are dempulgermissive.
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by the employer.” NYLL § 195(1)(a). It further mandates, “For all em@syeho are not
exempt from overtime compensation as established in the commissioner’'s minimunraeage o
or otherwise provided by New York state law or regulation, the notice mustretatgular

hourly rate and overtime rate of payid. NYLL also provides that “every employer

shall. . .furnish each employee with a statementhwevery payment of wagesNYLL §

195(3). Santi alleges that she has not received either a pay notice or a pagnstao. 33-2,
7-8.

Defendants challenge these amendmentwo ways. First, they argue that Santi could
have asserted theskaims in her original complaint and that, “the undue delay in bringing these
claims warrants the denial of the relief sought.” Doc. 34,“Mere delay, however, absent a
showing of bad faith or undue prejudice, does not provide a basis for a district court tbedeny
right to amend.”Block v. First Blood Asso¢€88 F.2d 344 (2d Cir. 1993) (internal quotation
marks and citation omitted)Defendants have not argued that Santi acted in bad faith or caused
Defendants undue prejudice. As a result, the Court denies this challenge.

SecondPDefendantasserthat Santi’'s complaint lacks “any allegation that Santi was not
timely paid her wages” and argue thfjHe absence of this allegation provides for an
affirmative defense under New York’s Labor Law and renders Plaintiige notice claims
futile.” Doc. 34, 13. For this argument, they rely on N.Y. Lab. Law § 198. SHudibn
provides, Th any action . . to recover damages for violation of [the pay notice and pay
statementequirements], it shall be an affirmative defense that (i) the employercoagsete
and timelypayment of all wages due pursuant to this artici.Y. Lab. Law 8§ 198 (1-b)

(applying defense tpay notice claimNYLL § 195(1)) (emphasis addegid. at (1-d) (applying

defense to pay statement cla@niNYLL § 195(3) (emphasis addedAs indicated by the

12



emphasized language, this defense only applies when a complaint fails to allege timely and
complete payment. Santi claims that Defendants did not pay her minimum wage or overtime,
i.e., complete payment. As a result, this defense fails. Santi may amend her complaint to add
these allegations.
III.  Conclusion

For the reasons stated above, Plaintiff’s motion for leave to file her proposed third
amended complaint is GRANTED. The Clerk of the Court is respectfully directed to terminate
the motion, Doc. 31.
It is SO ORDERED.

Dated:  January 22, 2019

New York, New York ‘%ﬁ\ [ 2

Edgardo Ranhos, U.S.D.J.
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