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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNITED SPECIALTY INSURANCE
COMPANY,
OPINION AND ORDER

Plaintiff,
18 Civ. 308ER)
—against-

LUX MAINTENANCE & REN. CORP.,
CORNELL UNIVERSITY,ROCKEFELLER
UNIVERSITY, THE SOCIETY OF THE NEW
YORK HOSPITAL, MEMORIAL HOSPITAL
FOR CANCER AND ALLIED DISEASES, and
MANHATTAN EYE EAR & THROAT
HOSPITAL,

Defendants

Ramos, D.J.:

The United Specialty Insurance Company (“USIC”), brings an action for demigr
relief against.ux Maintenance & Ren. Corg:L{ux”), Cornell University Rockefeller
University, The Society aheNew York HospitalMemorial Hospital for Cancer amllied
Diseases, Manhattan Eye Ear & Throat Hospital (the “Hospital Defenda8ysérifically,
USIC, Lux’s commercial general liability insureseeks a declaration that it has no duty to
defend or indemnify either the Hospital Defendants in two unaherfyersonal injuryNew York
state actionsor Lux in a thirdparty action filedn one of those lawsuitBefore the Court are
crossmotions for summary judgment bySIC and the Hospital Defendants. In addition, the
Hospital Defendants sedheir legal @penses For the reasons set forth beldiwe Hospital
Defendants’ motion for summary judgment, includihgit request for attorneys’ fees,

GRANTED and USIC’s motion for summary judgment is DENIED.
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BACKGROUND'?!

The Hospital Defendants, together with nonparty New York Society for thef Betree
Ruptured/Crippled (the “nonparty owner8ach holds a part of the legal titleatgroperty at
New York City known as the Sutton Terrace (“the Property”). Defs. Stmt.  1C R&p.

11. A notarized and signed document named'8teff House Agreement,” enter@ato by the
Hospital Defendants and the nonparty owstates that “[T]he institutions, as tenants in
common of said premises...shall be collectively known as Sutton House Assoéifets”
Stmt. § 12; USIC Resp. 1 12h& Hospital Defendants haa#egedly been doing business
interchangeably as “Sutton House Associatesl “Sutton Terrace Associates,” Defs. Stmt.
13, of whichUSIC claims that ithas no direct knowledge, USIC Resp. T 13.

On June 2, 2014, Brend Renovation Coprénd) entered intcan agreement (the
“Contractor Agreement”) with Sutton House Associated to perform balcony aadkefagpairs at
the Property. USIC Stmt. 2. The Contraétgreement requireBrendto “indemnify, defend
and hold harmlesthe Owner, Owner’s tenant®wner’'s managing agent... and their respective
affiliates, principalspartners, members, shareholders, officers, directors, agents, employees,
servantssuccessors and assigarssing out of the Qatractor’'s work.® Defs. Stmt. 1 6. On the
face of the Contractor Agreement, the Ownedéntified as'Sutton House Associated.”

Declaration of Gabriel T. Montemuro in Supp. of Mot. for Summ. J. (“Montemuro Decl.”), Doc

I The following facts are drawn from USIC'’s Rule 56.1 Statement gbbimoverted Material Facts (“USIC Stufi}.
Doc. 47, the Hospital Defendants’ Statement of Material Fabisfs. Stmt.”), Doc. 53, the Hospital Defendants’
response to USIC’s Rule 56.1a8ment (Defs. Resy), Doc. 53, USICS response to the Hodpefs. Stmt (“USIC
Resp”), Doc. 57, and the parties’ supporting submissions. Any citation to theg&tle 56.1 Statements
incorporates by reference the documents cited therein.

2The Staff House Agreemeexkplicitly states that the Hospital Defendants and the nonparty owrebsheferred
to as the institutionkereinaftein the AgreementSeeAffirmation of Michael L. Stonberg in Supp. of Mdar
Summ. J.Doc. 52 Ex. 6 at 3.

3 USIC disputes the exact location of this provision, but acknowledges thatpiait af the OwneContractor
Agreement. USIQRespy 6.



46 Ex.E at 1. On September 30, 2015, Brend entered irBalacontractor agreement (the
“Subcontractor Agreement”) witbux to perform work at the Property. USIC Stmt. | 3; Defs.
Resp. 3. The Subcontractor Agreement requites to “procure and maintain...such
insurane as will protecBrend all entitiesBrendis required to indemnify and hold harmless, the
Owner...for claims arising out of or resulting frdax’s work.” Defs. Stmt. 1 9; USIC Resp.
9. On the face of the Subcontractor Agreement, the Owidgrniified as “Sutton Terrace
Associates, Inc.” Declaration of John Kolb (“Kolb Decl.”), Doc. 45 Ex. B at 1.

USIC issued a commercial general liability insurance policy (the “Polioy’ux that
was effective from August 14, 2015 to August 14, 2016, which enasseg the applicable dates
of loss for the two underlying action®JSIC Stmt. § 1, 4-5; Defs. Resp. {1 1, 4-5. The Policy
provides coverage for sums that the insured becomes legally obligated to gasebeicbodly
injury or property damageaused by an occurrence that takes place in the coveraitary.
USIC Resp. 1 16. (Internal quotation marks omitted). The Policy also provides andighiduty
to defend the insured by USIC, against any suit seakiagreddamagesld. (Internalquotation
marks omitted). The Policy excludes coverage for injuries to employeesdmpisfrom the
exclusion and provides coverage liability eitherassumed by the insured under an “insured
contract,” or “assumed in a contract or agreement ttaat issured contract.” Defs. Stmt. 1 17-
18; USIC Resp. 11 17-18. The Policy defines an “insured contract” to be “that paytathan
contract or agreement pertaining to your business...under whichsgama the tort liability of
anothe party to pay fo‘bodily injury ...to a third person, provided the ‘bodily injury’ is caused,
in whole or in part, by you or those acting on your behdt.”f 19. The Subcontractor

Agreement is an “insured contractfider the PolicyUSIC Stmt. | 16Defs. Resp. { 16The



Policy alsoaffords coverage and defense to additional insureds “when required by written
contract.” Id. { 15.

The Hospital Defendants base their claims of additional insured coveragetmm4.6
and Article 13 of the Subcontractor Agreement and the Subcontract Agreement B&l€
Stmt. § 18; Defs. Resp. § 18. Section 4.6 of the Subcontractor Agreemerthstates shall
“indemnify and hold harmless the Owner and any of its agents or employees elgainst
attributable to bodily injury arising from the performancelaf{’s] work thereunder to the
extent that such injury is caused by negligent acts or omissioh&»of [Id; see alsd<olb Decl.
Ex. B at 4. Article 13 of the Subcontractor Agreenstates thatl‘ux shall purchase and
maintain insurance...[in compliance with the insurance requirements] of the Salotontr
Agreement Rider.”ld. at 9. The Subcontract Agreement Rider states thak’s insurance Isall
include contractual liability coverage and additional insured coverage forrikétlod the
Contractor, Owner and anyone else the Owner is required to name.” Kolb DeCl. Ex

The instant action arises out of two accidents that took place Rtdperty during
facade renovations and the lawsuits arising therefrddefs. Stmt. § 1Both actions are for
personalnjuries suffered whilevorking on the Property, and name some of the Hospital
Defendants adefendants. USIC Stmt. 11 4-&he naned Hospital Defendants in the
underlying actions then demandddfense and indemnity frobux and requested coverage for
the claims in the underlying actionkd. {1 910. On September 7, 2017, the Hospital
Defendants filed a thirgarty action joining Lux in the Rodriguez action, and alleger alia,

thatLux is obligated to contractually indemnifiyem Defs. Stmt. I 3; USIC Stmt.  22. On

4The two lawsuits arBredy Carabajo v. Brend Renovation et &lo. 14421/2016 (Suitt. Queens County.) and
Leonard Rodriguez v. Cornell Univ. et,allo. 6883/2016 (Sup. Ct. Queens County.) (the “Rodriguez actitah”).
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November 1, 2017, USIC informed the Hospital Defendants that it denied their request for
coverage.ld. § 11.

On April 6, 2018, USIC commenced the instant action. Doc. 2. On April 8, 2019, USIC
filed its motion for summary judgment and its Rule 56.1 statement. Docs. 43 and 47. On June 4,
2019, the Hospital Defendants filed their motion for summary judgment and Rule 5@xiestate
Docs. 51 and 53. To dateyx has not answered or appeared in the action.
I. LEGAL STANDARD

Summary judgment is appropriate where “the movant shows that there is noegenui
dispute as to any material fact.” F&.Civ. P. 56(a). “A issue of fact is ‘genuine’ if the
evidence is such that a reasonable jury could return a verdict for the non-moving Sarigd
v. Hmsford UnionFree Sch. t., 812 F. Supp. 2d 454, 467 (S.D.N.Y. 2011) (citBay Joint
Venturel.P. v. Warshawsky59 F.3d 133, 137 (2d Cir. 2009)). féct is “material” if it might
affect the outcome of the litigation under the governing ldv. The party moving for summary
judgment is first responsible for demonstrating the absence of anyngessue of material fact.
Celotex Corp. v. @trett, 477 U.S. 317, 323 (1986). If the moving party meets its burden, “the
nonmoving party must come forward with admissible evidence sufficient to rgesaiae issue
of fact for trial in ordeto avoidsummary judgment.’Saenger v. Montefiore MedtrG 706 F.
Supp. 2d 494, 504 (S.D.N.Y. 2010) (internabtation marks omitted) (citingaramillo v.
Weyerhaeuser C0536 F.3d 140, 145 (2d Cir. 2008)).

In deciding a migon for summary judgment, the Court must “‘construe the facts in the

light most favorable to the non-moving party and must resolve all ambiguities andltira

5 USIC filed its request to enter default againsk on June 14, 2018. Doc. 33. However, that request was not
properly filed in compliance with the individualles and practice of this Coddr obtaining a default judgment
USIC represents that it decided against going forward with thatseten in light of the Hospital Defendants’
opposition. Mem. of Law in Supp. of USIC’s Mot. for Summ. J. (“USIC Mem.”), Doc. 44 at 7 n.3.
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reasonable imrences against the movantBrod v. Omya, In¢.653 F.3d 156, 164 (2dilC

2011) (quotingWilliams v. R.H. Donnelley, Cor®68 F.3d 123, 126 (2d Cir. 2004)). However,

in opposing a motion for summary judgment, the non-moving party may not rely on unsupported
assertions, conjecture or suse. Goenaga v. March of dimes birth defects foubd.F.3d 14,

18 (2d Cir. 1995). To defeat a motion for summary judgment, “the non-moving party must set
forth significant, probative evidence on which a reasonable fact-finder couttededts favor.”

Sennp 812 F.Supp. 2d at 467—68 (citiAgderson v. Liberty lobhy77 U.S. 242, 256-57

(1986)).

“When confronted with crogsotions for summary judgment, theo@t analyzes each
motion separately, ‘in each case construing the evidence in the light mosbfavortne non-
moving party.” Peterson v. ldlodin, No. 13 Civ. 793 (JSR), 2013 WL 5226114, at *1
(S.D.N.Y. Sept. 10, 2013) (quotimMgpvella v. VéstchesteCty., 661 F.3d 128, 139 (2diIC
2011));see also Mrales v.Quintel Entm’t, hc,, 249 F.3d 115, 121 (2d Cir. 2001) (“[e]ach
party’s motion must bexamined on its own merits, and in each case all reasonable inferences
must be drawn against the party whose motion is under coaisite”) (Gtation omitted). he
Court is not required to resolve the case on summary judgment merely becauseslmae

for summary judgmentMorales 249 F.3d at 121.



[I. DISCUSSION

Theinsurance coverage disputetween USIC and the Hospital Defenddrdgs down
to asingleissue—whetherthe term“Ownef in both the Contractor and Subcontractor
Agreemend includesthe Hospital DefendantdJSIC contend thatthe languageloes notover
the Hospital Defendantsecauséoth ayreemerd clearlydefine ‘the Ownet as eithef'Sutton
House Associateddr “Sutton Terrace Associates, IhcThe Hospital Defendantontendhat it
doescover thenbecause: (lthey are the owners of the Propegsy,they each hola part of the
legal title to the Roperty; and (2) “Sutton House Associdtadd “Sutton Terrace Associates,
Inc” aresimplytrade name theyuse andlo business aaterchangeably Alternatively,the
Hospital Defendants argue that they nevertheless qualify for coverafdiates of Sutton
House Associatednder tle Agreements.

The parties agree that New York law governs this action.elJRéw York law, the
threshold question of whether a contract is ambiguous is to be determined as afrteatteas
is the meaning of an unambiguous contr&me Diesel Props S.r.l. v. Greystone Bus. Credit Il
LLC, 631 F.3d 42, 51 (2d Cir. 2011New York courts havéundamentally heldhata contract
is construed “in accord with the parties’ intém@indthe writing within the four corners of a
writing agreement is the best evidence of their intentlbamsowitz, Benson, Torres & Friedman,
LLP v. Duare Reade98 A.D. 3d 403N.Y.A.D. 15'Dep’t. 2012) (internal citation and quotation
marks omitted).As a general rule, a courtaynot rely on extrinsic evidence in construing an
unambiguous agreement‘oewrite, under the guise of interpretation,” a contractual term that is
clear and unambiguougruden v. Bank of New Yqr857 F.2d 961, 976 (2d Cir. 1992).

Courts may however, reform a contract on the basis of a mutual mistake, déhat is,

material mistake that involves “a fundamental assumption of the cont@etTrue v. Truge63



A.D. 3d 1145, 1147 (N.Y.A.D. 2d Dep’t 2009) (citidgnowitz Bros. Venture v. 25-30 128t.
Queens Corp.75 A.D.2d 203, 214 (N.Y.A.D. 2d Dep’t 1980)). “Proof of mistake must be of the
highest order and must show clearly and beyond doubt that there has been a mistake and ... it
must show with equal clarity and certainty the exact and grémisn and import that the
instrument ought to be made to assume, in order that it may express and effduatiatasv
really intended by the partiesld. (internal quotation marks and citations omitte@he party
seeking contract reformation on thesiseof mutual mistake mapowever, rely omarol
evidence even if the contract is unambiguous, as the heart of a contract refootaatias that
the writing itself does not accurately reflect the actual agreement reacheddarties.|d.

A. Duty to Defend and Indemnify the Hospital Defendants

USIC acknowledgeshatthe Hospital Defendantaayqualify ascoveredadditional
insureds if the Subcontractor agreed to name them as additional insusedsitten contract
and that the Subcontractor Agreement requires the Subcontractor to procure wactcentor
the “Owner.” Reply Mem. of Law in further Supp. of USIC’s Mot. for Sumn{:USIC
Reply”), Doc. 55 at 2. USIC further acknowledges that the Subcontractor Agresraant i
“insured contract,” therefore any liability assumed thereunder is exeonptlie Policy’s
exclusionof employees’ injuriefrom coverage. fie Hospital Defendantrrectlypoint out
thatgiventhatthe injured plaintiffs in the two underlying actions are employeé&siafthere
was “sufficient connection to trigger additional insured ‘arising out of’ operatindersement
and fault was immaterial to this detenation.” Mem. in Supp. of the Hospital Defs.” Mot.
Summ. J. (“Hosp. Defs. Mem.”), Doc. 54 at 7. (Citihgnter Roberts Constr. Grp. V. Arch Ins.

Co, 75 A.D.3d 404, 408 (N.Y.A.D. 1st Dep’t, 2010)). As such, if the Hospital Defendants are



“Ownes,” the Policy would providéhemcoverage, to which a duty to defend attaches under the
Policy.

USIC urges the Court to grant its motion for summary judgment on thethasike “the
Owner,” asdefined in the Contractor and Subcontractor Agreementkearly limited toeither
“Sutton House Associated” or “Suttdrerrace Associates, Inc.Therefore, USIC contends that
the Hospital Defendants could neither qualify as additional insureds under the Raliepjoy
coverage for liability assumed hyx in the Subcontractor AgreemerdSIC Mem.at 5. The
Court disagrees.

New York state courts have lohgldthat “the name of the insured as stated in the policy
is not the sole factor to be considered in determining who was the intended indueicd”
Accessories, Inc. v. Travelers Ins. @& A.D. 2d 638, 639 (N.Y.S1Dept. 1979)see also 137
Broadway Assoc., LLC v. 602 West ®&¥li Corp, No. 158359, 2013 WL 3884180 at *2
(Sup. Ct. N.Y. County. 2013) (tthg Laura Accessories, Infor thatholding. When the parties
clearly intended to cover a risk, but one sitalvertently lists a nonentity as the additional
insured, New York courts have held that it is appropriate to viewnisahke as a “mutual
mistake” and to reform thensurance agreement in accordance with the intent of the peBtes
id. (Collectingcasey On the recordit is undisputed thdahe Policyprovides coverage for
additional insureds, “when required by a written contract,” for risksattetout of theLux’s
work. Further, USIC acknowledges that the Subcontractor Agreement Rider reguxites
procure insurance fomter alia, “the Owner.” USIC Replyat 2. The Rider also specifically
providesthatLux’s insuranceshall include contractual liabilitgoverage for the benefit of the
Contractor, the Owner and anyone else the Owner is required to name...asgetidally

include coverage for completed operations. Kolb Decl. EXA€such, it is clear thahe



Policy, at minimum affords coverage to either “Sutton House Associated” or “Sutton Terrace
Associates, Incas the Owner, and intends to cover risks associated with the ownership of the
Property arising out dfux’s work.

Additionally, the Hospital Defendants have offered eviégemamely the Staff House
Agreementthat theyhave beemloing business as “Sutton House Associated” over the years in
connection with the Property that is named “Sutton Terrack€ riistake in namintsutton
House Associatédor “Sutton Terrace Associ, Inc’as the Owneof the Propertappears
innocent, especially in light of the Hospital Defendants’ legal ownership ofrtipeiy. For its
part USIC hagprofferedno evidence that there exists a separate business entity named either
“Sutton House Associated” or “Sutton Terrace Associates, Inc” that could owroiherty or
claim coveragelndeed, asearch of the New York State Division of Corporations Business
Entity databaseonductedy USICreturnedno result for'Sutton Terrace Associates3utton
House Associated” or “Suttoferrace Associates, IficUSIC Replyat 4. USIC contends that
this shows that these are legal nonentities that cannot have affilhtelSyen assuming
arguendo thais true ® USIC’s contention fails to raise a triable issue of fecto (1) whether
the Policy clearly covers the risks agated with ownership of the Property arising out.ok’s
work; (2) thatthe Hospital Defendants have betoing business as “Sutton House Associated”
or “Sutton Terrace Associates, Inc.,” which are plainly identified as themwof the Propertin

the GntractorandSubcontractor Agreemesor (3)that the mistake in identifying them as the

owners of the Property was not innocent. Accordingly, the mistake of listing “SuticsseH

6 The Hospital Defendants contend that tbay beaffiliates of Sutton Terrace Associates and Sutton House
Associatedeven if they do not have a legal existermmgause Black’s Law Dionary defines affiliate as
“companies that have a shared resources, interests, or business deblowsver,Black’'s Law Dictionary defines
an affiliate to be “a corporation that is related to another corporation shseidings or other means of ¢ooi.”
Black’s Law Dictionary(9™" ed. 2009), at 67. Additionally, Black’s Law Dictionary defines a corpamat be “an
entity having authority under law.Id. at 391.
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Associated” or “Sutton Terrace Associates, Inc.” on the Contractor and Satmtont
Agreemens should beegardedas mutual. Therefore, USIC must be required to provide
coverage to the Hospital Defendants as additional insureds under the Policy.

B. Duty to Defend and Indemnify Lux

USIC also moves for summary judgment agalinst on two bases: (1) thatx is in
default in this action{2) thateven if the Subcontractor is not in default, USIC does not have a
duty to defend and indemnifiyin the thirdparty actiorbecause itloesnot allegea “bodily
injury” claim that triggersoverage foL.ux under the Policy. The Court disagrees.

First, the Hospital Defendants correctly point out that they are enttiepitose USIC’s
motion againstux. New York Insurance Law § 3420 (b) authorizes “any person who, or the
representative of any person who, has obtained a judgment against the insured or the insured’
personal representative, for damages for injury sustained or loss or damasjenectduring
the life of the policy or contract” to maintain an action against the insurer upon siayhaguol
contract of liability insurance. The New York Court of Appeals has interpthéestatute to
generally preclude a direct action against an insured’s insurer until a jotligasebeen secured
againstthe insuredsee Lang v. Hanover Ins. C8.N.Y.3d 350 (2004) (interpreting N.Y. Ins.
Law § 3420). However, the same Court of Appeals has also found that a relevant party may,
prior to securing a judgment against the insured, contest the insured’s coveragbeiRadicy,
at least when both the insured and the relevant party are joined in an action aatgGtagation
of rights under the Policy. €& Maroney v. N.Y. Cent. Mut. Fire Ins. CoN.Y.3d 467, 471 n.1
(2005);see also 3405 Putnam Realty Corp. v. Insurance Corp. of 36¥A.D.3d 565
(N.Y.A.D. 18t Dep’t, 2007). Since the Hospital Defendants filed the thady actionin the

Rodriguez action againktix, and both they anldux have been joined as party defendants in the
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instant declaratory judgment action, the Hospital Defendants could propemgicth issue of
USIC's duty to indemnify and defericlix in the third-party actionid.

Here, he Policy affordd.ux coveragdor any contractual liability for bodily injury
damages thdtux assumes in a contract that is an insured contract, provided that the injury was
caused in whole or in part thyx. As discussed above, tBeibcontractor Agreementas
insured contract. Additionallyhé Subcontractor Agreement requites to indemnify and hold
harmlessinter alia, the Owner of the Property against any liability or claimed liability for lyodil
injury...arising out of or resulting frorhux’s work. Having found that the Hpsal Defendants
are the Owners under Subcontractor Agreement, it is clear that the Pfarcls abverage for
Lux againsthe contractual indemnification claim that the Hospital Defendants assert against it
in the underlying thirgarty action, in the eant that the alleged injury is caused in whole or in
part byLux.

USIC alsourges the Court tdeclarethatUSIC has no duty to indemnify or defebdx
in thethird-party actioron the basis thahethird-party complaintioes not allege a bodily injury
caused in whole or in part thyix. The New York Court of Appeals held 8poor-Lasher Co. v.
Aetna Cas. & Sur. Cp39 N.Y.2d 875 (1976whichinvolveda similar “hold harmless” clause,
thatadeclaration thathe insurer has no obligation to defend the insured is only appropriate if it
can be concluded as a matter of law that there is no possible factual or legtldtasiuld give
rise toinsurer’s duty to indemnify under any provision of the insurance policy. &r otbrds,

USIC asks this Court to predict that the court in the underlying Rodriguez action could not
possibly findthatLux caused any part of the alleged injury. However, the record does not
permit such a findingasthe original complaint in the Rodugz action clearly alleges that the

plaintiff sustained injuries while working on the Property as a Lux’s employamtdvhuro
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Decl. Ex. F at 34. In addition, the thipdaty complaint alleges that if tiiodriguezplaintiff
“actually incurred any injuries...those injuries alleged were caused solebabgn of the
carelessness, recklessness, negligence and/or acts of omission orstomofifsux.]” Id. Ex.
H at 1617. Therefore, iis not immediately cleamn this recordas a matter of law or otherwise,
thatLux did not cause in whole or in part of the alleged injury, a findioge properlyeserved
to the court in the Rodriguez action. Accordingly, USIC’s motion for summary judgagairtst
Lux must be denied.
V. ATTORNEY'S FEES

It is well settled under New York law thaih insured cannot recover his legal expenditure
in a dispute with an insurer over coverage, even if the insurer loses and is dibgatevide
coverage.Employers Mutual Cas. Co. v. Key PharmaceuticalisF.3d 815, 824 (2d Cir. 1996)
(quotingSukup v. Statel9 N.Y.2d 519, 522 (1967)However, New York ourts have found a
limited exception to the general rule, under which an insured who is “cast in a defensive postur
by the legal steps an insurer takes in an effdire® itself from its policy obligation@and who
prevails on the merits, may recover attorneys’ fees incurred in defendimgiape insurer’s
action.” U.S. Underwriters Ins. Co. v. City Club Hotel, LLEN.Y.3d 592, 597 (2004) (oig
Mighty Midgets, Inc. v. Centennial Ins. C47 N.Y.2d 12, 21-22 (197%ge also Am. Home
Assur. Co. v. Port Auth. Of N.Y. & N.123 A.D.3d 633 (N.Y.A.D. %t Dep’t, 2014) (quoting
U.S. Underwriters Ins. Cp3 N.Y.3d at 597). The Second Circuit has interpreted that exception
to cover “a declaratory action brought by an insurance company seeking todiggy@defend
and indemnify.” U.S. Underwriters Ins. Co. v. City Club Hotel, LL59 F.3d 102, 110 (2d Cir.
2004). The underlying rationale is that “an insurer’s duty to defend an insured extdrals to t

defense of any action arising out of the occurrence, including a defense agaissirarisi
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declaratory judgment action City Club Hotel, LLC3 N.Y.3d at 597-98. Extending this
rationale, @&\New York appellate court has found that a counterclaim by the insured defendant that
is a “mirror image of the declaratory claim” brought by the insurer plaintif do¢ cast the
insurer in a “defensive postureAm. Home Assur. Col23 A.D.3d at 633Here, it is

undisputed that USIC initiated the instant declaratory aetgminst the Hospital Defendants,
seeking to deny its duty to defend and indemn#g. discussed above, the Hospital Defendants
have successfully defended against USIC’s motion for summary judgment anitedrengheir
cross motion, thereby prevailing on the merits. USIC relieSukup v. Statdor its holding that

an insured may “@ver his legal expenses in a controversy with a carrier over coverage” only
when there was “a showing of such bad faith in denying coverage that no reasomagdsle car
would, under the given facts, be expected to asser§itkup v. Statel9 N.Y.2d 519 (1967).
While that may be a true statement of law, the instant action plainly falls undertbes

exception to that general rule carved out by the New York coulsginty MidgetsandCity

Club Hotel Accordingly, the Hospital Defendants’ requesttfair legal expenses in the instant

action is granted.
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V. CONCLUSION

For the aforementioned reasons, the Hospital Defendants® motion for summary judgment,
including their fequest for attorneys’ fees, is GRANTED and USIC’s motion for summary
judgment is DENIED. The Hospital Defendants are hereby directed to submit, via affidavit,
contemporaneous time records and other competent evidence, their application for attorneys’

fees by December 19, 2019. The Clerk of the Court is respectfully directed to terminate the

motions, Docs 43 and 51.
It is SO ORDERED.

Dated:  November 20, 2019
New York, New York

=L

Edgardo Ramos, U.S.D.J.
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