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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

NOEL BROWN

Plaintiff,
18-CV-3287(JPO)
_V_
OPINION AND ORDER

CITY OF NEW YORKet al,
Defendant.

J. PAUL OETKEN District Judge:

Noel Brown, proceedingro se brings this action for variougaims arisingout of his
arrest and confinement. Brown has sued three police officers involved in his hresst, t
correction officers involved in his confinement, and the City of New York. For the re&sdns t
follow, the complaint is dismissed for failure to state a claim upon which ralmelbe granted.
Brown is granted permission to amend his complaint, however, in order to correct the
deficiencies identified in this Opion and Order.
l. Background

The following facts are taken from the operative complaint (Dkt. No. 6 (“Compht)) a
are assumed true for purposes of this motion to dismiss.

On September 6, 2015, Plaintiff Noel Brown was arrestelddwy York PoliceOfficers
Anthony Kempinski, Kim Li, and William Doyle.SeeCompl. at 8.)The officers searched
Brown’s vehiclewithout a search warrant and without Brown’s permission. (Compl. atAt0.)

inventory search of the vehicle revealed a loaded firearm. (Dkt. Noa#3)2 Following

1 On a motion to dismiss, “consideration is limited to the factual allegations in
plaintiff's . . . complaint . . . [and] to matters of which judicial notice may be taBzass v.
Am. Film Techs.987 F.2d 142, 150 (2d Cir. 1993), which include matters of “public record,”
Rothman v. Gregor220 F.3d 81, 92 (2d Cir. 2000). Here, the Court finds it proper to take
judicial notice of the records of Brown’s arrest, indictment, mistrial, and ultinoataation.
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Brown’s arrest, Officer KempinskKitook posses[s]ion of [Brown’s] keys” and “without
permi[ss]ion. . . [took] a joy ride that resulted in an accident[] dachage[fo [Brown’s]
property.” (Complat8.)

A grand jury subsequently indicted Brown on two counts of criminal possession of a
weapon in the second degreeeN.Y. Penal Law 865.03(1)(b), (3), and one count of
aggravated unlicensed operation of a motor vehicle in the third degedé)Y. Veh. & Traf.
§511(1). SeeCompl. at 8see alsdkt. No. 43-6.) Brown'’s first trial ended in a mistrial on the
weapons offenses and an acquittal on the vehicle offeBgeDKt. No. 43-7.) Brown’s second
trial enced in a conviction for the weapons offenseSeeDkt. No. 43-8.)

In the meantimeBrown was detained at the Manhattan Detention Con{pidRC”) .
(Compl. at 11.) Upon arrival in 2017, Brown informed the facility staff that he wasfe 1fhg
[v]egan for [r]eligious [m]eal$ (Compl. at 12.) Brown did not receive a vegan meal, however,
for more than two months.Sée id. After receiving thameal, Brown waformedby MDC
Captain Firsov that he would not receive anottegran meaftuntil [he] . .. went to [m]edical
sick call.” (d.)

On January 17, 2018rown was subjected to a strip search in the presence of female
officers and in front of camerasld)

On February 14, 2018, Correction Officer Covinton forced Brown to submit to a drug
test, threatening Brown with physical force if he refused to comjidly) (

Finally, on February 26, 2018, Brown was taken to a facility on Rikers Island from 5:00

a.m. to 11:00 p.m. Brown was not provided a meal or his daily medication, causing him to pass

(Dkt. Nos. 43-2, 43-6, 43-7, 43-8.) For this same reason, Brown’s motion to strike Defendants’
reference to his criminal conviction is denied. (Dkt. No. 58.)



out. (Compl. at 13.) Brown was told by Correction Officer Dail to “report [any comgl&ints
311" but that Dail “d[id] not care.” I4.)

Proceedingro se Brown brings claims under 42 U.S.C. § 1983 against the City of New
York, Police Officers Kempinski, Li, and Doyle, Correction Officers Covinton and Drall, a
MDC Captain Firso¥. Brown seeks compensatory and punitive damages, as well as costs and
interest.

. Legal Standard

To withstand a motion to dismiss under Rule 12(bX)laintiff must plead sufficient
factual allegations “to state a claim to relief that is plausible on its f&l"Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007A claim is plausible if the welpleaded factuadllegations
of the complaint, presumed true, permit the court to “draw the reasonable inféranite
defendant is liable for the misconduct allegedshcroft v. Iqgbal556 U.S. 662, 678 (2009)
(citing Twombly 550 U.S. at 556).

“[W]hen [a] plaintiff proceed$ro se as in this case, a court is obliged to construe hfer]
pleadings liberally, particularly when [she] allege[s] civil rights violationd¢Eachin v.
McGuinnis 357 F.3d 197, 200 (2d Cir. 2004). But “even pro se pi&s@sserting civil right
claims cannot withstand a motion to dismiss unless their pleadings contain fhegatlans
sufficient to raise aright to relief above the speculative leVel.Jackson v. NYS Dep't of Lahor

709 F. Supp. 2d 218, 224 (S.D.N.Y. 2010) (quolimembly 550 U.S. at 555).

2 In a prior decision, this Court dismissed Brown’s claims against AssistantDistr
Attorney Rebecca Dunnan, attorney Afsi Khot, the Legal Aid Society, the New York Departm
of Motor Vehicles, and various agencies of the City of New Yo8eeDkt. No. 5.) In another
prior decision, this Court dismissed Brown’s claims against Correction OfficeradiliGimon
and Police Officer Grissel Lactan. GeeDkt. No. 8.)



[1. Discussion

Brown brings various claim®lating toboth his arrest and his confineménEach set of
claims is discussed in turn.

A. Federal Claims Relatingto Arrest
1. False Arrest

Brown first asserts that hisrast violated his Fourth Amendment rigatsdconstituted
“false arrest (Compl. at 10.) To make out a claim of false arrest under the Fourth Amendment,
Brown must show that the arrest was made “without probable cavssyant v. Okstl01 F.3d
845, 852 (2d Cir. 1996). Accordingly, his falagest claim is barred iyeck v. Humphreys12
U.S. 477 (1994). Undefleck “[W]hen a state prisoner seeks damageskii@83 suit, the
district court must consider whether a judgment in favor optaiatiff would necessarily imply
the invalidity of his conviction or sentence; if it would, the complaint must be disniiskbdt
487. Specifically, where “thenly evidence for conviction was obtained pursuant to an arrest,
recovery in a civil casbased on false arrest would necessarily impugn any conviction resulting
from the use of that evidenceCovington v. City of New Yark71 F.3d 117, 123 (2d Cir.
1999) see also Toliver v. City of New Yphos. 100CV-3165 & 10€CV-6619, 2011 WL
4964665, at *5 (S.D.N.Y. Oct. 18, 2011) (“As wilfialse arrestlaim, claims for unlawful
search and seizure [are] barredHsck. . . [i]f the plaintiff was convicted based on the property
unlawfully seized . . and that conviction remains valid .”). Here, Brown’s assertion that the
original arrest was made without probable cause necessarily impltatis bar, as his

subsequent conviction for possession of a weapon depended on the fruitsitibtharest. See

3 This Court has jurisdiction over the federal claims under 28 U.S.C. § 1331 and
jurisdiction over the statw claims under 28 U.S.C. § 1367.



Black v. BlackmunNo. 11CV-2372, 2011 WL 6019394, at *2 (E.D.N.Y. Dec. 1, 2011)
(“Because Plaintiff's] conviction hinged directly on the weapons procured during this allegedly
unlawful search, an award of damages would necessarily imply the invalidity ofthiscatat
conviction.”). Accordingly, Brown’s false arrest claismdismissed

2. Racial Discrimination

Brown separately asserts that his arrest was an act of “racial ggdfilnvhich can be
construed to raise al®83 claim under the Equal Protection Clause. (Compl. at 10.)clams
fails, however, because Brown has not alleged any facts indiegtingy that he was “selectively
treated as“compared with others similarly situateof’ that “such selective treatment was based
on impermissible considerationsl’aTrieste Restaunat & Cabaret Inc. v. Village of Port
Chester 40 F.3d 587, 590 (2d Cir. 1994) (quotingClair v. Saunder527 F.2d 606, 609 (2d
Cir. 1980)). A “naked allegation” of discrimination does not suffice; rather, Brown rhege a
specific facts indicating botfl) thathe was treated differently than ottsamilarly situated
partiesand(2) that the police officers involved treated him differently becausaal bias
Yusuf v. Vassar ColI35 F.3d 709, 714 (2d Cir. 1994). Browrexialdiscrimination claim is
therefore dismissed.

3. Deprivation of Property

Finally, the complaint seeks recovery for the “[p]roperty damage[Brtwn’s vehicle,
which can be construed to raise 4383 deprivation of pygerty claim under the Due Process
Clause. (Compl. at 10.Jhisdue process claim fails because the alletggativation of property
was the result of a “random and unauthorized act” and state tort law provides aatadeq
postdeprivation remedyButler v. Castrq 896 F.2d 698, 700 (2d Cir. 1998ge Alloul v. City of
New YorkNo. 09CV-7726, 2010 WL 5297215, at *6 (S.D.N.Y. Dec. 21, 2010) (“[JJudges in

this district have consistently found that the availability of state tort law causetsoof a



constitites an adequate peggprivation state remedy.%).Accordingly, Brown’s due process
claim is dismissed.

B. Federal Claims Relating to Confinement
1 Denial of Vegan Meals

Brown first brings a claim for “[v]iolation of [his] [r]elig[ilous [r]lights§temming from
the denial of vegan meals (Compl. at 12), which this Court construes 338 §ee exercise
claim under the First Amendment. For such claiims,Second Circuit has articulated a
threepart standard‘(1) whether the practice assertedatigious in the persoa’scheme of
beliefs, and whether the belief is sincerely held; (2) whether the challeraggidgof the prison
officials infringes upon the religious belief; and (3) whether the challengedceratthe prison
officials furthers some legitimate penoicgl objective.” Farid v. Smith 850 F.2d 917, 926 (2d
Cir. 1988). Additionally, the Second Circuit has sometimes assumed, without deciding, that a
challenger must also establish at the thresti@tithechallenged conduct “substantially
burdens” her sincerely held religious belieKolland v. Goord 758 F.3d 215, 220-21 (2d Cir.
2014);Salahuddin v. Goord467 F.3d 263, 27475 (2d Cir. 2006).

Brown’s complaint is sparse. But liberally construédyakes the requisite showing

under the Second Ciuit’s threepart standard Brown pleads that Hés a [l]ife long [v]egan for

“In his opposition papers, Brown notes thatstégelaw remedies araowtime barred.
(Dkt. No. 59 at 12.)But “the fact that the plaintiff did not avail himself of tls¢ate] procedure
[does] not affect the adequacy of the state remedeikins v. McMicken$18 F. Supp. 1472,
1474 (S.D.N.Y. 1985).

5 At other times,te Second Circuit has indicated th&toaver threshold” showing would
suffice. McEachin v. McGuinnis357 F.3d 197, 202 (2d Cir. 2004ge alsdHolland, 758 F.3d
at221. The Court nonetheless applies the “substantial burdetvetemise it finds that litas
been satisfiedWoodward v. PereNo. 12CV-8671, 2014 WL 4276416, at *3 (S.D.N.Y. Aug.
29, 2014) (“[T]he Court will analyze the free exercise claim under th[e] [sutiadtaurden]
standard because it finds that [the plaintiff] has satisfied tresltold step.”).



[r]leligious [m]eals.” (Compl. at 12.Yhis allegation makes it clear that Brown’s commitment to
veganism is religious in nature. And Defendants do not question Breimo&ty. (Dkt. No.

44 at 12-13; Dkt. No 60 at 6.) Nor do they contest that the denial of vegan meals infringes upon
Brown’s religious commitment to veganismd.] Nor do they make any argument that the

denialof vegan mealfurthers a penological objecty (d.) Accordingly, Brown has pleaded a
prima facieviolation of his free exercise of religion.

Brown has also pleaded a “substantial burden” on his religious belief. According to the
complaint, Brown has repeatedly been denied vegan food satisfying the requirements of his
religion, and as a result he has been “force[d] to buy exces|[s]ive amo[u]nt[s] [ofdoodhie]
comm{issar]y in order to not starve.” (Compl. at 12.) These allegations esthbliskisgtence
of a substantial burderf[C]ourts have generally found that to deny prison inmates the provision
of food that satisfies the dictates of their faith [substantially]ourden[s] their free exercise
rights.” McEachin v. McGuinnis357 F.3dat 203;seeFord v. McGinnis 352 F.3d 582, 597 (2d
Cir. 2003) (“[A] prisoner has a right to a diet consistent with his or her religious ssruplé);
Jolly v. Coughlin 76 F.3d 468, 477 (2d Cir. 1996) (“[A] substantial burden exists where the state
‘put[s] substantial pressure on an adherent to modify his behavior and to violate hss'belief
(alteration in original) (quotinghomas v. Review Bd. of the Ind. Emp’t Sec.,, B&0 U.S. 707,
718 (1981))). That is all the more true given Browprs sestatus which requires that his
pleadings b “read liberally [andinterpreted to ‘raise the strongest arguments that they
suggest.” Graham v. Hendersoi89 F.3d 75, 79 (2d Cir. 1996) (quotiBgrgos v. Hopkinsl4
F.3d 787, 790 (2d Cir. 1994)).

Defendants disagreeCiting Johnson v. PaulNo. 17€V-3654, 2018 WL 2305657

(S.D.N.Y. May 21, 2018)Defendantargue that theubstantial-burden analysis turns in part on



whether “participation in the [religious activity], in particular, is considessdral or important
to [the plaintiff's religious]practice.” (Dkt. No. 44 at 12 (alterations in original) (quoting
Johnson v. PayRk018 WL 2305657, at *5).) Because Brown has provided “no details
whatsoever about the missed meals,” Defendants assert, the Court cannalecthratlthe meals
were “impotant” to Brown’s religion. (Dkt. No. 60 at 6 (quotidghnson2018 WL 2305657,
at *6).) ButJohnsonnvolved a Jewish plaintiff whose failure to allege any details about missed
meals prevented the Court from “reasonably infer[ring]” whether the pfawvd# “forced to
choose between starving or observing Passover.” 2018 WL 2305657, at *6. Here, by contrast,
Brown has alleged erucial detail abouthe prison-providetheals— that they areonvegan—
giving rise to the inferenadatBrown was put to thprecise choicéetween his religion or
starvation Johnsonthen, is inapposite.

Brown’s complaint, however, suffers from a different flaw: it fails to aldge personal
involvement of any of Defendants. “[P]ersonal involvement of defendantiegedl
constitutional deprivations is a prerequisite to an award of damages under 8 Co88"v.
Coughlin 58 F.3d 865, 873 (2d Cir. 1995) (quotMfight v. Smith21 F.3d 496, 501 (2d Cir.
1994)). Here, the complaiatlegesonly that Captain Firsov informed Brown that he would not

receive a vegan meal until he obtained medical clearance. (Compl. at 12.) Theraisaimn

¢ Separately, Defendants claim qualified immunity. Second Circuit precéaiestly
establishe[s] that a prisoner has a right to a diet consistent with his olidieusescruples . . .
absent a legitimate penological justificatiorzbrd, 352 F.3cat597. Herethe complaint asserts
that Brown has been denied a diet consistent with his religion, and Defendamehasserted
a legitimate penological justificationSéeDkt. No. 44 at 12—-13; Dkt. No 60 at 6.) Accordingly,
the deénse is not available at this stage of litigati@eeMcKenna v. Wright386 F.3d 432, 436
(2d Cir. 2004) (noting that on a motion to dismiss, “the facts supporting the [qualified immunity]
defense [must] appear on the face of the complaint”).



that Captain Firsov, or any other Defendant, had any involvemanyidecision to deny Brown
a vegan meal. Absent such an allegation, the gkadismissed.

2. Strip Search

Brown brings claims arising out of a strip search he was forced to endure in front of
camerasnd female correctioofficers (Compl. at 12.) The Court construes the complaint to
bring a § 1983 claim under the Fourth Amendmdittis claim fails. Under controlling Second
Circuit precedent, “[rloutine random strip searches of inmates, including body capegtioss,
do not violate the Fourth AmendmeniCastraSanchez v. N.Y. State Dep’t of Corr. Sems.
10-CV-8314, 2011 WL 6057837, at *8 (S.D.N.Y. Dec. 6, 201Mhatis true even if the strip
search occurs “in front of camerasSee Perkins v. City of Nework, No. 14CV-3779, 2017
WL 1025987, at *3 (S.D.N.Y. Mar. 15, 2017).

As for the presence of female officergenerally, the strip search of a male inmate in
view of a female correction officer does not, by itself, rise to the level of étchiosal
violation.” Holland v. City of New YorKL97 F. Supp. 3d 529, 543 (S.D.N.Y. 2016). The case
law suggests, however, that although “occasional, indirect, or brief viewing of a nakegkpris
by a guard of the opposite sex may be permissible, . . . ‘regular and close viewing’ is préhibited.

Correction Officers Ben@entAssn of Rockland Cty. v. KralikNo. 04CV-2199, 2011 WL

" Seealso Walter v. PonteNo. 14CV-8507, 2016 WL 4411415, at *4 (S.D.N.Y. Aug.
18, 2016) (“That the strip searches were carried out in front of cameras andhothtersi does
not counter [the prison’s] legitimate security interesSinith v. City of New YarlKo. 14CV-
5934, 2015 WL 3929621, at *2 (S.D.N.Y. June 17, 2073)He presence of cameras . [does
not] make[] an otherwise constitutional strip search unconstitutionBe8k v. City of New
York No. 13CV-4488, 2014 WL 4160229, at *2 (S.D.N.Y. Aug. 18, 2014) (“Without more . . .
the presence of a camera at a strip search does not amount to a constitutigtinah V)ol

In his opposition paper8rown argues that the presence of a camera at a strip search is
illegal underFederal Rule of Civil Pcedure 5.2 and Federal Rule of Criminal Procedure 49.1.
(Dkt. No. 59 at 11.) Neither rule, however, governs the use of cameras at strip s@arches
prisons under the Fourth Amendment.



1236135, at *11 (S.D.N.Y. Mar. 30, 2011) (footnotes omitted). Here, Brown has not alleged
“that the search involved close viewing of his body, that he was subject to repeated g@xosite-
viewings, or that the [female officer] touched [him] during the seartiitle v. City of New

York No. 13CV-3813, 2014 WL 4783006, at *3 (S.D.N.Y. Sept. 25, 2014). Absent any such
allegation, the Court cannot find that the presence of female officers retldesgdp search
unconstitutional.

Separatelycourts in this circuit have found that “themiliation caused by strip searches
may be sufficient to make out a claim when conducted intentionally to harass orass biaer
plaintiff.” Walker, 2016 WL 4411415, at *see also Perkin®2017 WL 1025987, at *2
(“[w1]hile humiliation caused by stripearches may be sufficient to make a claim, the search
must be ‘conducted intentionally to harass or embarrass the plaintiff.” (qubtatiger, 2016
WL 4411415, at *5) Here however, Brown has not alleged any facts suggesting that the strip
search wasonducted with thepecificintentto humiliate, harass, or abuse him. Absent any
allegations suggestirapnimproper motive, Brown has failed to establish that the strip search
violated the Fourth Amendment.

Brown’s claimindependentlyails because he has failed to plead the personal
involvement of any of theamed Defendants|P]ersonal involvement of defendants in alleged
constitutional deprivations is a prerequisite to an award of damages under § C8881°58
F.3dat873 (quotingWright, 21 F.3dat501). Here, the complaint states only that unnamed
correction officers subjected him to a strip search. (Compl. at 12.) Absent ati@ildigat one
of the Defendants participated in the violation or wtherwiseresponsible for the strip search,

the claim must be dismissed.

10



In sum, Brown'’s claims arising out of the strip search are dismissed for tsansedl)
for failure to plead the personal involvement of any of the individual defendants dad (2)
failure to plead facts suggesting eitheattthe strip search was conducted with the purpose of
harassment or that the strip search involved prolonged interaction with fematdicorre
officers.

3. Drug Test

Brown brings a claim against Officer Covinton, who forced him to submit to a drug test.
(Compl. at 12.) The Court construes this as a § 1983 claim under the Fourth Ameradament
drug test constitutes a search within the meaning of the Fourth Amendment and must be
conducted in a reasonable mann®ee Vernonia Sch. Dist. 47J v. Actbh5 U.S. 646, 652
(1995). Here, however, Brown has entirely failed to plead the circumstanoesisding the
drug test. Despite the obligation to constipue sepleadings liberally, the Court “cannot invent
factual allegations that faro sq plaintiff has not pled.”Chavis v. Chappiy$18 F.3d 162, 170
(2d Cir. 2010).Accordingly, the claims dismissed.

4. Denial of Food and M edication

Brown brings a claim arising out of the denial of food and medication during an
eighteerhour stay on Rikers IslandS¢eCompl. at 13.) The Court construes this as a § 1983
claim of deliberate indifferend® medical needsinder the Eighth AmendmenA claim of
deliberate indifference comprises “both an objective and subjective prblagtiaway v.

Coughlin 37 F.3d 63, 66 (2d Cir. 1994F.irst,as an objective mattahe inmate’s medical
condition must be “sufficiently serious,” which means that it must be “a condition of yrgenc
that may produce death, degeneration, or extreme pHatliaway 37 F.3d at 66 (quoting
Wilson v. Seiters501 U.S. 294, 298 (1991)Fecond, as a subjective matter, the charged official

must “know[] of and disregard[] an excessive risk to inmate health or safety” — invaihes,

11



“the official must both be aware of facts from which the inference could be drawn that a
substantial risk of serious harm exists, and he mustaéswo the inference.’Farmer v.
Brennan 511 U.S. 825, 837 (1994).

Brown'’s claim suffers from a series of defec&stst, Brown fails to allege the personal
involvement of any of the Defendants. Again, “personal involvement of defendants imlallege
constitutional deprivations is a prerequisite to an award of damages under § Caf31’ 58
F.3d at 873 (quotingVvright, 21 F.3d at 501). Here, Brovatieges only that Officer Dail
instructed him to call 31afterBrown was denied food and medication. (Compl. at 13.)
Without an allegation that Officer Daibr one of the other Defendants, was somehow
responsible for thdenial of medical treatmerBrown’s claim must be dismissed

Second Brown fails tomeet the objeote prongof the deliberate indifference
standard— i.e., the requirementhathe suffer from a “serious medical conditiénThe
allegations in the complaint do not suffice; th@&mwn allegeonly that he takes medication for
an unnamed condition. (Compl. at 13.) In his opposition papers, Brown alleges that he suffers
from asthma and from unnamed allergies. (Dkt. No. 59 at 11.) That, too, does not suffice.
“Being an asthmatic. . is not a condition . . . that is severe or ‘sufficiently seriousl,][as]
distinct from the situation in which an inmate is suffering an actual att&tterson v. Lilley
No. 02CV-6056, 2003 WL 21507345, at *4 (S.D.N.Y. 200Rather Brown must allege that
he was denied treatment for an actual asthma attaakadher condition carrying the risk of
death, degeneration, or extreme pain. Without such an allegatemn’s claim for deliberate
indifference fails.

Third, Brownfails tomeet the subjective prong of the deliberate indifference standard —

i.e.,, the requirement thalhe officer“knew of and deliberately disregarded” Brown’s medical

12



condition. To state a claim under the Eighth Amendment, Brown must plead that Officer Dai
(or another Defendantyas “aware ofacts from which the inference coube drawn that a
substantial risk of serious harm exist[edhd that he in factdr[e]w the inference.”Farmer,

511 U.Sat837. Absent such allegations, the claim is dismissed.

In sum, Brown'’s claims arising out of the denial of food and medication are disnossed f
three reasons: (1) for failure to plead the personal involvement of any of the individual
defendants, (2) for failure to plead that he was denied treatment for a seeiicalroondition
(such as an actual asthma attack), and (3) for éaituplead that any of the individual
defendants had actual knowledge of his serious medical condition.

C. Claims against the City of New York

To the extent that the complaint can be construed to raise claims against the City of Ne
York, theyaredismissed. Undevlonell v. Department of Social Servicd86 U.S. 658 (1978),
constitutional tort claims against a municipality lie only if the cam@dof injury was inflicted
pursuant to “policy or custom, whether made by [the municipality’s] lawmakers or by those
whose edicts or acts may fairly be said to represent official polatydt 694. Thus, to survive a
motion to dismiss, a plaintiff bringing claims against a municipality must plead “faygestiing
the policy [or custom’s] existenceMissel v. Cty. of Monrqe851 F. App’x 543, 545 (2d Cir.
2009) (summary order).

Here, Brown’s complainassertghatNew York City, by “maintain[ing]a police
department,” has “assume[d] the risks incidental to the maintenance of a paearidrthe
employment of police officers.” (Compl. at.}13This statement is incorrect as a matter of law.
Monell, 436 U.S. at 691 (“[A] municipality cannot bell liablesolelybecause it employs a
tortfeasor— or, in other words, a municipality cannot be held liable under § 1983 on a

respondeat superidheory’). And the complaint pleads no facts suggesting the existence of

13



any City policy or custom that caused any of Brown’s complained-of injuries. Accordingly, the
claims against the City are dismissed.

D. State Claims

To the extent that Brown’s complaint can bestamed to raise stataw claims, they are
dismissed fofailure to comply withNew York’s notice-of¢laim requirement Under New York
law, a plaintiff asserting tort claims against the City or its employees must file a notieeof
within ninety daysafter the incident giving rise to the claim and commence the action within a
year and ninety days from the date of the incid&#eN.Y. Gen. Mun. Law 88 5@{1)(a), 50
i(1). A plaintiff's “failure to comply with the mandatory New York statutory noti¢eclaim
requirements generally results in dismissal of h[er] claingdrner v. Vill. of Goshen Police
Dep't, 256 F. Supp. 2d 171, 175 (S.D.N.Y. 2003).

Here,Brown does not dispute that he failed to file a ndiiceany claims arising out of
his confnement any such claims must therefore be dismissgek id.Brown does assert,
however, that heomplied with the noticef-claim requirement fohis false arrest and
deprivation of property claims, both of whialoseout ofhis arrest (SeeDkt. No. 59 at 13, 95—
99.) But the purported notices of claims provided by Brown in his opposition papers are dated
May 18, 2018, and May 22, 2018. (Dkt. No. 59 at 95, 9&jther notice was filed within the
requiredninety dag following Brown’s arrest on September 6, 2015. (Compl. at 8.)

Accordingly,all of Brown’s statdaw claimsaredismissed®

8 Further, Brown did not file this lawsuit within a year and ninety days of his arrest.
Thus, the claims arising out of his arrest must also be dismissieteasarred See, e.gRose v.
Cty. of Nassaw04 F. Supp. 2d 244, 249 (S.D.N.Y. 2012).

14



E. L eaveto Amend the Complaint

“Generally, leave to amend should be freely given, ao &elitigant in particular
should be afforded every reasonable opputyuo demonstrate th@]he has a valid claim.”
Nielsen v. Rabin746 F.3d 58, 62 (2d Cir. 2014) (quotikgtima v. Cellj 228 F.3d 68, 81 (2d
Cir. 2000). “[T]he court should not dismiss without granting leave to amend at least once when
a liberal rading of the complaint gives any indication that a valid claim might be stafrato
v. Moritsugy 222 F.3d 99, 112 (2d Cir. 2000). But leave should be denied if repleading would
be “futile.” Id.

Brown is granted leave to amend his complaint witpeesto the federal claintelating
to his confinement, including the denial of vegan meals, the strip search, the drug test, and the
denial of food and medicatiorHe is also granted leave to amend for the equal protection claim
arising from his arrest. But leave to amend is denied with respaltiottherfederal claims
relating tohis arrest, allclaims against the City of New York, aall statelaw claims, as
amendment would be futile.

Brown is directed to file an amended complaint witikxty days ofthe date othis
Opinion and Ordethat addressdbe deficiencies identified abov@he new amended complaint
will replace, not supplement, the complaint currently before the Ctiuhterefore must contain
all of theclaims and factuallegations Brown wishes the Court to consider, including the
specific actions or omissions of eachfendant that violateBrown’s constitutional rights.If
Brown fails to abide by thsixty-day deadline, this actiomill be dismissed with prejudice.

V. Conclusion

For the foregoing reasornBefendantsmotionto dismiss is GRANTED Plaintiff's

motion tostrike is DENIED.
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Plaintiff is granted leave to amematovided that he does so within sixty days of the date
of this Opinion and Order. If no amended complaint is filed by that date, this action will be
dismissed with prejudice.

The Clerk of Court is dected to close theations at Docket Numbers 42 and 58.

Counsel for Defendants are directed to mail a copy of this Opinion and Order to fPlaintif
within seven days.

SO ORDERED.

Dated: April 9, 2020

New York, New York /%(/7

V J. PAUL OETKEN
United States District Judge
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