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VERNON S. BRODERICK, Unite&tates District Judge:

Plaintiffs AZZ, Inc. and The Calvert Company, Inc. filed this adversary proceeding in the
United States Bankruptcy Court for the Southrstrict of New York, Adv. Pro. No. 18-1016
(MEW) (Bankr. S.D.N.Y.), against Defendai@euthern Nuclear Operating Company, Inc.
(“SNC"); Georgia Power Company, for itself aasl agent for Oglethorpe Power Corporation,
Municipal Electric Authority of Georgia, anddlCity of Dalton, Georgia (collectively, the
“Owners” and, together with SNC, the “Vibg Defendants”); and WECTEC Global Project
Services, Inc. n/k/a Stone & Webster, INGVECTEC”). Plaintiffs’ Complaint alleges, in
pertinent part, that Defendants failed to pay Piffsnfor certain services performed by Plaintiffs
at the Alvin W. Vogtle Electric Generating Ptan Waynesboro, Georgia. Before me are
Defendants’ motions to withdrathe bankruptcy reference for tan claims and counterclaims
in the adversary proceeding, and to transferelotsims to the United States District Court for
the Southern District dbeorgia. Because the claimsdacounterclaims for which Defendants
seek to withdraw the reference are not core haiky claims—or, to the extent they could be
viewed as core claims, will not affect \EEEC’s bankruptcy—Defendants’ unopposed motion
to withdraw the reference is GRANTED. Witlgeed to the motion to transfer, because | find
that Georgia is a more appropriate venue thew York in which to adjudicate the withdrawn
claims, Defendants’ motion to transfer the actmthe Southern Distriaif Georgia is also
GRANTED.

I. Factual Background

In 2008, Defendant Georgia Power Company, for itself and as agent for the other
Owners, entered into an Engineering, Premugnt and Construction Agreement (the “EPC

Agreement”) with Westinghouse Electric Coamy, LLC (“Westinghouse”) and CB&I Stone &



Webster Construction, Inc. (“CB&I*)for the engineering, procurement, construction, and
startup of two nuclear reactorstae Alvin W. Vogtle ElectricGenerating Plant in Waynesboro,
Georgia (the “Vogtle Project”)(Defs.’ Transfer Br.  2)On December 10, 2015, Plaintiff
AZZ, Inc. (“AZZ"), a Mississippi corporation, and CB&I enterigdio a subcontract under which
AZZ agreed to provide certain services as pathefVogtle Project (the “Vogtle Subcontract”).
(Compl. 11 22—-23.) Separately, on AugustZil,0, AZZ and CB&l had entered into an
agreement under which AZZ agreed to prowaddain equipment for the Virgil C. Summer
Nuclear Generating Station located in Jeskille, South Carolina (the “VC Summer
Subcontract”} (Id. 11 28-29.)

On March 29, 2017, Westinghouse and twentyemhits affiliates, including WECTEC
(collectively, the “Debtors”), filed voluntary pigons in the United Stas Bankruptcy Court for
the Southern District of New Yk (the “Bankruptcy Court”) forelief under chapter 11 of the
Bankruptcy Codesee In re Westinghouse Elec. (¢o. 17-10751 (MEW) (Bankr. S.D.N.Y.).
(Id. § 33.) On March 30, 2017, tBankruptcy Court entered amterim Assessment Agreement
(“IAA”) * between the Debtors and the Owners, umdgch the Owners agreed to pay all costs
accrued by the Debtors for services performed goods provided by subcontractors—including

AZZ—relating to the Vogtle Project dag the Interim Assessment Periodd. ([ 34-35.) The

! Defendant WECTEC acquired CB&I's nuclear construction and integrated services business on Ja0léry 4, 2
(Compl. 19 18-20, 25.) “Compl.” refers to Plaintiffs’ Complaint, filed February 16, 2018, (Doc. 8-3).

2“Defs.’ Transfer Br.” refers to the Memorandum of LamSupport of Defendants’ Motioto Transfer Case to the
United States District Court for the Southern District of Georgia, filed May 22, 2048, fIp

3 The VC Summer Subcontract, which is unrelated to/thgile Project, is the subject of Counts Il and IV of
Plaintiffs’ Complaint. eeCompl. 1 147-161.) Because debtor WECTEC acquired CB&I’'s nuclear construction
business,id. 1 25), WECTEC is implicated in Counts Ill ahd but the remaining Defendants are not. Defendants
do not seek to withdraw the bankruptcference with respect to these two counts.

4The IAA is filed at Doc. 68-2 of the underlying bankruptcy proceedimg® Westinghouse Elec. Cdlo. 17-
10751.



Interim Assessment Period began on March 29, 2017 and was extended eight times before
terminating on July 27, 20171d( 19 36—47.) By virtue of the IAA, Defendant WECTEC is not
responsible for any costs relatitgyPlaintiffs’ work on the Votle Project that accrued during
the Interim Assessment Period—i.e.ivio@en March 29, 2017 and July 27, 2017.

On June 9, 2017, the Owners, WECTEC, Wheaktinghouse entered into a Services
Agreement, pursuant to which WECTEGdaWestinghouse transfed control of the
construction of the Vogtle Project toeti®wners. (Defs.’ Withdrawal Br.  2.Y0n motion of
the Debtors, the Bankruptcy Court entered aeoauthorizing the Debtors to reject the EPC
Agreement effective July 20, 2017. (Compl49%#50.) The Bankruptcy Court entered another
order, also on motion of the Debtors, authoigzihe Debtors to rejette Vogtle Subcontract
effective July 27, 2017.1d. 1 52.)

In addition, on July 27, 2017, SNC, acting foelfsand as agent for the Owners, entered
into a Subcontractor Bridge Agreement (theitlBe Agreement”) with Plaintiff The Calvert
Company, Inc. (“Calvert”), a Misssippi-based subsidiary ofdtiff AZZ, pursuant to which
Calvert agreed to provide all labor, materialsjipment, and servicesifthe Vogtle Project to
the same extent contemplateglthe Vogtle Subcontractld( 11 53, 59.) SNC and the Owners
agreed to pay Calvert for that workd.(f 60.) According to Plaiifts, Calvert fully performed
its duties under the Vogtle Subcmtt and Bridge Agreementld( 1Y 65-66.) On October 6,
2017, SNC provided notice of its imieto terminate the Bridge Agement, effective November

6, 2017. [d. 1 67.) By virtue of the Bridge Agreemt, Defendant WECTEC is not responsible

5 “Defs.’ Withdrawal Br.” refers to the Memorandum of Law in Support of Defendants’ Motion fodvlitral of
the Reference for Certain Claims in the AdaeysProceeding, filed Ma2, 2018, (Doc. 1-1).



for any costs relating to Plaintiffs’ work on tNegtle Project that accrued between July 27,
2017 and November 6, 2017.

Plaintiffs submitted a total of eight invoicess WECTEC and SNC for work performed
under the Vogtle Subcontract and the Bridge Agreement between July and November 2017, and
three invoices to WECTEC for work perforchander the unrelated VC Summer Subcontract
between May and July 20171d( 1Y 70-132.) According to Piffs, each of those invoices
remains unpaid. Iq.)

II. Procedural History

On February 16, 2018, Plaintiffs filed th€omplaint, which alleges six claims arising
from Defendants’ failure to pay the elevamove-referenced invoices. (Compl. 1 134-84.)
Because Defendant WECTEC is a delmahe underlying bankruptcy proceeditig re
Westinghouse Elec. GdNo. 17-10751, Plaintiffs filed &r Complaint as an adversary
proceeding in the Bankruptcy Court, Adv. Pro. No. 18-101d. f/(1.)

Counts I, II, V, and VI of Plaintiffs’ Compint (the “Vogtle Claims”) arise out of
Plaintiffs’ work on the Vogtle Project pursuao the Vogtle Subcontract and the Bridge
Agreement during the July 2017 to November 2017 time peridd{ 134-46, 162—-84.)
Count Il alleges that WECTEC breached the Mo&ubcontract and th®faintiffs suffered
damages of no less than $678,861.48 essult of that breachd( 11 140—46), while Count |
seeks a declaratory judgment that the damaiggged in Count Il constitute an administrative
expense claim against WECTEC's bankruptcy estate{ 134—-39). Counts V and VI allege
that the Vogtle Defendants breached tlogle Subcontract (Count V) and the Bridge

Agreement (Count VI). Id. 11 162—-84.) Counts Ill and IVise out of the unrelated VC



Summer Subcontract, invoIECTEC only, and do not implicate any of the Vogtle
Defendants. I¢. Y 147-61.)

On April 30, 2018, the Bankruptcy Court entered a Stipulation, Agreement and Order
Between Debtors and Vogtle Owners Regardidgeksary Complaint (the “Stipulation,” Doc.
8-4), pursuant to which the Owners agreeddfend and indemnify WECTEC against the
Vogtle Claims asserted against WECTEC (Ceurand Il), and to be fully liable for any
payments required in connection withy settlement of such claimdd.(f{ 1-2.) In addition,
pursuant to the Stipulation, WEET assigned to the Owners @l WECTEC's claims against
Plaintiffs related to servicgeerformed or goods provided, anlthvaarranties related to those
goods and services, in relation to the Wedproject on or after March 29, 2017d.( K.) By
virtue of the Stipulation, WECHC has no financial stake itidjating the Vogtle Claims.See
id. 11 (*[The Owners] shall (a) retain andypaounsel on behalf of WECTEC to defend the
Vogtle Claims, (b) fully indemnify, hold hatess and defend WECTE&gainst such claims,
and (c) be fully liable and obligated to mak&y payments required in connection with any
settlement of the Vogtle Claims, and the @ebtshall not use any portion of the [bankruptcy
estate’s] Funds to pay the Vogtle Claims®’).)

The Vogtle Defendants filed their Answier Plaintiffs’ Complaint on April 29, 2018.
(Doc. 8-5.) The Answer notesath"WECTEC has no financial stakéth respect to [the Vogtle
Claims] because the Vogtle Defendants areamesiple for payment of any such claimsld. @t

5.) The Answer also contains numerous cerathims (the “Vogtle Counterclaims”), which

6 The Stipulation does not extend to Counts Il andi¥Plaintiffs’ Complaint, relating to the VC Summer
Subcontract. feeDoc. 8-4, 1 4 (“For the avoidance of doubt, [the Owners’] agreement regarding defense and
indemnification shall be limited to the Vogtle Claims. Any claims in the Complaint related to any otket, proj
including but not limited to the construction on Units 2 & 3 of the Virgil C. Summer Project in South Carolina, are
expressly excluded froffthis] agreement.”).)



allege, among other things that Plaintiffeached the Vogtle Subcontract and Bridge
Agreement, and were negligent in their congtaicand design relating the Vogtle Project.
(Id. at 42-47.)

On May 2, 2018, Defendants filed a motioridoe this Court to withdraw the bankruptcy
reference with respect to the Vogtle Claims #reVogtle Counterclaims. (Doc. 1.) Plaintiffs,
who do not oppose withdrawing the reference wepect to those claims, filed their response
on May 29, 2018. (Doc. 11.) Defendants fileditineply on June 5, 2018. (Doc. 13.) On May
22, 2018, Defendants also moved to transfer thgtlé Claims and the Vogtle Counterclaims to
the United States District Court for the Southern District of Geor@acs. 7-9.) Plaintiffs
filed their opposition to Defendants’ traesfrequest on June 27, 2018, (Doc. 14), and
Defendants filed their reply on July 16, 2018, (Doc. 16).

III. Discussion

A. Motion to Withdraw the Bankruptcy Reference

Before | may address Defendants’ motiorémsfer the instant action to the United
States District Court for the Southern Distw€tGeorgia, (Doc. 7), | must first consider
Defendants’ unopposed motion to withdraw theKkraptcy reference for the Vogtle Claims
(Counts 1, 1I, V, and VI) and the Vogtle Courtkims in the underlying adversary proceeding,
(Doc. 1). Because Defendants request transferesie claims to another district court—as
opposed to another bankruptcy court—the bankruggfarence must be withdrawn as to those
claims before the claims may be transferr8de Nw. Airlines, Inc. v. City of Los Angeles (In re
City of Los AngelesB84 B.R. 51, 59 (S.D.N.Y. 2008)Since the Bankruptcy Court lacks the

authority to order the specific relief that thayGeeks, namely a transfer of the Northwest



Action to [the United States DisttiCourt for the Central Districtf California] . . . , this Court
is the most appropriate Court to deténe the City’s request.”).
1. Legal Standard

District Courts have “original but not elusive jurisdiction” over all bankruptcy
proceedings.See28 U.S.C. § 1334(b). In this district, all proceedings—including adversary
proceedings—arising under title 11 of the Uniteat& Code are automatically referred to the
United States Bankruptcy Court for tBeuthern District of New YorkSeeAmended Standing
Order of Reference, M10-468 (S.D.N.Y. Jan. &112) (Preska, C.J.) (referring all bankruptcy
matters to the bankruptcy court pursuant to 2B.0. 8 157(a)). Once a title 11 proceeding has
been referred to the bankruptcy court, the distourt’s authority to withdraw the reference is
governed by 28 U.S.C. 8 157, which sets fdin#lhstandards for mandatory and permissive
withdrawal. 28 U.S.C. § 157(d) provides, “The dattcourt may withdrawin whole or in part,
any case or proceeding referred under this seatiorts own motion or on timely motion of any
party, for cause shown.” Section 157 does not define the term “cabee.S. St. Seaport Ltd.
P’ship v. Burger Boys, Inc. (In re Burger Boys, 1n®4 F.3d 755, 762 (2d Cir. 1996).

In deciding whether there fsause” to withdraw the bankptcy reference, a district
court considers severaldtors, including “(1) wather the claim is core or non-core, (2) what is
the most efficient use of judicial resources, Bt is the delay and what are the costs to the
parties, (4) what will promote uniformity of blruptcy administration, (5) what will prevent
forum shopping, and (6) le¢r related factors.d. (citing In re Orion Pictures Corp 4 F.3d
1095, 1101 (2d Cir. 1993)). A claim qualifiesaacore” bankruptcy claim where it “invokes a
substantive right under title 11, oould only arise in the conteaf a bankruptcy case.Joremi

Enters., Inc. v. Hershkowitz (In re New 118th LLE)6 B.R. 885, 890 (Bankr. S.D.N.Y. 2008).



Although withdrawal of the reference is lesteafappropriate where a claim falls within a
bankruptcy court’s “core” jurisdictiorsee28 U.S.C. 8§ 157(b)(2), a district court has the
discretion to nonethelesstivdraw the reference undérose circumstancesee, e.gLTV Steel
Co., Inc. v. City of Buffalo, N.YIn re Chateaugay Corp.No. 00 CIV. 9429(SHS), 2002 WL
484950, at *6 (S.D.N.Y. Mar. 29, 2002) (noting thadetermination that a matter is “core” is
“not dispositive, and in the final analysis, tré@ical question is efficiency and uniformity”
(internal quotation marks omitted)).
2. Application

Plaintiffs do not oppose Defendahtequest to withdraw ghbankruptcy reference with
respect to the Vogtle Clainad the Vogtle CounterclaimsegeDoc. 11), and | conclude that
withdrawal is appropriate here.

| first conclude that Counts V and VI—whighe claims against the Vogtle Defendants
relating to their alleged breachefsthe Vogtle Subcontract and the Bridge Agreement—are not
“core” claims in the bakruptcy proceedingSee In re New 118th LL.G96 B.R. at 890 (finding
that “garden-variety state law claim[s]tiveen non-debtor parties” are non-cosse also Scott
v. Am. Sec. Ins. Co. (In re Scpfiy2 B.R. 492, 521 (Bankr. S.D¥.2017) (holding that state-
law crossclaims between non-delstdo not fall within bankruptcgourt’s core jurisdiction).
The same is true of the Vogtle Counterclagimbich are brought by the Vogtle Defendants
against Plaintiffd. (SeeDoc. 8-5, at 42—47.) Regardlessadfether—as Defendants contend—

the Bankruptcy Court lacks jsdiction over these claimsdeDefs.” Withdrawal Br. 1 19, 22),

”While Counterclaim Il alleges a breach of the Vogtle Subcontract as to WECIEeDp€. 8-5, at 43—44),
because WECTEC assigned all of its coungénes to the Vogtle Defendants, (Doc. 8§4), the resolution of this
counterclaim will have no effecn WECTEC's bankruptcy case.



the fact that they are garden-edy state law claims between ndebtor parties weighs in favor
of withdrawing the reference.

Defendants concede that Counts | and Il imaygonsidered core claims in WECTEC's
bankruptcy proceedings: Couhasserts a breach of coatt claim against WECTEC and
Count I requests a declaratory judgment thatresulting damages constitute administrative
expenses in WECTEC's chapter 11 caseontfdl. 11 134-46.) However, Defendants correctly
point out that the ultimate outcome of teadaims will have no effect on WECTEC'’s
bankruptcy proceedings because the Owners agreed to defend and indemnify WECTEC
with respect to these claim$herefore, under the circumstasqaesented in this case, any
concerns relating to the withdrawalthe reference with regatd these arguably core claims do
not apply.

| further conclude that the remaini@gion factors support withdrawal of the reference.
Plaintiffs do not contend that Defendants emgaging in forum-shopping. In addition, because
this adversary proceeding is at an early stagehich little or no discovery has taken place and
no extensive motion practice has come befoeeBankruptcy Court, withdrawing the reference
will not lead to any “undue delay or require any duplication of effddteV. Specialists, Inc. v.
Akin Gump Strauss Hauer & Feld LLB62 B.R. 457, 472 (S.D.N.Y. 2011) (withdrawing the
reference, in part because “no discovery hakien place, and no case management plan or
other course of proceeding ha[d] been agreed on”). Moreover, withdrawing the reference will
conserve the resources of the Bankruptcy Courdlod that court to focus its attention on core
claims that do affect WECTEC's bankrupfasoceedings, thereby facilitating the timely
administration of the Debtorshapter 11 reorganizatiorsee, e.q Official Comm. of Asbestos

Claimants v. Gl Holdings, Inc. (In re G-I Holdings, In@95 B.R. 211, 217-18 (D.N.J. 2003)

10



(withdrawing adversary proceeding involving oshate-law claims against a non-debtor and
finding it “in the Court’s best irerest to adjudicatine nonbankruptcy dispute once, while the
Bankruptcy Court continues to administee thapter 11 reorganization and conduct other
common bankruptcy proceedings”).

Finally, because WECTEC has no financial stak€ounts I, I, V, and VI but does have
a stake with respect to Counts Ill and 8ége supran.6, | find it appropriate to withdraw the
reference as to some but notalnts in the adversary proceedirge, e.g.Trafalgar Power,
Inc. v. Aetna Life Ins. Cp427 F. Supp. 2d 202, 204 (N.D.N.Y. 20Q6pting that the reference
had been withdrawn with regarddertain claims asserted in adversary proceeding but not as
to other claims asserted in the same proceedragated in part on other grounds sub nom.
Christine Falls Corp. v. Algonquin Power Fund, In401 F. App’x 584 (2d Cir. 20103ge also
28 U.S.C. § 157(d) (allowing for withdrawal of procew®gs “in whole or in part”). This is not a
situation in which there is a “substantiatfual overlap among the various claims and
Defendants” such that all claims should be adjat#id in a single action for the sake of judicial
efficiency. See Messer v. Magee (In re: FKF 3, LL.8p. 13-CV-3601 (KMK), 2016 WL
4540842, at *20 (S.D.N.Y. Aug. 30, 201@®ithdrawing the reference &3 the entire adversary
proceeding given the overlap among the claimas tlquired withdrawal and those that might
have remained in the bankruptcy court). Thugte Claims—Counts |, Il, V, and VI—relate to
the Vogtle Subcontract, the 1AA, and the Bridge@gment, all of which pertain to work at the
Vogtle Plant in Waynesboro, Georgia. Giwhe Stipulation pursuant to which the Owners
agreed to defend and indemnify WECTEGiagt the Vogtle Glims, WECTEC has no
economic stake in the Vogtle Claims. By costr&ounts Ill and IV relate to a separate and

distinct contract (the VC Somer Subcontract) and projdetork at the Virgil C. Summer

11



Nuclear Generating Station in Jenkinsvilmuth Carolina), and involve only Defendant
WECTEC. | therefore find that it eppropriate to adjudicate thedaims separately and that the
reference should be withdrawn agGounts |, I, VV, and VI of Plaitiffs’ Complaint and as to the
Vogtle Counterclaims.
B. Motion to Transfer

Having determined that it groper to withdrawhe bankruptcy reference with respect to
the Vogtle Claims and the Vogtle Counterclaimsow turn to Defendants’ related request to
transfer those claims to the United States Qis@iourt for the Southemistrict of Georgia.

1. Legal Standard

Pursuant to 28 U.S.C. § 1412, “[a] districudomay transfer a case or proceeding under
title 11 to a district court forreother district, in the interest afstice or for the convenience of
the parties.” “Where a party seelo transfer venue for a core proceeding, the applicable statute
is 28 U.S.C. § 1412,” the bankruptclgange of venue statutee Official Comm. of Asbestos
Claimants of G-I Holding, Inc. v. HeymaB06 B.R. 746, 749 (S.D.N.Y.2004), whereas
“[tIransfer of venue for non-core proceedinggaverned by 28 U.S.C. § 1404(a),” the general
change of venue statul€ICl Bank Ltd. v. Essar Glob. Fund L{db65 B.R. 241, 248 (S.D.N.Y.
2017). Section 1404(a) provides, “[flor the convenience of parties andsaaian the interest
of justice, a district court mayansfer any civil action to anylor district or division where it
might have been brought.” Ultimately, howevgiln determining whether to grant a motion for
transfer under § 1412, courts consider substantially the samesfastfor a motion to transfer

under 28 U.S.C. § 1404(¥® Heyman306 B.R. at 749.

8 One distinction between the two statutethat § 1404(a) only permits transfer of an action to a venue in which the
suit originally could have been brought; however, § 1412 does not contain a similar limitation. This distoegion d
not present an issue in the instant daseause 8§ 1404(a)’s requirement is satikfiVenue is proper in the Southern
District of Georgia because “a substantial part of the eventgiving rise to the clairaccurred” there28 U.S.C.

12



In evaluating a motion to transfer puasit to § 1404(axourts consider:

(1) the convenience of the witnesses; tf convenience of the parties; (3) the
location of relevant documents and the treéaease of access to sources of proof;
(4) the locus of operative facts; (5) thweailability of process to compel the
attendance of unwilling witnesses; (6) théatiee means of the parties; (7) the
forum’s familiarity with tre governing law; (8)he weight accorakthe plaintiff's
choice of forum; and (9) trial effiency and the interests of justice.

Dickerson v. Novartis Corp315 F.R.D. 18, 27 (S.D.N.Y. 2016) (quoti8teck v. Santander

Consumer USA Holdings IndNo. 14-CV-6942 (JPO), 2015 WL 3767445, at *2 (S.D.N.Y. June

17, 2015)).

Under § 1412, courts consider six factors to mheiiee whether transfes in the interest

of justice:

1) whether transfer woulgromote the economic and ef#nt administration of the
bankruptcy estate; 2) whether the interesisidicial economy would be served by
the transfer; 3) whether thergias would be able to rece a fair trial in each of
the possible venues; 4) whether eitierum has an interest in having the
controversy decided within its borderS) whether the enforceability of any
judgment would be affected by the transerg 6) whether the aintiffs[’] original
choice of forum should be disturbed.

Enron Corp. v. Dynegy Inc. (In re Enron CorgNo. 01-16034 (AJG), 2002 WL 32153911, at
*4 (Bankr. S.D.N.Y. Apr. 12, 2002). Courts hax@nsidered the following additional factors to

determine whether transfer is convenient for the parties:

7) the location of the plaintiff and the defendant; 8) the ease of access to the
necessary proof; 9) the conveniencetltd witnesses and the parties and their
relative physical and financial condition; 18 availability of the subpoena power

for unwilling witnesses; and 11) thgmense of obtaining unwilling witnesses.

§ 1391, and Defendants are subject—and were subject at the time Plaintiffs filed their Complaint—to personal
jurisdiction in that district. eeDefs.’ Transfer Br. {1 21-22 (conceditgit Defendants are subject to personal
jurisdiction in the transferee forum).)

13



The party requesting the transtéran action to another judalidistrict bears the “burden
of making out a strong case for transfeN’Y. Marine & Gen. Ins. Co. v. Lafarge N. Am., Inc.
599 F.3d 102, 114 (2d Cir. 2010) (quotiagmline (Cross-Country) Prods., Inc. v. United
Artists Corp, 865 F.2d 513, 521 (2d Cir. 1989)). When segla transfer pursuant to 28 U.S.C.
8 1412, “that burden must be carried by a preponderance of the evidanoce Manville Forest
Prods. Corp. 896 F.2d 1384, 1390 (2d Cir. 1990). Wheteasfer is sought pursuant to 28
U.S.C. § 1404(a), the general oga of venue statute, thatmstiard is even higher—courts in
this Circuit have “consistentlgpplied the clear and convincingi@ence standard” to motions to
transfer under § 1404N.Y. Marine & Gen. Ins. Cp599 F.3d at 114.

2. Application

Defendants argue that the SouthBistrict of Georgia prodes a superior forum to the
Southern District of New York for litigating théogtle Claims and the Vogtle Counterclaims.
Plaintiffs counter that Defendts lack a sufficient basis foverturning Plaintiffs’ choice of
forum. | agree with Defendants.

As discussed aboveee suprdPart I11.A.2, Defendants sed& transfer both core and
non-core claims, thereby implicating both § 1412, ankruptcy change of venue statute, and
§ 1404(a), the general change of venue statutell therefore perfom an analysis that

addresses all of the above factors.

9 Because the standard of proohigher under § 1404(a) @ar and convincing evidea) than under § 1412
(preponderance of the evidencgge In re Enron Corp317 B.R. 629, 639 n.9 (Bankr. S.D.N.Y. 2004), it may be an
overstatement to conclude, as some courts have, that “the standards for transfer of venue under eitber § 140

§ 1412 are essentially the samBynegy 2002 WL 32153911, at *Zee alsdCICI Bank, Ltd, 565 B.R. at 257.

That said, because | find that Defendants have satisfied the more demanding standard of prablesjopiiansfers
under § 1404(akee infraPart 111.B.2, the distinction is immaterial in the instant case.

14



a. Convenience of Witnesses andilth to Compel Attendance of
Unwilling Witnesses

“Courts typically regard the convenience afresses as the most important factor in
considering a § 1404(a) motion to transferérbert Ltd. P’ship v. Elec. Arts Inc325 F. Supp.
2d 282, 286 (S.D.N.Y. 2004). This factor weigh$awor of transferring th action to Georgia.
Eight of Defendants’ nine party witnesses and all four of theylikeh-party witnesses identified
by Defendants live or work in theo8thern District of GeorgiaséeDefs.” Transfer Br. 11 9,

11), and, although the majority of Plaintiffgitnesses are based in Mississip, { 10), it is
undisputed that none of the anpiated witnesses alecated in—or anywhere near—New York.
See Dickersgr315 F.R.D. at 29 (“[D]istrict courts taa given little, if any, weight to the
convenience of witnesses who resid@either the transferor ntnansferee forum.” (internal
guotation marks omitted)). In fact, every witnesnidfied by either paytappears to live closer

to Georgia than to New York and would likelycur less inconvenience and expense in traveling
to Georgia in order to provide testimony.

With regard to non-party witnesses, simeany such witnesses are based in Waynesboro,
Georgia, §eeDefs.” Transfer Br. § 11), those witnesseould be within the subpoena power of
the Southern District dseorgia but beyond the subpogrmaver of this Court.SeeFed. R. Civ.

P. 45(c)(1) (noting that a subpoena of a non-gartyrial may only bessued “within 100 miles
of where the person resides, is employedegularly transacts busss in person”).

The convenience and accessibility of the Sautiastrict of Geogia for both party and

non-party witnesses weigh heavily in favor of transfer.

15



b. Convenience of the Partiés

“The convenience of the parties favtnansfer when transfer would increase
convenience to the moving party without gefigracreasing the inenvenience to the non-
movant.” Liberty Mut. Ins. Co. v. Fairbanks Cd.7 F. Supp. 3d 385, 399 (S.D.N.Y. 2014).
Most of the Defendants in this action areo@ga-based entities, although SNC is based in
Birmingham, Alabama! (Compl. 11 12-16.) Both Plaintifége incorporated in Mississippi
and their principal places of business kcated in Richlad, Mississippi. Id. 1§ 9-11.) Thus,
transfer to the Southern Disttiof Georgia would substanitiaincrease the convenience to
Defendants and, because Plaintiffs’ headquaster€loser to Georgia than to New York,
transfer should not increaseetinconvenience to Plaiffs. | acknowledge that because two of
Plaintiffs’ claims (Counts Il and I\Vrelating to the VC Summer Sudidract) will be litigated in
the United States Bankruptcy Court for the &eut District of Newyork, transferring the
claims that have been withdrawn to Georgia witjuire Plaintiffs to litigate in two geographic
locations. However, even if all of Plaintiffs’ alas were to remain in the Southern District of
New York, for the reasons stated abaer suprdart I11.A.2, one set of claims (Counts Ill and
IV) would be litigated in the Bankruptcy Couvhile the other set (Counts |, Il, V, and VI)
would be adjudicated by this Céand, as a result, Plaintiffs walustill be required to litigate in

two different courts and to make separaigstto New York to prosecute each action.

10 Separate and apart from the convenience of the pamieits analyzing motions to transfer also consider the
“relative means of the partiesDickerson 15 F.R.D. at 27. Both Plaintiffs and Defendants have determined that
this factor is not relevant to their disputeeéPIs.’ Transfer Br. 9 n.2; Defs.” @nsfer Br. 1 24 n.8), and | therefore
decline to consider it. (“Pls.’ Transfer Br.” referstihe Memorandum of Law in Opposition to Defendants’ Motion
to Transfer Case to the United States District Court for the Southern District of Getedidufie 27, 2018, (Doc.
14-1).)

11 Defendant WECTEC is a Louisiana corporation with agipm place of business in fesylvania, (Compl. 1 17);
however, because WECTEC has no stake in litigating the Vogtle Claims or the Vogtle Counterstsbss.(8-
4), the convenience of WECTEC warrants little or no weight in the transfer analysis.
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Based on the above, | concludattton balance, this factor igés slightly in favor of
transfer.

c. Location of Evidence and Locus of Operative Facts

Although the factors of location of evidenaeddocus of operative facts have become
less important in the “modern era of faxing, scanning, and emailing docunigictseison 315
F.R.D. at 30, they also weigh in favor of transfBlone of the relevant evidence is located in
New York and the materials and work that Ridis provided and performed relating to the
Vogtle Project—and for which they are noeeking payment—were all ultimately intended to
be delivered to, installed in, and/or performeéiorgia. Even if all of the relevant documents
could be stored and transferrgddctronically, Defendants make an unassailable argument that it
would be impossible to inspect some of the ptalsevidence at issueke., components of the
two nuclear reactors—outside the Vogtle fa@htin Georgia.

Plaintiffs counter that mangf the underlying events tookagae in either Mississippi,
Alabama, or North Carolinas¢ePIs.” Transfer Br. 16—18), but thdbes not alter the fact that
the dispute is far more closely tied to Georgia than to New YPotk.fact, the only ostensible
connection to New York is that WECTEC's bangtcy proceedings were filed here. However,
since WECTEC no longer has any economic stake in the Vogtle ClameRdc. 8-4), that

connection is of little importance.

2 While Plaintiffs argue in their opposition that the Southern District of Mississippi vibeuddmore appropriate
venue than the Southern District of Georgsefls.” Transfer Br. 19-21), | decBrto address those arguments as a
request that the action be transferred to Mississippi is not properly befoi®esleR. 7.1(a)—(b) (requiring “an
opposing party who seeks relief that goes beyond the denial of the motion” to file a “notice of motion . . .
specify[ing] the applicable tes or statutes pursuant to which the nofbrought, and [specifying] the relief
sought by the motion”). The relevant comparison here is between the Southern Disteiat 6otk and the

Southern District of Georgia.
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d. Familiarity with the GovernintLaw and State’s Interest in
Deciding the Controversy Within Its Borders

Because “federal courts routinely applg taw of other jurisdictions,” a court’s
familiarity with the governing law often meritdgtle weight in the transfer analysis; however,
“there is a state interest in deciding local comersies within its borders by those familiar with
its laws.” Dynegy 2002 WL 32153911, at *7. Much of thenduct relevant to this dispute
occurred in Georgia and both the Vogtle Sulb@mt and the Bridge Agreement are governed by
Georgia lawt® (Defs.’ Transfer Br. 21.)

Moreover, disputes between some of the sparges regarding cotisction of the same
two nuclear reactors that areetbubject of this action werdi¢jated for several years in the
Southern District of Georgia befothey were settled in 201&ee, e.g.Stone & Webster, Inc. v.
Ga. Power Cq.No. 1:12-mc-13 (S.D. Ga.ga. Power Co. v. Westinghouse Elec.,Ctm. 1:12-
cv-123 (S.D. Ga.)za. Power Co. v. Westinghouse Elec.,Glm. 1:12-cv-167 (S.D. Ga.).
Therefore, courts in the Southern DistrictGdorgia are not only arguably more familiar with
the law governing this dispute but also momaifear with the underlyindacts and litigants.
Finally, the fact that the Vogtleroject is “a local project witkignificant local effects” also
counsels in favor of transfeGee Stone & Webster, Inc. v. Ga. Power, @65 F. Supp. 2d 56,

63 (D.D.C. 2013) (dismissing complaint filed in thestrict of Columbiaand concluding that the

B The IAA, by contrast, specifies that it “shall be goverhgdhe laws of the State of New York” and that “[e]ach

Party consents to the exclusive jurisdiction of the Banksu@burt to resolve any dispute arising out of or relating

to this Agreement.” (IAA, 1 24.However, the IAA—which is an agreement between the Debtors and the
Owners—also specifies that “[n]o term of this Agreement is intended to benefit any person other than the signatories
hereto nor will any term be enfm@able by any other person.ld.(] 23.) Plaintiffs contehthat the forum selection

clause in the IAA supports denial of Defendants’ transfotion; however, it appearkear from the face of the IAA

that it governs only claims between the Debtors and the Owners and does not extend to claimsftsy Rtaieed,

Plaintiffs supply no legal or factual support for the notiwait they are intended beneéides of the forum selection

clause. The IAA’s choice of law and fanuselection clauses therefore do not mliagainst transfer of this action.
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Southern District of Georgia offed a superior forum in which taigate dispute relating to the
same two nuclear reactaasthe Vogtle Plant).

e. Plaintiffs’ Choice of Forum

Although a plaintiff's choice oforum is generally entitled tsubstantial consideration,”
Warrick v. Gen. Elec. Co. (In re Warrick)Q F.3d 736, 741 (2d Cir.1995)he emphasis that a
court places on plaintiff's choice of forum diminishes where the facts giving rise to the litigation
bear little material connéon to the chosen forum.In re Chateaugay Corp2002 WL 484950,
at *9 (internal quotation marks omitted). Thesertainly the case here, where the only
connection between the dispute and Plaintdfgsen forum—i.e., WECTEC'’s pending chapter
11 proceedings—will have no impact on theghtiion of the dispute given the Owners’
agreement to defend and indemnify WECTEC asgfathe Vogtle Claims. Additionally, not only
did the “operative facts of the action” occutside New York, but New Yik is not Plaintiffs’
“home forum,” which further diminishdle weight assigned to this factdickerson 315
F.R.D. at 32. Finally, Plaintiffs’ claim that thehose this forum atldas dubious at best and
borders on specious, since it seenad Blaintiffs filed their advessy proceeding in this district
solely because the underlying bankruptcy proceediagsalready been filed here. New York is
more properly viewed as Westinghousdisgen forum—not Platiffs'—and the only
Westinghouse party in the adversary proceedMigCTEC, has joined in the instant transfer
request.

f. Trial Efficiency and Interests of Justice

| find the remaining factors ofisdl efficiency and the interestd justice to be neutral.
Although “the district in which tl& underlying bankruptcy case isnoéng is presumed to be the

appropriate district for heg and determination” of tated adversary proceedinggeyman
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306 B.R. at 750, where, as here, “adversary prongsdi. . involve parteeand issues that are
discrete [from the underlying bankruptcy] and readigntifiable,” consideations of a debtor’s
“disparate assets and creditors [which] justifietaining the [main bankruptcy proceeding] in
New York . . . are not relevantDynegy 2002 WL 32153911, at *4. The claims and parties
involved in the Vogtle Counts are—by virtoéthe Stipulation between WECTEC and the
Owners, (Doc. 8-4)—entirely separate frtime underlying bankruptcy proceedings and the
adjudication of those claims in a sepatatation will not create any inefficiencies.
Furthermore, “there has not y@en a significant investment e Southern District of New
York in [this adversary proceeding] in terms of either time or wotkvivo Research, Inc. v.
Magnetic Resonance Equip. Carpl9 F. Supp. 2d 433, 439 (S.D.N.Y. 2000).

Finally, Plaintiffs do not contend that transfeg the action to th&outhern District of
Georgia would either prevent them from receivirfgiatrial or affect tle enforceability of any
judgment issued in the matteBee Dynegy2002 WL 32153911, at *4igting these among the
factors courts consider in determining whethansfer pursuant to § 1412 is in the “interests of
justice”). In other words, Plaintiffs do not idép any adverse effect that transfer would have on
their trial rights.

| therefore conclude that Defendanty@aemonstrated by clear and convincing
evidence that all factors relevantthe transfer analysis ued§ 1412 and § 1404(a) are either
neutral or weigh in favor of transferring the Vieg€laims and the Vogtle Counterclaims to the

Southern District of Georgia.
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IV. Conclusion

For the foregoing reasons, Defendants’ motmwithdraw the bankruptcy reference as
to the Vogtle Claims and the Vogtle Courtaims, (Doc. 1), is GRANTED. Defendants’
motion to transfer those claims to the United &ddistrict Court for the Southern District of
Georgia, (Doc. 7), is also GRANTED.

The Clerk of Court is respectfully directamlterminate the open motions at Documents 1
and 7 and to transfer the iteyClaims—Counts I, II, V, and VI—as well as the Vogtle

Counterclaims, in the adversary proceeding, Nol(B6, to the Southern §lrict of Georgia.

SO ORDERED.

Dated: March 25, 2019
New York, New York

United States District Judge
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