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JESSE M. FURMAN, United States District Judge: 

 Upon review of the parties’ motion papers, the Court concludes that Defendants’ motion 

for summary judgment must be denied.  Defendants’ argument that Plaintiff Anna Marie 

Scorsonelli was terminated for poor performance, and not on account of a disability, is not 

without force and may well prevail at the end of the day based, in part, on the proposition that 

“an employee’s disagreement with her employer’s evaluation of her performance is insufficient 

to establish discriminatory intent.”  Ricks v. Conde Nast Pubs., Inc., 6 F. App’x 74, 78 (2d Cir. 

2001) (collecting cases).  But, drawing all inferences in Scorsonelli’s favor, there is sufficient 

evidence — most notably, the differential treatment of Scorsonelli and Michelle Smith paired 

with Ms. Smith’s testimony that she was similarly situated to Scorsonelli, see ECF No. 41 — for 

the issue of pretext to go to a jury.  See, e.g., Hinton v. City Coll. of N.Y., No. 05-CV-8951 

(GEL), 2008 WL 591802, at *16 (S.D.N.Y. Feb. 29, 2008) (Lynch, J.) (denying summary 

judgment on the ground that “[a]  reasonable juror could equally well find” an alleged comparator 

“better qualified than [the plaintiff], or otherwise find them not similarly situated, but [the 

plaintiff had] presented sufficient evidence to make this a genuine issue for trial” ).   
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A reasonable jury could likewise find that Defendants failed to accommodate 

Scorsonelli’s disability.  Even if Scorsonelli’s daily requests for time off do not qualify as a 

request for accommodation, that fact would not be fatal to her claim.  The law requires 

employers to engage employees they know or should know suffer from a disability in an 

interactive process to identify a reasonable accommodation.  See, e.g., Brady v. Wal-Mart Stores, 

Inc., 531 F.3d 127, 135-36 (2d Cir. 2008).  Here, there is sufficient evidence in the record for a 

jury to find that Defendants were on notice of Scorsonelli’s alleged disability.  See ECF No. 40, ¶ 

6; ECF No. 41, ¶¶ 14-17.  Moreover, a jury could find that a finite period of medical leave would 

have been a reasonable accommodation given, among other things, that Defendants permitted 

Ms. Smith to take four months of leave to care for her husband.  See Graves v. Finch Pruyn & 

Co., 457 F.3d 181, 185 n.5 (2d Cir. 2006) (noting that, although the Second Circuit has not yet 

determined whether unpaid leave is ever a reasonable accommodation, most circuits and the 

Equal Employment Opportunity Commission have concluded that it can be under some 

circumstances); see also ECF No. 46, ¶ 144.  Under these circumstances, Scorsonelli’s 

termination may amount to a denial of a reasonable accommodation.  See, e.g., Adduci v. Yankee 

Gas Servs. Co., 207 F. Supp. 3d 170, 180-82 (D. Conn. 2016) (holding that a reasonable jury 

could find that employer failed to provide reasonable accommodation of employment in an 

alternative position and instead terminated his employment).   

Finally, although the question is a particularly close one, a reasonable jury could 

conclude that Scorsonelli’s repeated daily requests for leave constituted “protected activity” and 

that her termination — which occurred while she was on leave because (in Defendant Dr. Frank 

DeCicco’s words) it “wasn’t an adaptable situation,” ECF No. 43, ¶ 78 — was in retaliation for 

those requests.  See, e.g., Rodriguez v. Atria Senior Living Grp., Inc., 887 F. Supp. 2d 503, 512 
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(S.D.N.Y. 2012) (“Requesting a reasonable accommodation of a disability is an ADA-protected 

activity.” (citing Weixel v. Board of Educ. of City of N.Y., 287 F.3d 138, 149 (2d Cir. 2002)).1 

 In short, drawing all inferences in Scorsonelli’s favor, see, e.g., Sec. Ins. Co. of Hartford 

v. Old Dominion Freight Line, Inc., 391 F.3d 77, 83 (2d Cir. 2004), the Court is compelled to 

conclude that Defendants’ motion for summary judgment must be denied.  Unless and until the 

Court orders otherwise, the parties shall submit their proposed joint pretrial order and associated 

materials (in accordance with Paragraph 5 of the Court’s Individual Rules and Practices in Civil 

Cases) within thirty days of the date of this Memorandum Opinion and Order.  See ECF No. 18, 

¶¶ 14-15.  They should be prepared to begin trial as early as two weeks thereafter.  See id. ¶ 16.  

That said, the Court is firmly of the view that the parties should try to settle this matter without 

the need for an expensive and risky trial.  To that end, the Court directs the parties to confer 

immediately about the prospect of settlement and conducting a settlement conference before 

Magistrate Judge Gorenstein (or before a mediator appointed by the Court or retained privately).  

                                                 
1   In arguing that Scorsonelli’s retaliation claim under the New York City Human Rights 
Law (“NYCHRL”) should be dismissed, Defendants cite two Appellate Division decisions for 
the proposition that “[a] request for reasonable accommodation . . . does not constitute protected 
activity for purposes of a [NYCHRL] retaliation claim.”  ECF No. 36, at 24 (citing Witchard v. 
Montefiore Med. Ctr., 960 N.Y.S.2d 402 (App. Div. 2013); McKenzie v. Meridian Capital Grp., 
LLC, 829 N.Y.S.2d 129, 131 (App. Div. 2006)).  There is reason to doubt the soundness of these 
decisions, however, given that the New York City Council has “created a one-way ratchet, by 
which interpretations of state and federal civil rights statutes can serve only as a floor below 
which the City’s Human Rights law cannot fall.”  Mihalik v. Credit Agricole Cheuvreux N. Am., 
Inc., 715 F.3d 102, 109 (2d Cir. 2013) (internal quotation marks omitted); see, e.g., Morse v. 
Fidessa Corp., 84 N.Y.S.3d 50, 64 (App. Div. 2018) (discussing a 2016 amendment to the 
NYCHRL that was intended to make the law “maximally protective of civil rights in all 
circumstances”); see also, e.g., Pacheco v. Park S. Hotel, LLC, No. 12-CV-9127 (PAC), 2014 
WL 292348, at *4 (S.D.N.Y. Jan. 27, 2014) (“[R]equests for accommodation constitute protected 
activity under the ADA and NYCHRL.”). 
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If the parties agree that a settlement conference would be appropriate, they should promptly 

advise the Court and seek an appropriate extension of the pretrial deadlines. 

The Clerk of Court is directed to terminate ECF No. 31. 

 
SO ORDERED. 

Dated: November 14, 2019          __________________________________ 
 New York, New York     JESSE M. FURMAN 
              United States District Judge  
 

 


