Drywall Tapers and Pointers of Greater New York Local Union 1974, IUPAT, ...v. CEl Contractors, Inc. Doc. 29

USDC SDNY
DOCUMENT
ELECTRONICALLY FILED
UNITED STATES DISTRICT COURT DOC #:
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DRYWALL TAPERS AND POINTERS OF : 18 Civ. 4581 (LGS)
GREATER NEW YORK LOCAL UNION 1974,:
IUPAT, AFL-CIO, : OPINION AND ORDER
Petitioner,
-against-
CEI CONTRACTORS, INC., :
Respondent:
____________________________________________________________ X

LORNA G. SCHOFIELD District Judge:
Petitioner Drywall Tapers and PointersGrfeater New York Local Union 1974, IUPAT,

AFL-CIO (“Drywall”) petitions for confirmation ot favorable arbitration award issued January
29, 2018 (the “Award”), along with interest, liquidated damages, legal fees and court costs.
Respondent CEI CONTRACTORS, Inc. (“CEI”) does not oppose thegretitror the following
reasons, the petition is granted in substantial part.

L. BACKGROUND

The following uncontested facts are taken from the Award and evidence submitted in
support of the Petition.

CEl entered into a collective bargainingegment (the “Agreement”) with Drywall. The
Agreement requires CEI to make contributionseaain trust funds. The Agreement provides
that employee grievances miag settled through arbitratioand establishes appropriate fines for
violating the aforementioned provisions. Ifambitration is commenceghd one party fails to
appear after due notice, the hegrmay proceed in that party’s ahse. In order to prevail at
the arbitration hearing, the present party nsusimit the evidence required for a decision in the

party’s favor.
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CEl failed to pay benefits to certain Drylaembers in violation of Article XX Section
1. Drywall served CEI with a Nize of Intent to Arbitrate datethnuary 2, 2018. A letter dated
January 2, 2018, was sent to CEl via Unitect®aService informing CEI that a hearing was
scheduled for January 29, 2018. The aabin was held on January 29, 2018, and no
representative of CEl appeared. The Joint &@adard (the “Board”jound CEI guilty of failing
to pay benefits, violating Article XX Section'10n January 29, 2018, the Board issued the
Award in favor of Petitioner, finding that CEl owes benefits to certain Drywall members totaling
$8,820.98.

On May 23, 2018, this action was commenced to enforce the Award pursuant to Section
301 of the Labor Management Relations Act (“RK’), 29 U.S.C. § 185; Section 502(e)(1) and
502(f) of the Employee Retirement Income Security Act of 1974 (“ERISA”), 29 U.S.C. §
1132(e)(1) and 1132(f). CEIl was served with a Summons and Complaint on June 7, 2018, and
proof of service was filed with the Court aamé 12, 2018. CEI has not appeared or responded
to Petitioner's Summons and Complaint. Drywall sought a default judgment on July 12, 2018,
which the Court construes as an unopposed motion for summary judgment.
I1. DISCUSSION

A. Confirmation of the Award

Section 301 of the LMRA “provides fedéurts with jurisdiction over petitions
brought to confirm laboarbitration awards. Trs. For the Mason Tenders Dist. Council Welfare
Fund v. Super, L.L.CNo. 16 Civ. 6387, 2017 WL 2703572, at *2 (S.D.N.Y. June 22, 2017)

(quotingLocal 802, Assoc. Musicians v. Parker Meridien Hotdl5 F.3d 85, 88 (2d Cir. 1998)).

1 The Award to Article XXI Section 1. However, such section does not exist, and the proper
section appears to be Article XX Section 1.
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“[G]enerally a district courtlsould treat an unanswered . . tif)@n to confirm . . . as an
unopposed motion for summary judgmen’H. Blair & Co., Inc. v. Gottdiene¥62 F.3d 95,
110 (2d Cir. 2006).

Though a summary judgment standard is applied to confirmation proceedings, a “federal
court’s review of labor arbitration awardsnarrowly circumscribed and highly deferential --
indeed, among the most deferential in the laiNat’| Football League Mgmt. Council v. Nat'l
Football League Players Ass’820 F.3d 527, 532 (2d Cir. 2016). sAong as the arbitrator is
even arguably construing or applying the cactteand acting within the scope of his authority,
that a court is convinced he committed seriewsr does not suffice to overturn his decision.”
United Bhd. Carpenters & Joiners of AM. Tappan Zee Constructors, L.L.804 F.3d 270,

275 (2d Cir. 2015). “Itis the afibator’s construction ofhe contract and assessment of the facts
that are dispositive, ‘however good, bad, or uglyNat'| Football League820 F.3d at 536
(quotingOxford Health Plans, L.L.C. v. Sutté&69 U.S. 564, 573 (2013)). The Award should be
confirmed as long as it “draws its essence ftbencollective bargaining agreement and is not
merely the arbitrator’'s own brand of industrial justicéd” at 537 (citations omitted).

No genuine issues of materfatt exist in this case, as the Petition is uncontested and the
Award draws its essence from the Agreement, whagjuires CEI to pay make contributions to
certain trust funds. The Agreement provides foiteation as a means of addressing grievances
and empowers the arbitrator to award monetary damages and ingzedtlat’l Football
League 820 F.3d at 53%&ee also Trs. For the Mason Tergl®ist. Council Welfare Fund v.

DCM Grp., L.L.C, No. 13 Civ. 1925, 2017 WL 384690,*dt(S.D.N.Y. Jan. 25, 2016)

(confirming arbitration award brought under BA 8 301 where defendant did not oppose



petition and record supported arbtors’ findings). Drywall ientitled to confirmation of the
Award.

B. Attorney’s Fees and Costs

Drywall also requests payment of attorsidges of $3,150 and costs of $480. “Section
301 of the [LMRA] does not provide for attorney&es in actions to confirm and enforce an
arbitrator’'s award.”Int'l Chem. Workers Union (AFL-CIQLocal No. 227 v. BASF Wyandotte
Corp, 774 F.2d 43, 47 (2d Cir. 198%)¢cord Trs. Of the N.Y.C. Dist. Council of Carpenters
Pension Fund v. Coastal Envtl. Grp., Indo. 16, Civ. 6004, 2016 WL 7335672, at *3
(S.D.N.Y. Dec. 16, 2016). However, a courtynaavard fees and costs in an LMRA case
pursuant to its equitable powerSee Odeon Capital Grp. L.L.C. v. Ackerm@&é4 F.3d 191, 198
(2d Cir. 2017). “As applied to suits for the confirmation and enforcement of arbitration awards, .
.. when a challenger refusesatoide by an arbitrator’s decisianthout justificdion, attorney’s
fees and costs may properly be awardesee Int'l Chem. Workers Unipia74 F.2d at 47
(internal quotation marks and citation omitteacord N.Y.C. Dist. Council of Carpenters v.
New England Constr. Co., IndNo. 16 Civ. 6608, 2017 WL 1967743, at *4 (S.D.N.Y. May 11,
2017).

Here, CEIl signed a collective bargaining agreement that provided for arbitration, failed to
participate in the arbitration pceeding after receivingotice of the hearing, failed to satisfy the
Award and failed to oppose the instant petitidius, CEI has failed to justify its refusal to
abide by the arbitrator’s decisioRetitioner is therefore entitled to reasdeaditorneys’ fees
and costs.See, e.g.Trs. of the N.Y.C. Dist.dincil of Carpenters Pension Fun2D16 WL
7335672, at *3-4 (awarding fees arwkts where employer agreedatbitration, but failed to

appear at the arbitration, satisfy the anardpposed a petition to confirm the award).



The issue of attorneys’ fees and costefsrred to Magistite Judge Gabriel W.
Gorenstein for determination. Drywallaot yet submitted timesheets or background
information about the attorneys who worked on the case.

C. Interest and Liquidated Damages

Drywall also requests interest of 5.2%#r annum through July 31, 2018, and liquidated
damages of $882.10, or 10% of the principal amoiihe request is denied because there is no
evidence in the record that Petitiomeentitled to such payments.

In a letter dated Septemiiat, 2018, Drywall claims that #icle XV of the Agreement

provides the basis for this assessméntelevant partArticle XV states:

The cost of administration necessary tayxaut the functions of the Joint Board
shall be borne by all Employers in agreement with Local Union 1974 and shall for
all purposes constitute an expensel@hg business under this Agreement.
Commencing June 28, 2017, each Employer shall pay the sum of twenty ($.20)
cents per hour for each Journeyperson and/or Apprentice, for the administration of
the Joint Board. . . . If the Employerd ta pay the administrative charges to the
Joint Board, the Joint Board shall have the right to take whatever steps are
necessary to recover the administrativarges owing to the Joint Board and the
Employer shall be liable for all costs forlleations of the payents due together-

with [sic] attorney’s fees and such penalties as may be assessed by the Joint
Board.

Drywall’s letter explains that “[tlhe Union JdiBoard routinely assesses interest calculated at
5.25% per annum and liquidated damages calcut2@% of the principal amount in order to
‘recover the administrative charges owing to thaetdoard’ associated with the Joint Board’s
efforts to collect delinquent assessmegainst charged sigray employers.”

Drywall’s claim is unavailing. First, ArticlXV provides for costassociated with the
collection of “administrative charges” which appéapertain only to the Board assessment of

$0.20 per hour for each worker employed. Télevant paragraph makes no mention of



collection costs for arbitration awards. Secdhdre is no indication ithe Award or elsewhere
in the record that the Joint Board in fassessed any such costs or penalties.
III. CONCLUSION

For the foregoing reasons, Drywall’s petition for confirmation of the Award is
GRANTED. Drywall is entitled t&#8,820.98, plus attorney’s fees and costs as determined by
Judge Gorenstein. Drywall’s request faerest and liquidated damages is DENIED.

Dated: October 12, 2018
New York, New York
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LORI(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE




