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ILANA ROTHBEIN, :

18-CV-5106(VEC)
-against
OPINION AND ORDER

CITY OF NEW YORK; NEW YORK CITY

DEPARTMENT OF EDUCATION; CARMEN

FARINA, former Chancellor oThe New York

City Department of Education; KETLER

LOUISSAINT, New York City Superintendent

District 75; JEANNE BRADLEY, Principal

P94M/The Spectrum School; JULIA

MCCROSSON, Assistant Principal P94M/ The

Spectrum School, in their official and individual:

capacities, RICHARD CARRANZA, Chancellor :

of The New York City Department of Educatlon

in his official capacity only;

Defendard.
VALERIE CAPRONI United States District Judge:
Plaintiff llana Rothbeinanoccupational therapisbrmerly employed by the New York

City Department of Education (“DOE”), brought this action against DOE, theo€Ckigw York,
and various DOE employees and officEéBefendants”), allegingamong other thingshat
Defendants violated heivil rights under the federal and New York constitutions; conspired to
interfere with her civil rights in violation of 42 U.S.C. § 1985(3); dmmeanated and retaliated
against her in violation dhe New York State an@ity Human Rights Laws; and breached and
tortiouslyinterfered with an employment contra@eeDkt. 1 (Compl.). Defendants’ motion to
dismiss Plaintiffs’ claims under Fed. R. Civ. P. 12(b)¢6&Dkts. 24-26js GRANTED IN

PART and DENIED IN PART.
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BACKGROUND'?!

Beginning inOctober 2013Plaintiff, an openlygay womanwas employeas a licensed
occupational therapist for Defeant DOEat P94M/The Spectrum School (“P94M’'$eeDkt. 1
(Compl.) 1191 27-381In October 2017, following an internal investigation by DOE’s Office of
Special Investigation (“OSI”) into charges that Plaintiff had falsifiedienin DOE’s electronic
recordkeeping system for student servighe “Special Education Student Information System,
or “SESIS”),Defendants terminated PlaintifSee idf{67-91. In a nutshelgfter an
investigation that Plaintiff characterizes as riddled with procedural irneijegaOSI| foundthat
Plaintiff reported having provided therapy services to students on dates and hiemesnifact,
she was in the school cafeteria not providimg serviceslaimed See idf{67-91, 114-50.
Plaintiff asserts thdtertermination was wrongfudnd that she was falsely accused of falsifying
SESIS entriesSee idf138-66, 71, 74, 77-79, §67-108.

Consistent withthe collectivebargaining agreement betweRhaintiff's union, the United
Federation of Teachers (“UFT'and DOE Plaintiff appealed her terminatipattending both a
“Step 1” and “Step 2" hearing with her union representative and DOE repregentdikt. 1
(Compl.) 19 93L08. DOE denied Plaintiff's grievance at both stags and the union declined
to pursueher grievance to arbitratiord. §9109-10.

In June 2018, Plaintiff filed this action, asserting a hostasmsunderfederal, state, and
New York CitylawsagainstNew York City; DOE; DOE’s current andormer Chancellas;

P94M’s districtsuperintendentleannéBradley, P94M’s principalandJuliaMcCrosson

P94M's assistant principal (“AP.")SeeDkt. 1 (Compl.) 11 6-15, 154-22Flaintiff seeks

! The Court draws the following factual background from the Complathtanept$laintiff’s factual
allegations as trueSee, e.gGibbons v. Malone703 F.3d 595, 599 (2d Cir. 2013).
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reinstatement, compensatory and punitive damages, attorneys’ fees, andatgckeliaf. 1d.
19115153;id. at 3233. Defendantsnovedto dismiss. SeeDkts. 24-26.
DISCUSSION

“To survive a motion to dismiss under Rule 12(b)(6), a complaint must allege sufficient
facts, taken as true, to state a plausible claim for religtinson v. Priceline.com, In@11 F.3d
271, 275 (2d Cir. 2013) (citinBell Atl. Corp. v. Twomby650 U.S. 544, 555-56 (2007)). When
considering a Rule 12(b)(6) motion to dismiss, the Court accepts all factualialtsgn the
complaint as true and draws all reasonatfifierences in the light most favorable to the plaintiff.
SeeGibbons 703 F.3d at 599. “[T]o survive a motion under Rule 12(b)(6), a complaint does not
need to contain detailed or elaborate factual allegations, but only allegatificisrsiuto raise an
entitlement to relief above the speculative levédgiler v. Harlequin Enters., Ltd751 F.3d 64,
70 (2d Cir. 2014) (citation omitted).

I. Defendants’ Request That the Court Consider Documents Beyond the Complaint

Defendants asthe Court to consider several documents they inclwdédtheir motion
to dismiss.See generallpkt. 26 & exs. 1-8see alsdkt. 25 (Mem. in Supp. of MTD) at 3 n.3
Dkt. 34 (Dec. 27, 2018 letter from Defendants). Plaintiff generally opposes Defendguesst,
although she acknowledges that her Complaint does “refer[] to some of the exhibits nisfenda
include with their motiori Dkt. 30 (Mem. in Opp. to MTD) at 2 n.1. UnhelpfylRlaintiff
does not specify which documenifsany, she concedethe Court may properly consideid.

In resolving a motion to dismiss, a court ordinafityust limit” its review “to facts stated
in the complaint or in documents attached to the complaint as exhibits or incorporated in t
complaint by reference.Kramer v. Time Warner Inc937 F.2d 767, 773 (2d Cir. 1991)A “
complaint is deemed to include any written instrument attached to it as an exhifiaterials

incorporated in it by reference, . . . and documents that, although not incorporated Imgeefere
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are‘integral’ tothe complaint . ..” Sira v. Morton 380 F.3d 57, 67 (2d Cir. 2004) (quoting
Chambers v. Time Warner, In€82 F.3d 147, 153 (2d Cir. 2002)A document is “integral” to
the complaint only where the plaintiffelijed] on the terms and effect fthe] document in
drafting the complaint Chambers282 F.3d at 153.

Apart fromconsidering documents referenced in or integral to a complaint, a court may
alsoconsider “facts of which judicial notice may properly be taken under Rulef2B& Bederal
Rules of Evidence” and, consequently, disregard “allegations in a complaint thatlazirdgr
are inconsistent with judicialyoticed facts.”Becker v. Cephalon, IndNo. 14CV-3864, 2015
WL 5472311, at *3, 5 (S.D.N.Y. Sept. 15, 2015) (internal quotatiarks omitted).

For purposes of resolving Defendants’ motion to dismiss, the Court will consider the
following three documenthat Defendanthavesubmited, along withanother document
Defendants have not submitted that Plaintiffrelied upon irher Complaint?

The Court will conside¢l) the DOE OSI'slune 8, 2017 Investigative Report regarding
Plaintiff and(2) theDOE-UFT CBA in effectwhenPlaintiff was terminatedSeeDkt. 26 exs. 3,

7. Plaintiffrelied extensivelypn both documents, so they &irgegral” to the Complaint.
Chambers282 F.3d at 153ee alsdkt. 1 (Compl.) 11 67, 71-83, 93, 101, 107-10, 124-26, 135.
Next, the Courtakes judicial notice of petition Plaintiff filed against Defendants in
New York County Supreme Court, pursuant to N.Y. C.P.L.R. section 7803, seeking (1) a
judgment that Plaintiff's termination violated New York’s Civil Service Law, DQIgs, and the

DOE-UFT CBA, (2) damages, and (BinstatementSeeDkt. 26 ex. 8. The Court notices the

2 Plaintiff does not question the authenticity of any of these doctsnoe assert a “material disputed issue[]
of fact regarding the]ir] relevance .,” Falkner v. Beer463 F.3d 130, 134 (2d Cir. 2006).

Becausdefendants’ other documents are unnecessary to the Court’s dispositiefentiBnts’ motion
the Court will not address them.
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petition, however, only for the content iv$ allegations.Seelnt’| Star Class Yacht Racing Ass’n
v. Tommy Hilfiger U.S.A., Inc146 F.3d 66, 70 (2d Cir. 1998A court may take judicial notice
of a document filed in another court not for the truth ofrtfa¢ters asserted in the other
litigation, but rather to establish the fact of such litigation and related filiiggernal quotation
marks omitted) Manta Indus., Ltd. v. TD Bank, N,Ao. 17€CV-2495, 2018 WL 208416 At

*6. Similarly, the Court takejudicial notice of the Supreme Court’s order disposing of
Plaintiff's petition (towhich Plaintiff raised no authenticity objection), but only to the extent it
shows that the petition was disposed 8&eDkt. 34 ex. 1.

Finally, because Plainti§ Comgaint “relifed] on the terms and effect of” DOE’s “Rules
and Regulations Governing Nétedagogical Administrative Employeetyose rules are
“integral” to the Complaint, and the Cowvill consideithemin resolvingthis motion
Chambers282 F.3d at 15%ee alsdkt. 1 (Compl.) 11 120-23. The Rules and Regulations—
which Defendants did not submit with their motieare attached to this opinion as Appendix A.

II.  New York City’s Motion to Dismiss

Defendants contend, and Plaintiff does not contestthib&ity of New York is not a
proper party to this action becalB®E and the City of New York are separate entitesl
there are no allegations specific to the City in the Complaint. Dkt. 25 (Mem. in Supp. 9f MTD
at 23 n.9. The Court agrees and dismisses all clasnagainsthe City. See, e.gWhite v.

N.Y.C, No. 13CV-7156, 2014 WL 4357466, at *18-19 (S.D.N.Y. Sept. 3, 2014) (dismissing
claims against New York City because it and DOE “renalistinct legal entities” anldecause
“[p] laintiff ha]d] not alleged any facts implicatif@ity] in the alleged wrongdoiriy Plaintiff
will be given leave tamend her Qmplaint to allege facts that implieghe City in the alleged

wrongdoing about which she complains.
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1. Plaintiff's Claims Under 42 U.S.C. § 1983

A. Plaintiff's Section 198&laimsare Dismissed as AgainBtOE and the Individual
Defendants in Their Official Capaies

It is well settled tha& local governmens liableunderSection1983 for injuries inflicted
by its employees or agertsly whenthe injury is*caused by thegovernment’s policy or
custom. SeeMonell v. Dep’t of Soc. Sery<l36 U.S. 658, 693-95 (1978&ge also, e.g.

Pembaur v. City of Cincinnat475 U.S. 469, 479 (1986) (“[T]ortious conduct, to be the basis for
municipal liability under 8§ 1983, must be pursuant to a municipalipfficial policy’ . ...”). In
responding to Defendantatgumenthatshe has failed to plead an official policy or custom

upon which her Section 1983 claims against DOE can be fouseleldkt. 25 (Mem. in Supp. of
MTD) at 1516, Plaintiff expressly disclaietdany reliance on ®onelltype policy,cryptically
insisting that she “does not at this stage rely upbtoell claim against the City but rather on

the specific acts and participation alleged on the part of defendant former Givdf@eha as

an actionable basis for [Farinalgbility,” Dkt. 30 (Mem.in Opp. to MTD) at 12 Because

Plaintiff admits that her Complaint fails to plead the only thgumguant to which DOE can be
liable under Section 1983, h&ection 1983 claims are dismissed as ag&iadE 3

Plaintiff's Section 1983 claims against timelividual defendants in their official
capacitiesuffers from the same legal flawlonell's “policy or custom” requirement applies as
much to a suit against a municipal officer in his or her official capacity assttd@esuit against
the municipalityitself. See, e.gPatterson vCty. of Oneida 375 F.3d 206, 226 (2d Cir. 2004)
(citing Hafer v. Melg 502 U.S. 21, 25 (1991) (“[@icial -capacity suits generally represent only

another way of pleading an action against an entity of which an officer is an.ag&dcause

3 Plaintiff's contrary allegation notwithstandinggeDkt. 1 (Compl.) 20, DOE cannot be liable under
Section 1983 for the individual defendants’ condutirespondeat superidheory. SeeMonell, 436 U.S. at 691.
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the real party in interest in an officiehpacity suit is the governmental entity and not the named
official, the entitys policy or custom must have played a part in the violation of federdl law.
(internal quotation marks andaiions omitted)))superseded in part on other grounds by statute
as recognized in luorno v. DuPont Pharm. Ck29 F. App’x 637, 639 n.4 (2d Cir. 2005)he
policy-or-custom requiremeraisoapplies “irrespective of whether the relief sought is monetary
or prospectivé. L.A. Cty. v. Humphrie562 U.S. 29, 39 (2010). Thus, having disavowed that
she is pursuing a claipremised on a municipal policy or practice, Plaintiff has failed to state a
Section 1983 claim against the individual defendants im dffcial capacities.

B. Counts One and Two are Dismissed as Against the Individual Defendants in Their
Personal Capacities

The Court also dismisses Counts One and Two as against the individual defendants in
their personal capacities. Qualified immuniltyedds a government official from money
damagesvhenhis conduct did “not violate clearly established statutory or constitutional rights
of which a reasonable person would have knowgity of Escondido v. Emmagnk39 S. Ct.

500, 503(2019) (per curiam)quotingKisela v. Hughesl38 S. Ct. 1148, 1152 (2018) (per
curiam)) see also, e.gDavis v. Scherer468 U.S. 183, 197 (1984) (“A plaintiff who seeks
damages for violation of constitutional or statutory rights may overcome thedaett official’s
gualified immunity only by showing that those rights were clearly establist#he time of the
conduct at issue.”). While a plaintiff need not identify “a case directly on pointhonigrate
that an asserted federal right was clearly established at the time a defendatha&agreme
Court hasnstructedtime and agaithat “existing precedent mustJyeplaced the statutory or
constitutional questioheyond debaté Mullenix v. Luna136 S. Ct. 305, 551 (2015) (per
curiam)(emphasis addedgitation omitted)see also, e. gEmmons139 S. Ct. at 5QDistrict

of Columbia v. Weshy38 S. Ct. 577, 589-90 (201@8)rhe rule must be settled law, . which
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means it is dictated by controlling authority or a robust consensus of cassudsive
authority.” (internal quotation marks and citations omittedjitev. Pauly 137 S. Ct. 548, 551-
52 (2017) per curiam) ([G]eneral statements of the law are not inherently incapable of giving
fair and clear warning to officers, . but in the light of prexisting law the unlawfulness must
be apparent. . .” (internal quotation marl®mitted). To that endthe Suprem€ourt has
described qualified immunity as“demanding” doctrinerotecting “all but the plainly
incompetent or those who knowingly violate the ld&wWWesby 138 S. Ct. at 589 (quoting
Malley v. Briggs475 U.S. 335, 341 (1986)Moreoverbecause qualified immunity exists in
part ‘to ensure that insubstantial claims against government officials will be resoioetbp
discovery, the Supreme Court has called on courtsésdlv[e]immunity questions at the
earliest possible stage in litigatiéimcluding on a motion to dismis?earson v. Callaharb55
U.S. 223, 231-32 (2009) (internal quotation marks, citations, and alterations omitted). To that
end, a district court hafiscretionto decice which of the two prongs of the qualified immunity
analysis—whether the plaintiff has allegedconstitutionaVviolation ard, if sg whether at the
time of the alleged violatiorthe right at issue was clearly establishesthould be addressed first.
Id. at 232, 236.

Heeding the Supreme Court’s admtmn to “think hard, and then think hard again,”
before addressing both qualified-immunity pror@amreta v. Greené&63 U.S. 692, 707

(2011), theCourt elects to consider the “clearly established” prong only. On that basisthlne

4 In light of these principles, Plaintiff's vague assertion that “the cotistitai rights involved here were
clearly established, and were wkliown to any reasonable public official prior to plaintiff's unlawful terrtiorg”
Dkt. 30 (Mem. in Opp. to MD) at 13, is inadequateSee Pauly137 S. Ct. at 552 (“[t]is again necessary to
reiterate the longstanding principle that clearly established law should nefifeeddat a high level of

generality.. . . As this Court explained decades ago, the clearly established law must balagrézéd to the facts of
the case. . . Otherwise, plaintiffs would be able to convert the rule of qualified inityiinto a rule of virtually
unqualified liability simply by alleging violation of extremely abstraghts”” (internal quotation marks and
alterations omitted)).
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individual defendntsare entitledo qualified immunityfrom damages for Counts One and Two.
Both counts allege the deprivation of a constitutionatbtected interestithout due process:
Count Oneaasserts a deprivation Bfaintiff's purported property interest in continued public
employmentandCount Twoasserts a deprivation bér purported liberty interest in “her good
name and reputation.” Dkt. 1 (Compl.) 19 154-72. Even assuming that Plaintiff has the due-
processprotected property and liberty interests she describes (questions on whtdutheeed
not and does not express any opinion), Plaintiff has faileffée—and the Court has been
unable tdind—any authority that would have placed the purported unlawfulness of the
individual defendants’ preermination conduct “beyond debat&immons139 S. Ct. at 504
(quotingWesby 138 S. Ct. at 581%¥ee also, e.gWesby 138 S. Ct. at 590 The rule must be
settled law, . . which means it is dictated by controlling authority or a robust consensus of cases
of persuasive authority(internal quotation marks and citations omitted))

To the contrarythe pertinent case law appe#wblessthe pre-termination process
Plaintiff received as having satisfied constitutiorauirements Both the Supreme Court and
the Second Circuit have described the Fourteenth Amentdnizue Proces€lauseas requiring
only that a “tenured public employemceive“oral or written notice of the charges against him,
an explanation of the employer’s evidence, and an opportunity to present his sidearfythe st
before terminationCleveland Bd. of Educ. v. Loudermil70 U.S. 532, 546 (198%5e¢e also
Ciambriello v. Cty. of Nassa292 F.3d 307, 321 (2d Cir. 2002) (“We hold, therefore, that the
process dufthe employeejvas rotice of the charges against him and the opportunity to be heard
before demotiori).

Plaintiff allegeghat(1) on April 28, 2018, OSI provided Plaintiff with notice that she
was the subject of a confidential investigatiseeDkt. 1 (Compl.) § 72(2) on May 12, 2017, an

OSl investigator interviewed Plaintifivho provided her version of the pertinent eveidts,
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1172-73; (3) Plaintiff was provided with a copy of OSI’s resulting report on Septe8n@e17,
id. 1 82; and (4) Plaintiff and a union representative attended a September 28, 2017 “Due
Consideration” meeting with a DOE lawyer, during which Plaintés again given an
opportunity to explain her version of the fadts {184, 87. To the extent these procedures were
insufficiently rigorous, it is hardly “beyond debat&ihmons139 S. Ct. at 5Q4hat they failed
to satisfythe Fourteenth Amendment’s requirement of “oral or written notice of the charges
an explanation of the employer’s evidence, and an opportunity to pfesejd side of the
story,” Loudermill 470 U.Sat546. Any right to further processincluding any right to “legal
counsel” or to presentatiomr cross examination of witnesses,” as Plaintiff suggeseDkt. 1
(Compl.) 19 158-was not clearly established at timae the individual defendants acted.
Plaintiffs Complaint and briefing suggest a varietyotiier ways in which the pre-
termination process afforded heasconstitutionally insufficient, butnost of those allegations
are conclusory and thus to be dgasded® The allegations that are nocdnclusoryare legally
inadequate because aiegleralright Plaintiff mighthavehadto be free fronthe procedural
fouls she allegesvas not clearly establish@a 2017. For exampl&laintiff conterdsthatshe
wasnot dismissed in accordance with procedures laid out iD@E-UFT CBA and DOE
guidelines or regulationsSeeDkt. 30 (Mem. in Opp. to MTD) at 3-4. Although possibly
relevant to her contractual claintose allegationare irrelevant to heronstitutional claimsto

the extent the Fourteenth Amendment required compliance with those procedures (fg@ropos

5 SeeDkt. 1 (Compl.) 140 (“The investigation itself lacked due processd){ 141 (“To the extent the
investigation was based on vague and unspecific allegations, thes¢i@lsgvere not sutentiated.”);id. 1143
(“The termination was based on an unprofessional and flawed OSligatest/OSI report and input from alleged
‘witnesses’ and biased administrators who were not actual withesthesawents alleged.”)d. 1156 (“Defendant
DOE terminated Plaintiff’'s employment as an occupational therapisbwtitdequate notice or opportunity to be
heard.”);id. 1159 (“Defendant DOE has refused to provide evidence on which its teioninigcision was
allegedly based.”see also, e.gAshcroft v. Igbgl556 U.S. 662, 678 (2009) (“[¢ pleading standard Rule 8
announces does not require detailed factual allegations, but it demaredthaman unadorned, tdefendant
unlawfully-harmedme accusatioh(internal quotatiormarks omitted)).
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of which the Court is highlgkeptical), angonstitutionalright to such compliance was not
clearly established when Plaintiff wased.

It was also not clearly established2017 that Plaintiff had any right to the disclosure of
the entirety of theideo recordingon whichOSilrelied as evidence thRiaintiff had falsified
reports regarding her provision thierapy servicesThe Compint alleges that Plaintiff's
termination “was based on alleged video evidence” but that “[d]espite plamtiffherous
requests, including requests filed under the New York Freedom of Informatigrplaamtiff has
not been provided a copy of the video in its entirety.” Dkt. 1 (Compl/pf§44. The OSI
report described this video footage as having shown plaintiff “sitting in theegafdbetween
“approximately 8:00am to 9:00am” on February 6 and 7, 2017, without ever interactirthevith
studentshatPlaintiff reported as having received therapy from Plaintiff on those days and those
times. Dkt. 26 ex. 3 (OSI report) at 4. Althoughs unclear why the entirety of the allegedly
incriminatingvideo footage was not produced, the individual defendaetsevertheless
qualifiedly immune from any claim thédiling to provide the entire tape violatBthintiff's right
to due process. The pertinent case law is at best ambigheuourteenth Amendmergquires
a public employer to provideath explanationof the employes evidencg Loudermill, 470 U.S.
at 546(emphasis addeelan obligatiorthat Defendants couldeasonablhjhavebelievedwas
satisfied bythe production of the OSI report. h€ case lawn whichPlaintiff relies does not
“beyonddebate, Emmons139 S. Ct. at 504 (quotingesby 138 S. Ct. at 581pbligate a

public employer to produce toto-beterminated employee all of its raw evideric&o deny

6 Plaintiffs’ cases are, in fact, entirely inapposi&eeDkt. 30 (Mem. in Opp. to MTD) at-B & n.2 (citing
Ciambriello, 292 F.3d at 323 (holding only that because the Fourteenth Amendnigedenpublic employee to
predemotion pocess, he was entitled to “more due process” than the exclusiveliepuosgtation process laid out
in CBA); Newtown v. N.Y.C738 F. Supp. 2d 397, 414 (S.D.N.Y. 2010) (describing a government’s general
obligation to ensure that its procedures compott dite processpriecke v. New Yorl@36 F. Supp. 78, 82
(E.D.N.Y. 1996) (describing prosecutor’s obligation to disclose exaripat/idence in criminal proceeding under
Brady v. Maryland373 U.S. 83, 87 (1963)Burka v. N.Y.C. Transit Authz39 F. Supp. 814, 843 n.23 (S.D.N.Y.
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gualified immunity despite the case law’s ambiguity would contravene therBei@aurt’s
repeatecadmonition that the clearly established law must ‘lparticularized to the facts of the
case.” Pauly, 137 S. Ct. at 552 (quotirfgnderson v. Creightort83 U.S. 635, 640 (1987)).
Claims One and Two are therefore dismissed against the individual defendanits in the
personatapacitie$
C. Count Three States a Claim Against the Individual Defendants in Faesonal
Capacitiesand the Court Cannot Hold That Theg &ntitled toQualified
Immunity at This Stage
Count Three asserts a Fourteenth Amendment substantiya-aliess claim.
Defendants’ motion to dismiss Count Three as against the individual defemdgnetispersonal
capacitiess denied The guarantee of substantiveedarocess$is an outer limit on the

legitimacy of governmental actidgnNatale v. Town of Ridgefigld70 F.3d 258, 263 (2d Cir.

1999), that protects the individual against the arbitrary and oppressive exerciserofrgmie

1990) (suggesting that Transit Authority’s use of preponderance sandedjudicating marijuanase charges
against employeasayviolate due process if employees lack “adequate mearie gain access to evidence to
suppot [their] defense”)).

7 In herbriefing, Plaintiff suggests that “Defendants’ failure to provideraseearing hearing is yet

another process violation, as the ‘problem code’ classification magmirplaintiff from renewing her license,
effectively keading to the suspension of her license.” Dkt. 30 (Mem. in Opp. to MTD) laP&intiff means to
suggest that any of her claims are premised on a denial of adpgsettermination due process, any such theory is
absent from her Complaint. Plaintiffay not prop up Counts One and Two, which are based on allegedly
inadequatere-termination process, with unpleaded criticisms of Defend@atsttermination process.

In a similar vein, because the Court dismisses Counts One and Twa iertirgity,it need not address
Defendants’ argument that Plaintiff was provided adequatet@osination processSeeDkt. 25 (Mem. in Supp. of
MTD) at 11-12.

8 Although qualified immunity shields a defendant from damages lialitity, see, e.g.Davis, 468 U.S at
197, to the extent that Counts One and Two (and Counts Three and Fcat foatter) seek injunctive or
declaratory relief against the individual defendants in their personal ¢apaitibse claims must nevertheless be
dismissed: such relietanbe obtained only from the defendants in their official capacities, not\asepri
individuals? Feit v. Ward 886 F.2d 848, 858 (7th Cir. 1988ge also, e.gHatfill v. Gonzales519 F. Supp. 2d 13,
19-26 (D.D.C. 2007) (Despite[plaintiff's] attemptto obtain injunctive relief from the individual defendants for the
deprivation of his liberty interests ., he simply cannot seek that redress from the individual defendantsrin thei
personal capacitieRather, the religfplaintiff] seeks can onlyebprovided by the government through government
employees acting in their official capacities because deprivation of a caosttuight can only be remedied by the
government); Cuyuga Nation v. Zinke802 F. Supp. 3d 352, 8%0 (D.D.C. 2018) (citinddatfill and dismissing
personalcapacity claims for injunctive and declaratory relief).
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authority,see Cty. of Sacramenv. Lewis 523 U.S. 833, 845-46 (1998). The Supreme Court
has emphasizedhat only the most egregious official conduct can be said to be arbitrary in the
constitutional sen8and that “the cognizable level of executive abuse of psfthat which
shocks the consciencel’ewis 523 U.S. at 846 (internal quotation marks omitted). Put
differently, “[s]ubstantive due process protects against government action that is arbitrary,
conscienceshocking, or oppressive in a constitutional sense, but not against government action
that is[merely] incorrect or ill advised."Cunney v. Bd. of Trs660 F.3d 612, 626 (2d Cir. 2011)
(internal quotation marks omittedjNevertheless, malicious and sadistic abuses of power by
government officials, intended to oppress or to cause injury and designed for no tegitima
government purpose, unquestionably shock the conscieNete’z v. Levy401 F.3d 75, 94 (2d
Cir. 2005) (internal quotation marks omittedT.his is so because our constitutional notion of
due process rests on the bedrock principle that we must protect the individual thgainst
exercise of power without any reasonable justification in the service gitianiate
governmental objective.1d. (internal quotation marks and alteration omitted).

Plaintiff has bareljust barely—pleaded a plausible substantive-gweeess claim
Count Threalleges that defendartgolated plaintiff's right to substantive due process by
falsely accusing her of failing to provide services to her students andifajdiigr entries on
SESIS” Dkt. 1 (Compl.) 11 174-75Plaintiff's Complaint elsewhere allegésat she “had no
disciplinary issues or work issues” at P94M until Defendant McCrosson begkimgvas an
assistanprincipalthere,id. § 40; that McCrosson “falsely accused plaintiff of not being with a
student during a [therapy] session and falsely accused plaintiff of not sendsanbdule to
teachers,id. 1 42; thaPlaintiff reported McCrosson’s allegedly false accusattoridefendant
Bradley, McCrason’s boss, during“aonfidential” meetingand told Bradley that she believed

McCrosson was discriminating against her because of her sexual orientatf§n45-48 and
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that Bradley nonetheless launched an intamadstigation into Plaintiff, justifying the
investigation on dalse accusatiosimilar tothose that McCrosson had madamely,that
Plaintiff had falsely reportepgroviding studenservices she had not actugtisovided,see id.
1 67. Plaintiff also alleges thahe believed her entries into the SESIS record regarding her
activities in the school cafeteria on February 6 and 7, 2017 were wholly apf& @pria
accuratesee id.J 54-66; that on October 6, 2017, two days after her termination from P94M,
former coworkers tid Plaintiff that Bradley was instructing P94M staff not to communicate with
Plaintiff because “she did not leave peacefullyfalse allegatiorid. { 92; and that a P94M
paraprofessionatpresumably a former coworker of Plaintiffgold Plaintiff that Déendant
McCrosson dislikedPlaintiff, id.  102. Takingthese specific factual allegations as true and
drawing all inferences in Plaintiff's favor, Plaintdfcomplaintbarely raises a fair inference that
Defendants waged a campaigrdeprive her of her job bptentionally and maliciously
fabricaing and disseminating falsehood&lez 401 F.3d at 94—precisely the kind of
“malicious and sadistic abysef power by government officials, intended to oppress or to cause
injury and designed for no legitimate government purgdkat “unquestionably shog¢g] the
consciencg id. (internal quotation marks omitted). On that theory—and on that theory alone—
Count Three states a claiagainst the individual defendants in their personal capafoties
deprivation of substantive due process.

The Complaint is adequate notwithstandbefendants’ argumerthat Plaintiff's
termination was justified b@SI's investgative conclusion that Plaintiff falsely claimed
providing therapy services to certain students when, in fact, she did not. Dkt. 25 (Mem. in Supp.
of MTD) at 1213; see alsdkt. 33 (Reply in Supp. of MTD) at 4-5. On a full factual record,
evidence thaPlaintiff did, in fact, falsify SESIS reports will likely be fatal to this claim as it

would tend to prove that Defendants’ termination decision was reasonablglistifie service
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of a legitimate governmental objectivi€elez 401 F.3d at 94At this stage of the litigation,
however, the Court must credit Plaintiff's specific, factual allegation tharidehts’
accusations against her were false and unfoursgdeibbons 703 F.3d at 599+r which case
her theory that the individual defendants warkealiciously to fire her because of personal
animus becomes sufficiently plausible to survive a motion to dismiss.

To clarify the course of future litigation, however, the Court ntite=etheoies on
which Plaintiffmaynot premise her substantive-dpescess claimFirst, the Court rejest
Plaintiff's repeated contention that her firing “shocked the conscience” for substantive-due-
process purposes becausedlegedmisconductt issuevas “significantly less extreme
conduct than misconduct engaged in by other DOE employees who received far legs puniti
discipline.” Dkt. 30 (Mem. in Opp. to MTD) at 9-10. The Supreme Court and the Second
Circuit have made clear thawvhere another provision of the Constitution ‘providesexplicit
textual source of constitutional protectioa,court must assess a plaingftlaims under that
explicit provision and ‘not the more generalized notion of substantive due procéssii' v.
Gabbert 526 U.S. 286, 293 (1999) (quotigaham v Connor 490 U.S. 386, 395 (1989pee
also, e.g.Velez 401 F.3d at 94To the extent Plaintiff premisém®r substantive-dugrocess
claim on the theory that she was treated differently from similarly situated kensavithout
any rational purpose gh claim is properly viewed as a “class of one” claim arising under the
Fourteenth AmendmestEqual Protection Clause—a claim the Supreme Court has held “has no
place in the public employment contexgiigquist v. Or. Dep’t of Agric553 U.S. 591, 594
(2008).

Similarly, Plaintiffs substantive duprocess clainis not supported by her observation
that “[s]tate courts have found terminations from public employment based on conduct more

egregious than plaintiff's to be arbitrary and capricious” undee &at. Dkt. 30 (Mem. in Opp.
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to MTD) at 11. Even iPlaintiff is correct, that is irrelevant: “[gpstantive due process .daes
not forbid governmental actions that might fairly be deemed arbitrary dcicaysrand for that
reason correctable in tage court lawsuit seeking review of administrative actidfatale 170
F.3d at 263.Finally, Plaintiff cannot base Count Three on her contention that her termination
was “tainted with fundamental procedural irregularity,” Dkt. 30 (Mem. in Opp. tOMiI 10
(internal quotation marks omittedplthough evidence that Defendants departed fitosir
written proceduesmaybe relevant to prove that they terminated Plaintiff out of malice rather
than for any legitimate government purpasey hatPlaintiff is claiming isshocking about
Defendants’ condugs that Defendantsieprivedher of liberty or propertyithout due process
then Plaintiff ssubstantivedueprocess claim is actuallproceduraldueproces<laim. It
would thenbesubsumed int€ounts One and Twd/elez 401 F.3d at 94, as to whithe
individual defendants are qualifiedly immuthe.

The individua defendantsre not, however, qualifiedly immune frahe barely
plausible portion oPlaintiff's substantivedueprocess claim. To the extethe individual
defendants “require[d} case directly on point” to know that their alleged conduct was
unconstitutionalMullenix, 136 S. Ct. at 30@nternal quotation marks omittedhe Second

Circuit has made clear that public officials may not “intentionally and malicioushicédd] and

° To avoid any misunderstanding, the alleged personal animus underlying\iving substantivelue
process claincannotbe discriminatornanimus based on sexual orientation, gender, or some other protected
characteristic but must rather be animus driven by sheer personal disliKaiftiff noton account of her
membership of a protected class. This is becausegiinandVelezrequire his Court to treat a substantidee
process claim premised on a violation of a more specific constitutionasigmas a claim under that more specific
provision, (2)a claim alleging discrimination on account of sexual orientation or gendeisagbearises under the
Equal Protection Clause and must be treated as a claim under that clause, andlé@@nahat Defendants “treated
[Plaintiff] differently from other§but noton account of her membership of a protected @kssarises under the
Equd Protection Clause and must be treated as an Equal Protection “class of ohe-eail@mim unavailable in the
publiccemployment contexgngquist 553 U.S. at 606. Thus, for Plaintiff's substantilteeprocess claim to
survive, it (1)must be based oniamus against Plaintiff rooted in something other than her membership of a
protected class, and (2) it magtbe based on allegations that Defendants treated Plaintiff differeotydther
employeesYelez 401 F.3d at 94.
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disseminatg falsehoods in a common effort to deprive [a public employee] of her job” with “no
legitimate purpose Velez 401 F.3d at 94. Because Count Three allegeshjassortof
malicious and oppressive vendetta, the individual defendants tageaddiedly immune from
damages for that clainSee, e.gMullenix, 136 S. Ct. at 308 (“[Qialified immunity protects all
but the plainly incompetent or those who knowingly violate the law.” (internal quotatids mar
omitted)). Defendants may reassegualified immunity at later phases of the litigation if
supported by the facts.
D. Leave to Amendounts OngTwo, and Three

The Court will grant Plaintiff leave to amend Counts Oneg, and Thred1) to state
claims against the municipal defendants and the individual defendants in tiveat offpacities
and (2) with respect to Counts One and Tiwastate claims against the individual defendants in
their personal capacities from whittieyare not qualifiedly immune. Givdplaintiff's
disclaimer of anonelktype policy or proceduresée suprdt. lll(A)) andthe state of the case
law bearing on the individual defendants’ immunity from sség suprédt. I11(B)), the Court is
skeptical that further amendmeaftthese claims would be beneficial. But because leave to
amend should be given “freely,” Fed. R. Civ. P. 15(ax® Court will grant it here
IV.  Plaintiff's Section 1985(3) Claim

The Court grants Defendants’ motion to dismiss Count Four, which asserts airotiam
42 U.S.C. § 1985(3) for conspiracy to deprive Plaintiff of her Fourteenth Amendment right to
equal protection. To plead such a claim, Plaintiff must allégea conspiracy; (2) for the
purpose of depriving, either directly or indirectly, any person or class ainseo$ equal
protection of the laws; (3) an act in furtherance of the conspiracy; (4) byhanmgerson is
deprived of any right of a citizen of the United StatedBtbwn v. City of Oneont&221 F.3d 329,

341 (2d Cir. 2000) (internal quotation marknd alterations omittedbrogated in part on other
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grounds by Gonzaga Univ. v. Dd86 U.S. 273, 287 (2002). With respect to the first and
second elements, Plaintiff “mugtiead] some factual basis supporting a meeting of the minds,
such that defendants entered into an agreement, express or tacit, to achievevtneandd
Webb v. Goord340 F.3d 105, 110-11 (2d Cir. 2003) (internal quotation marks omitted).
Plaintiff hasnot allegedexcept in the most conclusory fashion ttetre was a meegof the
minds among the &endantgo act against her with trepecificpurposeof deprivingherof her
right to equal protectionld. This alone requires that the claim be dismig§ed.
Moreover,Plaintiff's opposition to Defendants’ motion to dismiss all but abantiens
Section 1985(3¢laim. In opposing the motiollaintiff indicated that shiss prepared talismiss
this claim unless the Court determines that Wa necessary partipkt. 30 (Mem. in Opp. to
MTD) at 21 n.9, a apparenteferencedo Defendants’ contention that Plaintiff’'s contract claims
must be dismissed for failure to name a necessary gadpkt. 30 (Mem. in Supp. of MTD) at
22-23. The Court will take Plaintiff up on her off@d@ecaise the Court concludes that UFT is
not a necessary partgge infraPt. 1X(c), the Court treats Count Four as abandoned and
accordingly dismisses it. And because Plaintiff did not amend her Complaint to shackaup a
that she now concedes is deficieggeFed. R. Civ. P. 15(a)(1)(B), and because Plaintiff’s
briefing suggestshat Count Four is viable only if a ngaty is joined to this litigatiofwhich
joinder she herself opposegeDkt. 30 (Mem. in Opp. to MTD) at 20-21, and which the Court

deneg, amenihg Count Four would be futile. Leave amends, therefore denied

10 Because the Court dismisses this claim with prejudice on another gibneed not resolve whether the
claim is also barred by the-salled “intracorporate conspiracy doctrine,” as Defendants cont&e@Dkt. 25
(Mem. in Supp. of MTD) at 135.
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V. Plaintiff’'s Claim Under the New York City Human Rights Law

NYCHRL claimsmust be analyzed “separately and independently from any federal and
state law claim$ Mihalik v. Credit Agricole Cheuvreux N. Am., In€¢15 F.3d 102, 109-10 (2d
Cir. 2013) (citations omitted):

A. NYCHRL Claim for Discrimination

Defendants’ motion to dismiss Count Figegrantedo the extent it is premised on
sexualorientation discriminabn. To provea claim forsuch discrimination under the NYCHRL,
a “plaintiff need only demonstrate by a preponderance of the evidence that beemazated
less well than other employees because ofdexual orientation].”"Mihalik, 715 F.3dat 109-10
(citing Williams v. N.Y.C. Hous. Autt872 N.Y.S.2d 27, 39 (N.Y. App. Div. 2009%ee also,
e.g, Raji v. Societe Generale Americas Sec. LNG. 15CV-1144, 2018 WL 1363760, at *4
(S.D.N.Y.Feh 28, 2018) (applyingVilliamsstandard to NYCHRL claims alleging sexual
orientation discrimination).The Second Circuit has warned district countsvever, to be
mindful that the NYCHRL is not a general civility cddend that the plaintiff still bears the
burden of showing that the conduct is caused by a discriminatory moMibdlik, 715 F.3d at
110(internal quotation marks omittedp plaintiff can raise an inference aftliscriminatory
motivein a number of ways, including by pleading direct evidence of discriminaton—
commentindicating prejudice on account of a protected characteristic, for exasepl®aji
2018 WL 1363760, at *5 -ef bypleadingspecificfacts suggesting that other, similarly situated

employee®utside of the plaintiff's protected clas®re treated liter than the plaintiffsee, e.g.

1 Both sides acknowledge that Plaintiff's NYCHRL and NYSHRL claims areged by different
standards and must be evaluated separaedipkt. 25 (Mem. in Supp. of MTD) at 17; Dkt. 30 (Mem. in Opp. to
MTD) at 14, yet neither side’s briefing evaluated the claims separateliposiméhdiscriminately and inexplicably
appliedTitle VII case law to both claims. Going forward, the pammestevaluate Plaintiff's claims separatebas
they ask this Court to deandmustcite authorities specific to each type of claim (or, at the very lielestiify for
the Court the type of claim to which each cited authority relates).
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LeBlanc v. Unieéd Parcel SeryNo. 11CV-6983, 2014 WL 1407706, at *15-16 (S.D.N.Y. Apr.
11, 2014)12

The Complainfails toraise a plausible inference of discriminatory motive on account of
Plaintiff's sexual orientation. fie Complaint i€ntirely devoid of any facts directly evidencing a
discriminatory motive omhe part of anypefendari—a homophobic slur, for instance, or any
other remark or conduct relating to Plaintiff's sexuatitySee, e.gRaji, 2018 WL 1363760, at
*5 (holding that plaintiff had raised triable issue of fieatative todefendant’s discriminatory
motive where evidence showed that defendant had useBranth slurs and directly asked
plaintiff if he was gay).Plaintiff implicitly acknowledges as much, contending gt& has
stated a plausible discrimination claim under the NYCHRL (and the NYSHREhat matter
not because she has pleaded any direct evidence of discriminatory motive bse Isbealas
alleged the existenad a similarly situatedOE therapistwho was not openly gay and whinas
not investigated or terminated for falsifying SESIS entrigseDkt. 30 (Mem. in Opp. to MTD)

at 1314; see alsdkt. 1 (Compl.) 1 66 (“Upon information and belief, at least oneroth

12 Count Five alleges in a conclusory fashion that Defendants “createdla tvask environment for

plaintiff due to her sexual orientation” in violation of the NYCHRL. DktCbifpl.) 1119495. Under the
NYCHRL, however, unlike under Title VIl and the NYSHRL, there is i®itction between a claim premised on
the creation of a hostile work environment (a species of harassmentatame premised on unlawful
discrimination: the former is subsumed into the latter, and a plaintiff neggpomve that She has been treated less
well than other employees because of a protected tiattnson v. Strive E. Harlem Emp’t Grp90 F. Supp. 2d
435, 445 (S.D.N.Y. 2}¥) (internal quotation marks omittedge also, e.gClarke v. InterContinental Hotels Grp.
No. 12CV-2671,2013 WL 2358596, at *11 (S.D.N.Y. May 30, 2013)Ynder the NYCHRL, there are not separate
standards fordiscrimination and‘harassmentclaims.”); Sotomayor v. N.Y.C862 F. Supp. 2d 226, 261 (E.D.N.Y.
2012) (citingWilliams, 872 N.Y.S.2d at 37(“Hostile work environment claims are analyzed under the same
provision of the NYCHRL as discrimination clairfjs.

3 Paragraph 41 of the Complairdek allege that McCrosson “subjecfBdlaintiff to unfounded allegations,
harassment, and disparate and discriminatory treatment because of heosentatlon.” Dkt. 1 (Compl.) 1.
This is nothing more than “an unadorned -dledendanunlawfully-harmedme accusatidhwhich this Court cannot
credit as truelgbal, 556 U.S. at 678 (internal quotation marks omitted).
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therapist made SESIS entries which were demonstrably factuallyeot@such as recording
being in the cafeteria when she was not[,] and was not penalized or discipliied.”).

But Plaintiff's disparatetreatment theorys not plausiblas pleadedTo raise an
inference of discriminatory motive based on Defendants’ more favorable treathae
comparator, Plaintiff must plead facts showing that the comparator was “syrsitadted in all
material respects™>that is, “subject to the same workplace standards” as Plaintiff and acfused
conduct of “comparable seriousness” to that of which Plaintiff was accus&lang 2014 WL
1407706, at *1%citation omitted) The Complaint fails on this score. None otliee
references to thealleged compatar even attemtto allege that the comparator was similarly
situated to Plaintifin any, let alone all, material respeétsThe most factually detailed of these
reference—theallegation that &nother therapist known to AP McCrosson made factuallg fals
SESIS entries on February 7, 2017, indicating that she was providing a speech is¢lsion i
cafeteria when she was in fact outside doing bussing, yet she was neithtexdrapor
investigated, much less termindtesis alleged only “[u]pon information ahbelief,”id. § 147.
The Second Circuit has instructed that, pbstmbly a plaintiff may plead facts “upon
information and belief” only “where the facts are peculiarly within the ggsen and control of
the defendant. . or where the belief is based on factual information that makes the inference of

culpability plausible.” Arista Records, LLC v. Dog 804 F.3d 110, 120 (2d Cir. 201®laintiff

14 Count Five also lists speciffacts of discrimination” on which Plaintiff's NYCHRL claim is basegee
Dkt. 1 (Compl.) ML96. All but one—a conclusory allegation that Defendants subjected Plaintiff to a hostike wo
environment—allege disparate treatment rather than direct evidence of discriminatosemoti

% SeeDkt. 1 (Compl.) 8 (“At the meeting, Plaintiff compared AP McCsos$'s treatment of her with
McCrosson’s more favorable treatment of another therapist who wasyo; id. 166 (“Upon information and

belief, at least one other therapist made SESIS entries which wereddeahtynfactually incorrect, such as
recordingbeing in the cafeteria when she was not[,] and was not penalized or destifliid. 1147 (“Upon

information and belief, another therapist known to AP McCrossade factually false SESIS entries on February 7,
2017, indicating that she was providiagpeech session in the cafeteria when she was in fact outside doing bussing,
yet she was neither reported nor investigated, much less terminated.”).
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fulfills neither requirementshefails toexplainwhy information concerning this alleged
comparator is “peculiarly within [Defendants’] possession and cohénad she fails to allege
other factdo support her assertion that this comparator earsiswas treated more favorably
than Plaintifffor roughly the same misconducltd. The Court therefore “has no basis from
which to infer that Plaintiff[’s] belieftegarding the comparator is anything more “than pure
speculation.” Ludwig’s Drug Store, Inc. v. Forest City Enters., |ido. 13€V-6045, 2016/NL
915102, at *14 (E.D.N.Y. Mar. 4, 2016).

Therefore, Count Five is dismissed to the extemgserta claim for discrimination
under the NYCHRL. Leave to amend, however, is gratfted.

B. NYCHRL Claim for Retaliation

Defendants’ motion to dismisSountFiveis deniedo the extent it asserts a claim of
unlawful retaliation under the NYCHRLTo0 plead such a claim, Plaintifinust show that she
took an action opposing her employediscrimination . . and that, as a result, the employer
engaged in conduct that was reasonably likely to deter a person from erigasgiog actiori
Mihalik, 715 F.3d at 112 (citations omitted}laintiff has plausiblypleaded theselements.
Plaintiff alleges that on January 9, 2017, she and her union representative met ek, Bra
P94M’s principal and McCrosson’s superior, to “report[] . . . that AP McCrosson wasihgrass
her with unfounded allegations and engaging in discriminatory and disparateemeat Dkt. 1

(Compl.) § 47. At the meeting, Plaintiff “compared AP McCrosson’s treatment ofithe

16 Because the CougrantsPlaintiff leave to amend Count Five, the Court takes this occasi@jetrt
Defendants’ assertion that the Complaint “does not allege sufficietst to establish that defendants were aware of
plaintiff's sexual orientation.” Dkt. 33 (Reply in Supp. of MTD) aé;5ee alsdkt. 25 (Mem. in Supp. of MTD)

at 18 (same). The Complaint alleges that Plaintiff “was the only opaglgmployee at P94M/The Spectrum
School” and that “Defendants knew that plaintiff is gay.” Dkt. 1 (G138, 185. While Plaintiff’s likelihood

of recovering on her discrimination claim is remote without moeeifip evidence that Defendants were aware of
her sexual orientation, drawing all inferences in Plaintiff's favor, #iistb inferat this stagéhat because Plaintiff
was open about her sexuality, Defendants were aware of it.
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McCrosson’s more favorable treatment of another therapist who was notlda¥.48. Taking
these allegations as true andwling all inferences in Plaintiff's favor, these avermetiesge
that Plaintiff complained to Bradley about treatment by McCrosson that Plairhifdd—
correctly or incorrecth-was discriminatory on the basis of Plaintiff’'s sexual orientation. iEhis
adequate to alleg@action opposing her employsrdiscriminatiori’ Mihalik, 715 F.3d at 112.
Plaintiff has also plausibly pleaded tls&e was subjected to adverse actions as a result of
hercomplaint to Bradley About a month after Plaintiff comptead to BradleyBradley
allegedlyinitiated an OSI investigation against PlaintifeeDkt. 1 (Compl.)  67.This
sequencés sufficient to raise an inference that Defendants acted against Pfam@f result” of
her “opposing her employes’discrimnation” Mihalik, 715 F.3d at 11Z&ee also, e.gAlbunio
v. N.Y.C, 947 N.E.2d 135, 137-38 (N.Y. 2011) (holding evidence sufficient to support jury’s
finding of NYCHRL retaliationwhere plaintiff “filed a discrimination complaifi the defendant
“knew of the complaint,andsometime-after the complaint was filegplaintiff] was subjected
to a series of adverse employment actions”).
The Court is not persuaded by Defendants’ contention that Count Five fails to state a
retaliationclaim becaus8radleytriggered the OSI investigation by accusing Plaintifthef

same type ofmisbehavior that McCrosson had accused héreddre Plaintiff’'s discrimination

o Defendants @ntend that Plaintiff's meeting with Bradley cannot qualify agptgition” because the
Complaint “does not allege that plaintiff actually mentioned [the coatpgdrtherapist’'s sexual orientati¢or her
own for that matter), nor does it allege that she mentioned her sexuahtioie as the perceived basis for
[McCrosson’s] alleged difference in treatment.” Dkt. 33 (Reply in SappITD) at 7;see alsdkt. 25 (Mem. in
Supp. of MTD) at 120 (asserting same argument). This argument “slic[es] thedyatnighty thin.” Sessions v.
Dimaya 138 S. Ct. 1204, 1215 (2018). While it is true that Plaintiff doesxmesshallege that she told Bradley
that she believed McCrosson'’s perceived maltreatment of her Waed lia Plaintiff's sexual orientation, Plaintiff
does allege that at her meeting with Bradley, she “compared AP McCrosatment of her with McCrosson’s
more favorable treatment of another therapist who was not gay.”1@&pmpl.) 48. While the particulars of
who said what to whom will be necessary to survive a motion for suynjmdgment (let alone to prevail at trial),
drawing all inferences in Pliff's favor, it is fair to interpret this allegation to mean that Plaintiff idesdiherself
as gay and compared herself to another therapist who was not gay dadhtifi' ®view, wastreated more
favorably because of it. (As noted, howese spra Pt. V(A), this allegation does not plausibly demonstrate that
this purported comparator was similarly situated to Plaintiff in all matespects.)
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complaint. SeeDkt. 25 (Mem. in Supp. of MTD) at 20; Dkt. 33 (Reply in Supp. of MTD) at 7.
Althoughjudgment as a matter of law may be appropriate where a defendant began a centinuou
course of conduct adverse to the plaintiff before the plaintiff engaged in pdodetiéty, see,
e.g, Melman v. Montefiore Med. C{946 N.Y.S.2d 27, 42 (N.Y. App. Div. 2012ere Plaintiff
alleges that Defendants’ treatment of her changed inkidhand severity after she complained
of perceived discriminatiorbefore she complained, McCrosson &#drmally reprimanded her
for supposedly “not being with a studehiring a sessiongeeDkt. 1 (Compl.)  42; in contrast,
after she complainedradley initiated a formal OSI investigation of Plaintgée id.f 67. The
difference between an informal reprimand and becoming the target of an idisonglinary
investigation is significant and wouliéely have the effect of dissuading a reasonable employee
from complaining abouperceivedliscrimination. Thus, tle Court rejed Defendants’
“continuous course of conduct” theory at this stage.

Therefore Defendants’ motion to dismigSount Five isdeniedto the extent it asserts a
claim for retaliation in violation of the NYCHRL.
VI.  Plaintiff's Claim Under the New York State Human Rights Law

A. NYSHRL Claim for Discrimination

Plaintiffs NYSHRL discrimination claims analyzed undeheTitle VII framework
establishedn McDonnell Douglas Corp. v. Greedll U.S. 792, 802-03 (1973%eeBrown v.
City of Syracuse673 F.3d 141, 150 (2d Cir. 2012Becausehis framework is more demanding
of a plaintiffthan the NYCHRILs, Defendants’ motion to dismigdaintiff's NYSHRL
discriminationclaim is grantedor the same reasons it was granted &amtiff's NYCHRL
discrimination claim.See, e.gLoeffler v. Staten Island Univ. Hosp82 F.3d 268, 278 (2d Cir.
2009) (“[C]laims under the City HRL must be reviewed indepetigéom and more liberally

than their federal and state counterpéafiaternal quotation marks omitted)f., e.g, Clarke,
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2013 WL 2358596, at *11 n.13 (observitlgt ‘federal civil rights laws are a floor below which
the[NYCHRL] cannot fall). Count Six is therefore dismissed to the extent it asserts an
NYSHRL discrimination claim.Leave to amend, however, is granted.
B. NYSHRL Claim forRetaliation

Plaintiff's claim forNYSHRL retaliationis also analyzed under tAgtle VII framework.
See, e.gChristiansernv. Omnicom Grp.167 F. Supp. 3d 598, 617 (S.D.N.Y. 20X6),d in
part on other grounds852 F.3d 195 (2d Cir. 2017).oRthis claim to survivea motion to
dismiss, Plaintiff “must plausibly allege that: (1) defendants discrimiratedook an adverse
employment actionr-againsfher] (2) ‘because[s]he has opposed any unlawful employment
practice.” Vega v. Hempstead Union Free Sch. DB&®1 F.3d 72, 90 (2d Cir. 2015F.or the
same reasonsdenied Defendants’ motion thsmiss Plaintiff's NYCHRL retaliation claim, the
Court also denietheir motion to dismiss her NYSHRL retaliation clai@ount Six is plausible
to the extent it asserts an NYSHRL retaliation cl&fm.
VIl.  Plaintiff's Claim Under the New York State Constitution

Defendants’ motion to dismiss Count Seven is denied. Count Seven asserts a claim for
violations of Plaintiff’s rights to due process and to equal protection of the laws Secteons 6
and 11, respectively, of Article | of the New York State Constituti®eeN.Y. Const. art. |, 8 6
(“No person shall be deprived of life, liberty or property without due process of jaav.8) 11.
(“No person shall be denied the equal protection of the laws of this state or any subdivision

thereof.”). Although Defendaststyle their motion as one to dismiss the Complaint in its

18 Defendants haveotargued that Plaintiff has failed ptead facts showing “that the unlawfutakation
would not have occurred in the absence of the alleged wrongful action or adttbesemployer—that is, “that the
desire to retaliate was the Hor cause of the challenged employment actiddrdiiv. of Tex. Sw. Med. Citr. v.
Nassar 570 U.S338, 352, 360 (2013)Because the Court will not do Defendants work for them, the Court
expresses no opinion on whether Plaintiff has adequately allegéaf lwatusation, as Title VII, and therefore the
NYSHRL, require. Defendants may raise the arguratlzter phases of the litigation if warranted by the facts.
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entirety, their briefing in support of the motion entirely fails to address Cewngn, let alone to
offer any authority supporting its motion to dismiss. Because “[jJudgasoatie pigs, hunting
for truffles buried in brief§ United States v. Dunked27 F.3d 955, 956 (7th Cir. 1991), the
Court will not dismiss Count Seven.

VIII. Plaintiff's Claim for Retaliation in Violation of New York Civil Service Law S ection
75-b

Defendants’ motion tdismiss Count Eight, which asserts a claim under Section 75-
b(2)(a) of the New York Civil Service Law for unlawful retaliation by a public ergptaagainst
anemployeeis granted Pursuant to the Civil Service Lawjw]here an employee is subject to a
collecive bargaining agreement requiring mandatory arbitration, the employetisrSes-
b(2)(a) claim must be asserted at the arbitratigierdi v. NY.C, 306 F. Supp. 3d 532, 549-50
(S.D.N.Y. 2018) (internal quotation marks omitted), #melemployee is beed from “fil[ing]
suit in federal court to enforce [her] rights under 8 75Hgaly v.N.Y.C. Dep’t of Sanitatign
No. 04-CV-7344, 2006 WL 3457702, at *5-7 (S.D.N.Y. Nov. 22, 206€¢ also, e.gMunafo v.
Metro. Transp. Auth.Nos. 98€V-4572, 00€V-0134, 2003 WL 21799913, at *31 (E.D.N.Y.
Jan. 22, 2003)* An employee may bring suit under 8§ 75-b in a court of competent jurisdiction
only where a collective bargaining agreement does not substitute its @wvarge procedure for
the relief encapsulated by the statute.”).

Here, Plaintiff alleges thahe was an employee “subject to a collectively negotiated
agreement” containingoth (1) “provisions preventing an employer from taking adverse
personnel actiorisand (2) “a final and binding arbitration provision to resolve alleged violations

of such provisions. N.Y. Civ. Serv.Law § 75H(3)(b)!° Thus, Plaintiffis barred from asserting

19 See alsaDkt. 26 ex. 7 (DOEBUFT CBA) arts.17(d)(2) (“The disciplinary process should never be used to
retaliate against whistleblowers or for any other illegal reasons.’§)}-{&((requirng that grievances “involving
alleged violation of any term of this Agreement” proceed throughipfeithdministrative appeals and then, at UFT’s
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a claim under Section 752)(a)in this Court, and Count Eight is dismiss&ke Healy2006
WL 3457702 at *6; Munafq 2003 WL 21799913, at *3%.

Because Plaintiff concedes that she is subject to a CBA whose griev@shagbitration
provisions displace a civil action under Section 75-b, she “can plead no set of facts tdat woul
entitle [her] to relief” under that statut®lilanese v. RusBleum Corp.244 F.3d 104, 110 (2d
Cir. 2001). Accordingly, leave to amend Count Eight is denied as futile.

IX.  Plaintiff’'s Contract Claims
A. Count NineClaim for Breach of Contract

Defendants’ motion to dismiss Count Nine, whadleges commotaw breach of an
employment contract, is grantetNew York. . .recogniz¢s] an action for breach of contract
when plaintiff can show that the employer made its employee aware of ansewpitesn policy
limiting the right of discharge and the employee detrimentally relied on that policgapta
employment Lobosco v. N.Y. Tel. Co./NYNEZ61 N.E.2d 462, 465 (N.Y. 2001). Under this
theory, “[p]olicies in a personnel manual specifying the emplsygractices with respect to the
employment relationship, including the procedures or grounds for termination, may keecome
part of the employment contrdctBaron v. Port Auth.271 F.3d 81, 85 (2d Cir. 2001)Td
establish that such policies are a part of the employment contract, an enghlegig a breach

of implied contract must prove that (1) an express written policy limiting the ennjgoight of

sole discretion, through final and binding arbitration); Dkt. 1 (Compl93fffOn October 6, 2017, plaintiff
appealed her termination as per the Collective Bargaining Agreemetyt, 110 (“By letter dated April 26, 2018,
the UFTnotified plaintiff thatthe union would not appeal her case to arbitration.”).

20 Contrary to Plaintiff's argumenseeDkt. 30 (Mem. in Opp. to MTD) at 235eungYong Ok vNew York

City Department of Educatiori8CV-0392,2018 WL 2121562, at *3 (E.D.N.Y. May 8, 2018), did not suggest that
exhaustion of CBAprovided grievanc@ndarbitration procedures is excused where a pféismi&ection 75b claim

is “factually intertwined” with the plaintiff's accompanying claims end2 U.S.C. §983. Rather, the case
suggests that it may be appropriate to stay proceedings on a Seetiataitd pending resolution of disciplinary
proceedhgs under New York Education Code section 3@2@roceedings that are not at issue in this case.
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discharge exists, (2) the employer (or one of its authorized repregesitatiade the employee
aware of this policy, and (3) the pilayee detrimentally relied on the policy in accepting or
continuing employmerit. Id. “[T] his is a difficult pleading burden,” and “routinely issued
employee manuals, handbooks and policy statements shodightiytbe converted into binding
employmeniagreements,id. (internal quotation marksjterations and footnotemitted)

At the outset, the Court resolves lingering confusion over the contract Plaietiésl
Defendants breachedconfusion entirelyreated by the vaguenessGdunt Nine. SeeDkt. 1
(Compl.) 19213-16. In her opposition to Defendants’ motion, Plaintiff clarified that Count Nine
is premised on Defendants’ purported breach of DOE rules and policies that she camteads f
part of the employment contract between her and D&& Dkt. 30 (Mem. in Opp. to MTD) at
18-20. The Court accepts Plaintiff's clarification and therefore rejesfisndants’ contention
that Count Nine must be dismissed to the extent it is premised on violation of Plaiigfiffss
under the DOEYUFT CBA, seeDkt. 25 (Mem. in Supp. of MTD) at 20-22; Dkt. 33 (Reply in
Supp. of MTD) at &

Count Ninefails as a matter of laior a multitude of reasongrirst, Plaintiff has failed to
allege adequatelthatthe purported DOE ruleandpolicieson whichshe relies—specifically,

(1) Section 9.17 of DOE’s Rules and Regulations Governing&miagogical Administrative

Employees, (2¢ertain allegedOSI Instructions,” (3)an unidentified statement allegedly made

2 The Court does not blame Defendants for their (mis)interpretationwft@bne: the Complairdoes
allege noncompliance with the CBgeeDkt. 1 (Compl.)TY 12426, 135, 145, although it does not actually assert a
claim premised on that alleged noncompliance.

The Court notes that the theory on which Count Nine is premitieel alleged breach of an employment
policy that is “implied” into the terms of an employment contradiffers from a claim of breach of an “implied-
fact” contract, which is one “evidenced by the acts of the parties and not byetiwit or written word$ Miller v.
Schloss218 N.E. 337, 4067 (N.Y. 1916). Because Plaintiff assedts former type of claim and not the latter,
Defendants’ argument that an impligdfact contract cannot arise where there is an express agreement on the same
topic, seeDkt. 33 (Reply in Supp. of MTD) at 8, is neither here nor there.
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by “DOE Office of Labor Relations (NYC Schoolsand (4) a “frequently asked questions”
document allegedly produced by teme officeseeDkt. 1 (Compl.) 11 120-23, 127-34are
“part of [her] employment contract” with DefendarBsron, 271 F.3d at 85. Evehthese
documents were intended to “limit[] [defendants’] right of discharigk,which is
questionablé? Plaintiff altogether fails to allege that any Defend@ntanyauthorized
representativef Defendants“made [her] aware of” these documents before or during her
employmentjd. Plaintiff alsofails to allege that shadetrimentally relietion any of these
documents “in accepting or continuing employnientl. Count Nine therefore fails to plead
that any limitations these documents may have imposed on Defendants’ abilitgitate
Plaintiff had“become a part of [nedmployment contract 1d.23

Even if Plaintiff had adequately pleaded knowledge and reliance, she has failpthin ex
why some of the documents she identifies “should . . . be converted into binding employment
agreements,Baron, 271 F.3d at 85. The Second Circuit has made clear that Plaintiff's burden
of pleadingan implied limitation on an employer’s right to terminate an employee is a “difficult”
one and that routinely issued employee mand@alsot magically becomgndingemployment
agreementsld. To the extent Plaintiff premises her contract claim on unidenti@<i
Instructions’ a frequentlyaskedquestions document allegedly produced by the DOE Office of
Labor Relations, and another, unidentified statemeateby the same officeseeDkt. 1

(Compl.) 191127-34, the Complaint lacks sufficient factdetailexplaining what these

22 Section 1 of thd®OE Rules and Regulations Governing Needagogical Administrative Employees, for
instance, suggests that those rules may have been superseded byitlédarprovisions laid out in the DGE
UFT CBA. SeeApp. A81.

23 In her opposition, Plaintiff avers that she “was aware of these polidesbed upon these policies,
believing that she was entitled to progressive discipline for any ndacah Dkt. 30 (Mem. in Opp. to MTD) at 19.
Even if true, allegations to theffect are missing from Plaintiffs Complaint, so the Court will not @ersthem.

See Verdi306 F. Supp. 3d at 550 n.16. Plaintiff may include factually detailegations demonstrating her
knowledge and reliance in her Amended Complaint, if skesds to amend this claim.
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documents andtatements aréo whom they were addressed, and how they beaame
actionable part of Plaintiff's employment contract.

The Court makes one final note regarding Plaintiff's theory 8ttion 9.17 of the
DOE’s Rules and Regulations Governing Needagogical Administrative EmployesseApp.
A, was a part of her employment contract and obligated Defendants to provide hearisiii
pretermination procedureflaintiff's Complaint alleges that Section 9.17 “identifies the
Administrative Trials Unit” and required some or alltké Defendants to “schedule a Technical
Assistance Conference (TAC) with ATU for a complete revaéthe employee’s personnel file
and any rela@ discussions,” a process that was not followed here. Dkt. 1 (Compl.) 11 120-23.
But Section 9.17, which the Court Haeld is integral to Plaintiff's ComplaingeesupraPt. |,
doesnot obligate Defendastto provide the ATUeview proceduréhatPlaintiff alleges she was
denied. SeeApp. A 8§ 9.17.If Plaintiff premises her breadaf-contract claim on the fact that
Defendants did not schedule a TAC with the ATU, then the claim is not plausiblyghleade

Because ofhese defects, Count Nine is dismissdthe Court will, however, grant
Plaintiff leave to amend this claim.

B. Count Ten: Claim for Tortious Interference with Contract

Defendants’ motion to dismisSount Ten, which asserts a commian-claim for
tortious interference with a contract denied. Defendants’ only argumenthat “DOE, a party
to the CBA, cannot be liable for tortious interference with that very contréxt.” 33 (Reply in
Supp. of MTD) at 9-10see alsdkt. 25 (Mem. in Supp. dATD) at22 n.7 (same argument).
This argument misunderstanékintiff's claim, which restsoton any purported interference
with her rights under thBOE-UFT CBA but rather on alleged interference with her rights under
her employment contract with DOEeeDkt. 1 (Compl.) 11 217-23 (“In their actions, the

individual defendants intentionally and/or recklessly interfered with and/oeddle breach of
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plaintiff's employment contract with the DOE.”More importarly, Count Ten is against the
individual defendants on)yvho were parties toeither the CBA nor Plaintiff's alleged contract
with DOE. See id.Defendants’ argumerats to DOHs, therefore denied as modt:
C. Defendants’ Contention That UFT is a Necessary Party

Because neither Count Nine nor Count Ten is premised on a violation of Plaintiffs right
under theDOE-UFT CBA, the Court rejects Defendants’ argument that those claims “must be
dismissed for failure to name a necessary party,” namely UFT. Dkt. 28.(Me&pp. to MTD)
at 2223 (capitalization altered) This argument, as Defendants acknowledge, is contingent on
“the extenfto which] plaintiff is still basing her breach or tortious interference claims on the
CBA.” Dkt. 33 (Reply in Supp. of MTD) at 8- As Plaintiff has disclaimeg@ihy cause of action
based on a violation of or interference with her rights under the CBA, Defendants’ joinder
argument is moot®

X.  Defendants’ Request for a Stayand for Issue Preclusion

In their motion to dismiss, Defendants requested that the Court stay proceedmsgs in t
case pendinthe Supreme Court’s dispositiof Plaintiff's N.Y. C.P.L.R. section 7803etition
SeeDkt. 25 (Mem. in Supp. of MTD) at 224. Because thsupreme Court resolved Plaintiff's
petition on November 26, 2018¢eDkt. 34 ex. 1the request for a stay is denied as moot.

In a December 27, 2018 letter, Defendants contendPthattiff is precluded from
relitigating in this Court the two issues that Defendants argue the Suprentel€oded in

disposing ofPlaintiff's petition: (1) thalNew York law barredPlaintiff's petition because she

24 In denying Defendants’ request that this claim be dismissed as ag@iistiiz Court does not express any
opinion on whether Count Ten adequately states a claim against theuladidefendants. Because Defendants
have faied to marshal any argument to this effect, the Court has no bashiantarule.

2 Counsel for defendants is advised to cite and dieplgrallaw governing joinder of parties rather than state

law when litigating in federal courtSeeDkt. 25 (Mem in Supp. of MTD) at 223 (citing N.Y. C.P.LR. section
1003 and state cases interpreting it).
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failed to exhaust thBOE-UFT CBA's threestep review procedure for termination decisions,
and (2) that the statute of limitations barred any attempt to amend the petition to add &IFT
party. SeeDkt. 34 at 2. Because neither of these purported holdings by the Supreme Court bears
on the disposition of Defendants’ motion to dismiss, the Court need not resolve their preclusive
effect in this Courat this stage Defendants remain free to renew thegclusionargument at
later stages of the litigation shoultat be appropriate and warranted by the facts.
CONCLUSION
For the foregoing reasons, Defendants’ motion to dismiss [DkiB6P¥-GRANTED IN

PART and DENIED IN PART. Specifically,

The City of New York’s motion to dismiss the@plaint iSGRANTED. All countsexcept
Counts Four and Eiglare dismisse@vithout prejudice. Counts Four akightare
dismissedvith prejudice.

e Defendants’ motion to dismis3ounts One, Two, and Nine GRANTED; those counts are
dismissedvithout prejudice.

e Defendantsimotion to dismiss DOE and the individual Defendants in their official
capacitiedrom Count Three i$SRANTED. Count Three is dismissedagainst DOE and
the officialcapacity Defendantsithout prejudice Defendantamotion to dismissCount
Three as agaithe individualsn theirpersonatapacitiess DENIED.

¢ Defendants’ motion to dismiss Counts Four and Eig®RANTED. Counts Four and
Eight are dismissed with prejudice.

e Defendants’ mbon to dismis€Counts Fiveand Six aré&SRANTED as to the discrimination

claims and DENIED as to the retaliation claims. As to the discrimination claims, Count

Five and Six areismissedvithout prejudice.
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e Defendants’ motion to dismisSount Seveis DENIED.
e Defendants’ motion to dismissount Tens DENIED.

Regardinghe claims that have bedsmissedvithout prejudicePlaintiff may if she
wishes,amend her Complaint to correct the deficiencies identified above. Plaintifffileuser
Amended Complaint, if any, no later thistarch 29, 2019 Any Amended Complaint must be
accompanied by gedline version of the Amended Complaint showing differences between that
document and the Complainif. Plaintiff does not wish to file an Amended Complastie must
submit a letter no later thaviarch 29, 2019advising the Court of that fact.

In any case, the parties must appear fandial pre-trial conferenceon March 22, 2019
at 10:00 a.m. No later tharMarch 14, 2019 the parties must submit a jopre-conference
letter and a jointly proposed cas®nagement plan as described in Paragraphs 2 and 3 of the
Notice of Initial Pretrial Conference [Dkt. 27].

If Plaintiff fles an Amended Complaint, Defendants mmuste against or answer the
Amended Complaint no later thémpril 26, 2019. Plaintiffs’ opposition taanymotion (or a
letter notifying the Court of an intent not to oppose the motion) is due no latévislyah?,

2019 Defendants’ reply in support of their motion, if any, is due no laterNtegn24, 2019

SO ORDERED. . .
Date: February 28, 2019 VALERIE CAPRONI
New York, New York United States District Judge
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Rules and Regulations
Governing Administrative Employees

SECTION I-INTRODUCTION

The RULES AND REGULATIONS FOR ADMINISTRATIVE EMPLOYEES have been established
for the conduct, welfare and service of administrative employees of the Department of Education
and are promulgated for the guidance of administrative employees, office heads and supervisors,
including members of the pedagogical staff who supervise administrative employees. A copy of
these rules will be made available to all concerned and all will be expected to be familiar with and to
adhere to them. An "administrative employee" is defined as an employee serving in a classified
civil service title.

For employees covered by any agreement between the Department of Education and a union or by
the Department of Education’s Management Pay Plan (Schedule), Alternate Career and Salary or
other Pay Plans, any provisions of such agreement or pay plan inconsistent with these rules and
regulations must take precedence.

Inquiries concerning these rules and regulations should be addressed to:

Division of Human Resources
Office of Support Services
65 Court Street — Room 504
Brooklyn, New York 11201

(718) 935-2282
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SECTION 2 — PERSONNEL BOARD

This section is currently under revision.

SECTION 2 — PERSONNEL BOARD




SECTION 3 — WORKING HOURS

3.1

3.2

3.3

The working hours of all administrative employees, unless otherwise authorized by
collective bargaining agreements, are from 9:00 a.m. to 5:00 p.m., Monday through Friday,
with one (1) hour for lunch daily.

The Department of Education may fix other hours for certain employees pursuant to
budgetary modifications made to effectuate prevailing rate of pay determinations made by
the Comptroller under the Labor Law and the rate-of-pay agreements entered into between
employee representatives and the City. (See Part Il of this book for clarification)

At the Chancellor's discretion, a shortened summer workday schedule beginning July 1 and
terminating on Labor Day may be granted to City and Department of Education employees
for whom there are no air conditioned facilities. Employees meeting this criterion must
complete one (1) year of service in order to become eligible for this schedule.

A division or office head with the approval of the director, executive director or
superintendent may, for satisfactory reasons, vary the daily working hours of one or more
employees, provided that the total number of working hours is not reduced. To meet
seasonal or emergency conditions, an office head may require longer service from one or
more employees in which event due time allowance is to be made for the extra service. All
employees are allowed, under the provisions mandated by State Labor Law at least thirty
(30) minutes for a meal period. An employee who works a shift of more than five (5) hours
must take at least thirty (30) minutes off for a meal period.

The regular holidays with pay for annual and monthly employees are:

New Year’s Day Good Friday Columbus Day
Martin Luther King, Jr. Day Memorial Day Veterans’ Day
Lincoln’s Birthday Independence Day Thanksgiving Day
Washington’s Birthday Labor Day Christmas Day

NOTE: Election Day has been designated as a “floating holiday”.

If any of these holidays falls on a Sunday, employees normally scheduled to work the
immediately following Monday will be given the Monday off with pay.

If Christmas Day or New Year's Day falls on a Saturday, employees normally scheduled to
work the immediately preceding Friday will be given the Friday off with pay.

If any other holiday falls on a Saturday, the employee is not entitled to the prior day off.

In addition to the regular paid holidays listed above, such days of religious observance for
which the schools are closed and which are designated by the Chancellor as holidays for
employees will be regular paid holidays when falling on regular work days. The offices of
the Department of Education may also be closed in cases of emergency and on any other
days which the Department or the Chancellor may select.

If an employee is absent without pay on the day before or after a day when the offices of
the Department of Education are closed, he/she may be denied pay for such day.
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3.4

3.5

3.6

3.7

3.8

Each employee must personally record his/her daily time of arrival and departure in the
manner approved by the Division of Human Resources. Under no circumstances may an
employee record the time of other employees. Each office is to be responsible for the
maintenance of its employees' time records.

Employees are expected to make every effort to report to work despite work stoppages,
snowstorms, power failures, or other conditions of emergency that may make travel to and
from work difficult. This rule will govern even when schools have been closed by the
Chancellor. If schools are closed, employees should be aware that administrative offices
might still be open.

The following regulations apply to absences and lateness during such emergencies:

ABSENCES — No absences shall be excused. Any absence will be charged against
unused annual leave or compensatory time balances upon presentation of written evidence
by the employee that it was physically impossible to report to work.

LATENESS - If employees anticipate a delay in reporting to work locations because of
previously announced or emergency problems, it is expected that they will allow extra time
for travel. Individuals should present claims to the appropriate office head in cases of
hardship, and the office head will render a decision.

The Chancellor is responsible for issuing a directive in cases of emergency.

Employees should not line up at the time clock in advance of the time they are scheduled to
clock out at the end of the day or at lunch hour.

Employees covered by collective bargaining agreements working in Central Department of
Education and district offices are permitted to extend their meal periods an extra twenty
(20) minutes on paydays in order to transact banking business. This extra time is not to be
taken at any other time or used in any other manner, except by special permission of the
office head. If an employee is absent on the day the paychecks are distributed, he/she is
not entitled to receive the extra time upon return to service.

Administrative employees may be taken off the time clock for any of the following reasons:

o

» The employee has twenty (20) years of service and the approval of the office head;

The employee's title is at the level of Principal Administrative Associate or an
equivalent title or higher, with at least ten (10) years of service, and a history of
exemplary attendance;

The employee is in the Managerial Pay Plan;

The employee has less than twenty (20) years of service but has the recommendation
of the division's Executive Director.

«» The division’s Executive Director may opt to remove all or select categories of
employees from the time clock without regard to years of service provided adequate
controls are in place to monitor time and attendance.

R/
0.0

X3

o

X3

8

An employee off the time clock who is found abusing the privilege may be required to
punch a time clock.

Timesheets must be individually approved by an authorized official.
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SECTION 4 - ANNUAL LEAVE

4.1 Employees earn an annual leave allowance, which may be used for vacation, personal
business or purposes of religious observance.

4.2 The annual leave allowance for annual and hourly employees will be computed on the
following basis, unless otherwise specified by collective bargaining agreements and special
circulars issued by the Chancellor.

Annual Allowance | Monthly Accrual
ANNUAL EMPLOYEES (#of work days) D H M
. Employees beginning employment before
October 1, 1976
a. From beginning of first year to completion 20 1 4 40
of seventh year
b. From beginning of eighth year to completion of 25 2 0 35
fourteenth year
c. From beginning of fifteenth year 27 2 1 45
Il Employees beginning employment October 1, 15 1 1 45
1976 through June 30, 1978 (reverted on July
1, 1978 to 20 work days -1 D 4H 40M)
lll. | Employees beginning employment July 1,
1985’
a. From beginning of first year 10 0 5 50
b. From beginning of second year to completion 13 1 0 35
of third year
c. From beginning of the fourth year to 15 1 1 45
completion of the fourth year
d. From beginning of the fifth year to completion of 20 1 4 40
the seventh year
e. From beginning of the eighth year to completion 25 2 0 35
of the fourteenth year
d. From beginning of the fifteenth year 27 2 1 45
IV. | Employees beginning employment July 1, 1991
a. From beginning of first year to completion of 15 1 1 45
fourth year
b. From beginning of fifth year to completion of 20 1 4 40
seventh year
c. From beginning of eighth year to completion of 25 2 0 35
fourteenth year
b. From beginning of fifteenth year 27 2 1 45
JECTION 1

! The following titles, beginning July 1, 1985, are covered under No. I:

Managerial titles, in addition to employees with continuous service in a NYC public agency.

Nurses, Therapists, Original Jurisdiction and




Accrual of annual leave hours is based on the number of years of service AND total
number of hours worked each week.

Hourly employees must be in full pay status for at least 17%% hours per week to be eligible
to accrue time for that week, otherwise weekly hours worked are not counted toward
accruals.

I HOURLY EMPLOYEES I

Effective July 1, 1990

Beginning of first year 1 hour accrued for every 27 hours worked
Beginning of second year 1 hour accrued for every 22 hours worked
Beginning of fourth year 1 hour accrued for every 21 hours worked

Beginning of fifth year 1 hour accrued for every 15 hours worked

Effective July 1, 1991

Beginning of first year 1 hour accrued for every 15 hours worked

Beginning of fifth year 1 hour accrued for every 11 hours worked

Upon working as a full-time hourly for three (3) consecutive years and continuing to work
full time, the employee is eligible to earn time as an annual employee. Hourly employees,
in full pay status, will accrue time on a monthly basis, beginning with fifteen (15) days per
year, up to the maximum prorated amount of twenty (20) annual leave days per year.

However, no hourly employee shall earn more annual leave than an annual employee in
the same or equivalent title would earn on an annual basis. Under no circumstances are
hourly employees eligible to receive paid holidays.

4.3 Prior service with the Department of Education or with another New York City public
agency, or both, will be credited in the calculation of total service for annual leave purposes
under the following circumstances:

X The employee is a permanent employee and is subsequently reinstated or
reappointed within one (1) year to a permanent position with the
Department of Education;

<> The employee is a permanent employee whose service was terminated
without fault or delinquency on his/her part because of abolition of his/her
position and is subsequently reappointed to a permanent position with the
Department of Education, regardless of the length of time between periods
of service;
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4.4

4.5

4.6

4.7

4.8

4.9

X The employee has prior service in the capacity of a provisional employee in
the Department of Education and there has been no break in service of
thirty-one (31) calendar days or more;

< The employee has prior service in the capacity of a permanent or
provisional employee in a New York City public agency and there has been
no break in service of thirty-one (31) calendar days or more.

Prior service will not be calculated in the computation of total service for annual leave
purposes if the service was with an agency of the State or Federal government.

Upon transfer of a permanent employee, or appointment of an employee who has
continuous service in another New York City public agency from an eligible list, or to a non-
competitive position, annual leave balances up to the maximum of two (2) years accrued
(unless otherwise stipulated in any collective bargaining agreement or otherwise
authorized) will be transferred with the employee upon submission of an appropriate
substantiating statement to the Division of Human Resources, such statement to be
certified by the Division of Human Resources.

NOTE: Continuous service is defined as service which has not been interrupted by a break
of thirty-one (31) calendar days or more, unless otherwise stipulated by law or collective
bargaining agreement.

Annual leave will be credited for time served while on full pay status. Annual leave may
also be granted for the first year of a military leave of absence and for the first six (6)
months of absence while receiving Workers' Compensation. Employees serving in the
military reserves are allowed up to thirty (30) calendar days in a calendar year with pay to
serve in the reserves, without charge to their annual leave balance. See Section 6.8.11

Annual leave credits are earned during a calendar month, and the computation date will be
the first day of the following month. In order to be credited with annual leave in any month,
the employee must be on full pay status for at least fifteen (15) calendar days in the month.

Deductions for time used during a month will be made on the first day of the following
month.

The vacation year begins on May 1 and ends on April 30 of the following year. At the end
of each vacation year, the annual leave balance may not exceed two (2) years’ leave
accrual. Annual leave exceeding two (2) years' accrual will be transferred from the annual
leave balance to the sick leave balance, unless a written request for permission to carry
over such credit and a plan for use of this carried over annual leave in the following
vacation year has been approved by the appropriate office head. Information as to all
accumulated leave balances (sick leave, annual leave, military leave, and compensatory
time) will be given to each employee in writing at least once a year. If the information has
been given more frequently, such practice will be continued.
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410

4.1

412

413

414

Earned annual leave allowance should be taken at a time convenient to the employee's
department and only upon the express written permission of the office head or his/her
authorized representative.

The normal unit of charge against annual leave allowance for vacation and personal
business is one hour; however, if prior permission is granted by the bureau head or his/her
authorized representative, time lost shall be on a minute for minute basis. Smaller units of
charge are authorized for time lost due to tardiness and religious observance.

If an employee has exhausted his/her earned annual leave balance, absences of one-half
day or more will result in a payroll deduction, unless the office head grants permission for
such absence, to a maximum of ten (10) days to be charged against future earned annual
leave.

Permanent, provisional, and hourly employees may not be permitted to use annual leave
allowances for other than religious holidays until they have completed four (4) months of
service, except by permission of the Executive Director.

Employees whose employment is temporary and limited to all or parts of the months of
June, July, August, or September, and who are designated as summer employees or
summer replacements are excluded from these annual leave benefits.

JeEcTion 1
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SECTION 5 —SICK LEAVE

5.1 Sick leave is to be used only for personal illness of the employee, or in accordance with
applicable collective bargaining agreements or law.

I ANNUAL EMPLOYEES I

Employees hired prior to
July 15, 1996

Beginning of first year 12 sick days per annum
(unless otherwise specified
in a collective bargaining

agreement)

Employees hired effective
July 15, 1996 through
March 31, 2000*

Beginning of first year 11 sick days per annum
(6 hours, 25 minutes per

month)

Beginning of fourth year 12 sick days per annum
(unless otherwise specified in

a collective bargaining

Employees hired effective
April 1, 2000 - present

12 sick days per annum
(unless otherwise specified
in a collective bargaining

Beginning of first year

This provision expired April 1, 2000. Therefore, effective April 1, 2000, employees hired during the period July
15, 1996 through March 31, 2000 shall accrue twelve (12) sick leave days per annum (unless the applicable
collective bargaining agreement provides for a January 1, 2000 effective date.)

Time recorded on the payroll at the full salary, full period of military service, and the first six

(6) months of absence while receiving Workers' Compensation payments will be
considered as time served by the employee for the purpose of earning sick leave credits.
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5.2

5.3

5.4

5.5

NOTE:

5.6

HOURLY EMPLOYEES

Accrual of sick leave hours is based on the total number of hours worked each week.
Hourly employees must be in full pay status for at least 17%% hours per week to be eligible
to accrue time for that week, otherwise their hours worked are not counted toward sick
leave accruals.

Hourly employees who work thirty-five (35) hours per week for three (3) or more
consecutive years in continuous service will accrue such leave time after the third year as if
they were annual employees. For purposes of this section, continuous service is defined
as working with no more than a two (2) week break in service.

«» Employees hired prior to July 14, 1996 AND after April 1, 2000, who work half-
time or more, will be credited with a sick leave allowance with pay of one (1)
hour for each twenty (20) hours of service with pay.

< Employees hired during the period of July 15, 1996 through March 31, 2000,

who work half-time or more, will be credited with a sick leave allowance with
pay of one (1) hour per each twenty-two (22) hours of service with pay for the
first three (3) years of service.
(Note: This provision expires April 1, 2000. Therefore, effective April 1, 2000,
employees hired during the period July 15, 1996 through March 31, 2000, will be
credited with a sick leave allowance with pay of one (1) hour for every twenty (20) hours
of service with pay (unless the applicable collective bargaining agreement provides for a
January 1, 2000 effective date.)

However, no hourly employee will earn more sick leave than an annual employee in the
same or equivalent title would earn on an annual basis.

Sick leave credits are earned and recorded monthly on the record of each employee. This
record will include all sick leave which has been earned up to that time. The accumulation
of sick leave is unlimited.

Sick leave credits are earned during a calendar month, with the computation date being the
first day of the following month. In order to be credited with sick leave in any month, the
employee must be on full pay status for at least fifteen (15) calendar days in the month.

Upon transfer of a permanent employee, or appointment of an employee who has
continuous service in a New York City public agency from an eligible list or to a
noncompetitive position, the sick leave balance will be transferred with the employee upon
submission of an appropriate substantiating statement to the Division of Human Resources.
Such statement will be certified by the Division of Human Resources.

For purposes of this section, continuous service is defined as service that has not been
interrupted by a break of thirty-one (31) calendar days or more.

An employee who is reappointed from a Civil Service list within thirty-one (31) calendar
days of the termination of his/her services, and an employee who is reappointed from a
preferred list, regardless of the time between separation and reappointment, will be
credited with earned, unused sick leave balances resulting from the previous period of
service.
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5.7

5.8

5.9

5.10

5.10.1

5.10.2

Upon reinstatement of an employee to a permanent position, the unused sick leave
balance at the time of resignation or layoff will be restored to the employee’s credit.

Provisional and temporary employees are entitled to sick leave privileges and will be
subject to the same restrictions as permanent employees, except that they are required to
submit physician’s certificates for any sick leave used during their first three (3) months of
employment.

An employee is responsible for immediately notifying his/her supervisor of an absence,
stating the cause and probable duration of such absence and his/her exact location. In the
case of an illness exceeding five (5) working days, a report on the progress of the iliness,
by mail or by telephone, to the office head at weekly intervals thereafter, should be made
by the employee or by someone on behalf of the employee.

To request that absences be charged to the sick leave allowance, the employee is required
to submit the appropriate application to the office head or supervisor.

Submission of a physician's certificate in the prescribed form with the application will be
waived for self-treated absence up to and including (3) three consecutive workdays. The
office head is authorized to approve such applications, but if there is substantial evidence
of abuse of this privilege, the supervisor may request medical documentation to
substantiate the iliness.

In a six (6) month period, applications for excuse of absence due to self-treated illness will
be approved for a maximum of six (6) days of absence.

If an employee is absent and required to submit a physician's certificate due to iliness,
he/she must submit a physician's certificate within (3) three days after returning to duty.
The certificate should be in the form of a letter on the physician’s stationery with a signature
or stamp and should include the following information:

« The specific nature of the illness and the condition of the employee
adequate to justify the absence: If the physician decides that the diagnosis and
medical data should not be directed to lay officials of the Department of
Education, he/she may submit this medical information to the Medical Director of
the Department of Education. The physician should indicate on the certificate that
this action will be taken.

+ Dates: The dates during which the employee was under the physician's care and
the dates on which he/she was seen and treated by the physician.

+ Hospitalization: If the employee was hospitalized, the physician should indicate
the dates of hospitalization and the name of the hospital.

A physician's certificate signed/stamped by an optometrist, ophthalmologist, osteopath,
podiatrist or an X-ray or laboratory technician is acceptable. Absence certificates signed by
an optometrist are acceptable for a maximum of one-half day of absence only.

Office heads or supervisors are authorized to approve such requests, where the employee
has sufficient time balances to cover the absence and where no additional time is
requested. Exceptional cases and appeals from decisions of the office head will be
forwarded to the Chief Executive (or designee) of the Division of Human Resources who
will render a ruling on it.
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5.1

5.12

5.13

5.14

Physicians' certificates for the following types of absences are to be submitted to the office
head or supervisor for review. If the office head or supervisor deems it necessary the
certificate(s) may be forwarded with a recommendation, to the Division of Human
Resources, for referral to the medical staff. The medical staff will review such cases and
approve the absence or indicate its recommendations under the following circumstances:

s Absences of more than thirty-one (31) calendar days, regardless of
the amount of time balance to the employee's credit. In cases of
protracted disability, such certificates are to be presented to the Division of
Human Resources at the end of each month of continued absence.

< Advances of time allowance for sick leave purposes, pursuant to
Section 5.13 where employees have exhausted all time allowances,
without regard to duration of absence.

+ Leaves of absence without pay for health reasons in excess of thirty-one
(31) calendar days.

7

+ Leaves of absence with pay for health reasons, regardless of duration.

The head of the office, executive director, director, superintendent, or supervisor may
delegate authority to review and approve such certificates to a deputy or other principal
assistant. Timekeepers will not be assigned this responsibility.

When an absence due to illness exceeds the earned sick leave time, the additional time is
to be charged as absence against accrued annual leave.

Permanent employees who have exhausted all earned sick leave and annual leave
balances due to personal iliness and who have maintained a satisfactory rating, may, at the
discretion of the Chief Executive (or designee), Division of Human Resources be permitted
to use unearned sick leave allowance up to the amount earnable in one year of service,
chargeable against future earned sick leave.

All requests submitted under this section must contain prominently indicated thereon, the
fact that the absence, or part of it, is to be charged against an advance of sick leave
allowance. Employees must state in their request to the Chief Executive (or designee),
Division of Human Resources, their awareness that, upon their return, the Department of
Education will recoup the employee’s time as sick time is accrued. The office head will
secure the timekeeper's verification of the attendance data recorded on the request, and
forward the request with his/her approval or disapproval indicated thereon to the Chief
Executive (or designee), Division of Human Resources.

Permanent employees having ten (10) years of continuous service in a New York City
public agency may, at the discretion of the Chief Executive (or designee), Division of
Human Resources, be granted sick leave with pay for three (3) months after all credits
have been used. In special instances, sick leave with pay may be further extended for one
(1) additional three (3) month period with the approval of the Chief Executive (or designee),
Division of Human Resources. Sick leave with pay is granted for a maximum of six (6)
months, regardless of years of service after a ten (10) year period.

In exceptional circumstances, permanent employees with less than ten (10) years of New
York City public agency service may make a special request to the Chief Executive of the
Division of Human Resources (or designee) to be granted sick leave with pay as set forth
above.
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5.15

5.16

5.17

5.18

5.19

The Chief Executive (or designee), Division of Human Resources will be guided in this
matter by the nature and extent of illness and the length and character of service. The
Division of Human Resources may request and receive such medical information and
recommendations as it deems necessary to properly exercise its discretion.

An employee who is on a leave without pay for any reason other than illness may not have
any portion of this time charged against sick leave allowance.

Health insurance coverage under the choice of plans provided to the employees will
continue while the employee is in pay status. Employees on Workers' Compensation,
maternity leave, or an authorized sick leave without pay, may be eligible for up to four (4)
months of extended health coverage under Special Leave of Absence Coverage (SLOAC)
after going off pay status.

If the time record and/or performance of an employee indicate the need for a medical
examination and/or consultation with the medical staff, it is within the superintendent’s,
executive director’s, or director’s discretion to have the employee report to the Medical
Bureau for such an examination. The Chief Executive of the Division of Human Resources
(or designee) upon request or independently is empowered to have an employee who
reports ill visited by a member of the Medical Bureau of the Department of Education.

Except with the approval of the Chancellor or designee(s), employees who are absent from
duty due to illness may not go to places remote from their residences for recovery of health,
treatment of iliness, or other purposes affecting their mental or physical well-being, without
submitting a physician's certificate satisfactory to the Medical Director of the Department of
Education.

An employee who is ill during his/her regularly scheduled vacation may not have such
absence charged to sick leave allowance, except as otherwise provided in collective
bargaining agreements. This absence will be deducted from the employee's annual leave
balance, just as scheduled vacation would be. In cases of extended absence due to
sudden serious personal illness, however, this rule may be waived, subject to the following
provisions:

< If the employee was hospitalized, the entire period of illness may be charged
against the sick leave balance.

« If there was no hospitalization, the first week of illness remains as scheduled
vacation to be deducted from annual leave allowance, and the remainder of the
illness may be charged against the sick leave allowance.
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SECTION b — OTHER LEAVES

6.1

6.2

6.3

6.4

6.5

6.6

The Division of Human Resources will grant any leave of absence without pay required by
law, such as military leave and leaves under the Family Leave Medical Act (FMLA). Leaves
of absence without pay, other than maternity and childcare leave, may be granted to
permanent employees by approval of the Division of Human Resources for a period not to
exceed one (1) year. Extensions of such leaves may be granted upon recommendation of
the Chief Executive (or designee), Division of Human Resources.

Each request for leave of absence without pay other than for maternity or childcare is to be
submitted by the office head sufficiently in advance of the commencement of such leave to
allow consideration by the Division of Human Resources; a statement on the application
must indicate the office head's approval or disapproval.

While on leave of absence without pay for any reason, an employee may not accept any
compensated employment unless specifically authorized by the Chancellor or his/her
designee.

If an employee is absent for more than thirty (30) days without authorization, and has not
applied for a leave of absence without pay, a leave of absence without pay for a period not
exceeding three (3) months may be approved by the Division of Human Resources. Such
requests may be initiated by the office head in a recommendation to or by the Division of
Human Resources.

An employee granted a leave of absence with or without pay because of serious illness or
for the purpose of restoration of health, or for other health reasons may, at the discretion of
the office head, be required to submit medical documentation or to undergo evaluation by
the Medical Bureau before reassignment to duty.

An employee who is a member of the Retirement System in Tier | or Tier I, who is granted
a leave of absence without pay by the Division of Human Resources due to serious illness
and/or for reasons under the Family and Medical Leave Act (FMLA) may, at the time when
requesting either unpaid leave, also apply for permission from the Division of Human
Resources to contribute to the Retirement System for the period of such leave in order to
receive service credit. Upon receiving permission, the employee is responsible for
contacting the proper Retirement System to receive credit, if appropriate. The Division of
Human Resources, in acting upon such request, is guided by the following conditions:

« The recommendation of the office head is to be based upon satisfactory
service of the employee during the five (5) years preceding the granting of
leave of absence without pay.

« A maximum of one (1) year of credit over the entire period of service is
allowable under this rule. This one year of credit is allowable for twelve (12)
or more years of actual service following regular appointment, and
immediately preceding the granting of such leave. This regulation may be
interpreted to permit partial credit for a period of less than twelve (12) years
of service, prorated, except that a fraction of less than six (6) months of
service will be disregarded and a fraction of six (6) months or more will be
considered as a full year for the purpose of application of this rule.
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6.7

6.8

6.8.1

6.8.2

6.8.3

6.8.4

7

% The number of days of absence without pay (other than formal leaves of
absence without pay) during the five (5) year period of actual service
immediately preceding the effective date of leave of absence will be
subtracted from the number of calendar days of such leave of absence
without pay, to determine the amount of time which may be recommended
for retirement service credit.

An employee who returns from a leave of absence without pay for any reason may not use
annual leave or sick leave time until he/she has served one (1) calendar month following
the date of return to duty, and such employee may not be restored to the payroll for the
purpose of taking earned annual leave or sick leave.

Absence of permanent/provisional employees for the reasons indicated below is excusable
without charge to sick leave or annual leave balances, upon submission of the proper
application and supportive documentation to the designated office head. In the normal
processing of these applications, the designated office head may request additional
documentation from the employee. The decision of the designated office head may be
appealed to the Division of Human Resources.

Funerals:

Absence is not to exceed four (4) workdays in the case of death in the immediate family.
The Division of Human Resources may excuse additional absence of one day for
reasonable travel when such absence is necessary because of attendance at the funeral of
a relative in the immediate family at a place remote from the City of New York. The
absence for travel must occur on a working day within either five (5) business days or
seven (7) calendar days, either before or after the funeral, and be supported by appropriate
documentation.

For the purpose of this rule, the term "immediate family" includes a parent, child, brother,
sister, grandparent, grandchild, spouse or parent of a spouse, registered domestic partner or
parent of, or any relative residing in the employee's household. The relationship of the
deceased to the applicant, the date of death, and the date of the funeral is to be shown on
the application.

Absence of not more than one day due to attendance at the funeral of a brother-in-law,
sister-in-law, son-in-law, daughter-in-law, niece, nephew, aunt, uncle of employee, or aunt,
uncle, or grandparent of spouse or registered domestic partner, who is not a member of the
immediate household.

Absence for the purpose of attending, in a representative capacity, the funeral of an
associate employee or other person connected with the department. The approval of the
supervisor or appropriate office head is sufficient documentation for this purpose.

Jury Duty

The employee excused for jury duty is required to endorse the check received for services
rendered as a juror to the New York City Department of Education. If the check is not
endorsed, the amount of money received by the employee from the appropriate
governmental agency for the performance of jury duty, exclusive of reimbursement for
carfare, will be deducted from his/her salary. Employees are granted up to three (3) hours
of excused absence for the purpose of obtaining a postponement, provided they work the
balance of that particular day.
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6.8.5

6.8.6

6.8.7

6.8.8

6.8.9

6.8.10

6.8.11

6.8.12

Court attendance

Under subpoena or court order where an employee appears in a case in which neither
he/she nor anyone related to him/her in any way has any financial or personal interest
whatsoever and where the employee's attendance is not required as a result of any other
employment, occupation, or voluntary act on his/her part; the application to be
accompanied by the subpoena or a statement from employee's supervisor that he/she has
seen such subpoena and must state that neither he/she nor anyone related to him/her in
any way has any financial interest.

Quarantine.
Acceptable official evidence promulgated by an appropriate City, State, or Federal agency
must be attached to the application.

Examinations

Attendance at a New York City Civil Service examination, a licensing examination given by
the Department of Education, or for an investigation interview or appointment interview in
connection with such examination. The application must indicate the title of the
examination and the name of the agency conducting the examination.

Attendance at conventions
The Chancellor, or his/her designee, or Community Superintendent, or his/her designee,
must authorize such absence.

Attendance before a legislative body

The absence from duty on the part of any salaried officer or employee of the Department of
Education for the purpose of advocating or opposing any legislative or other measure, or
proposition, affecting the public schools or the public school system, before any official
body having jurisdiction in the matter, is prohibited except by express permission of the
Chancellor or designee, who will concurrently report the granting of such permission to the
Division of Human Resources. Absence for the purpose of obtaining permission in
pursuance of this rule will be considered absence from duty.

Blood donation

Donation to the American Red Cross, or other legitimate organization engaged in this
activity. The time to be excused for this purpose is to be taken at the time of the donation
and consistent with city policy and/or guidelines.

Military or naval duty

Time used for military or naval duty will be excused provided a certificate from the
Commanding Officer is attached to the application. This certificate should indicate that the
duty was actually performed on the specified dates. These absences will be excused
without charge for a period of up to twenty-two (22) working days or thirty (30) calendar
days per year. See Section 4.6

Appearance before an official authority
In connection with the Selective Service Act, provided the notice from the official authority
is attached to the application that includes the date and arrival/departure time.
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6.8.13

6.8.14

6.9

Graduations

Absence of not more than one (1) day to receive a degree from a college or university or to
attend the graduation of his/her child from a kindergarten/elementary school, intermediate
school, junior high school, high school, or college, or to attend the graduation of his/her
spouse or registered domestic partner from a college or university. The application should
indicate the exact time of day the exercises were held, since absence to attend a
graduation held during working hours only will be excused.

In addition to the above reasons, absence may be excused with pay for such other
legitimate purposes as the Division of Human Resources may, upon presentation of proper
evidence, consider justified.

Terminal Leave:

The Division of Human Resources will grant terminal leave with pay in accordance with
applicable collective bargaining agreements, regulations, or pay plans effective during the
course of employment. Terminal leave is granted in addition to accrued vacation balance
and overtime credits and is computed by one of the following methods:

<> Method A.
One (1) workday of terminal leave for each two (2) days of unused
sick leave accumulation. The maximum accumulation of sick leave
will be 200 days. Terminal leave computed by this method is not
to exceed 100 workdays.

<> Method B.
One (1) calendar month of terminal leave for each twenty-two (22)
days of unused accumulated sick leave. Terminal leave computed
by this method shall not exceed one (1) calendar month for every
ten (10) years of service, prorated at three (3) calendar days per
year of service, or major fraction thereof.

For employees with less than ten (10) years of service, terminal leave is computed by
Method A. Employees with ten (10) or more years of service may elect Method A or
Method B.

Employees who were employed by the Department on or before January 1968 and have
completed ten (10) years or more of continuous service at the time of retirement will receive
a minimum of one (1) calendar month of terminal leave without regard to unused sick leave
accumulation.

The application for terminal leave should be sent at least thirty (30) days prior to the date of
retirement to:

Division of Human Resources
Office of Support Services
65 Court Street - Room 504
Brooklyn, New York 11201
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6.10

6.10.1

6.10.2

6.10.3

6.10.4

6.10.5

6.10.6

6.11

6.12

Maternity/Child Care Leave

A leave of absence for the purpose of maternity or childcare shall be granted to an
employee, upon submission of the proper application and medical certification to the office
head. The office head will approve the application and forward it to the Division of Human
Resources.

The employee who plans to take a leave of absence for the purpose of maternity or
childcare should notify the office head of the initial date of the leave sufficiently in advance
of that date to permit arrangements for replacement of the employee during the period of
the leave to be made. Maternity leave is subject to the terms and conditions of laws and
regulations relating to leave with or without pay for personal iliness, except as indicated
below.

Maternity leave commences on the date specified in the application and ends six (6) weeks
after the birth of the child or the termination of the pregnancy. Such leave may be
terminated sooner at the request of the employee in accordance with regulations.

The following payments will be made in connection with a maternity leave:

+ The employee may charge absence during the period of the leave to her
sick leave balance;

« After her sick leave balance is exhausted, the employee may charge

absences to her annual leave and compensatory time balances.

Childcare leave will be granted to the natural or adoptive parent upon application. Full-time
employment while on such leave is prohibited. If both parents are employees of the school
system, only one of them may be on a childcare leave at a given time.

For an employee who has completed a maternity leave, after the birth of a child, the
childcare leave commences at the termination of the maternity leave. For any other
employee, it will commence as granted.

Childcare leave terminates four (4) years from the beginning of the maternity leave if such
has been granted. Where no maternity leave has been granted, the childcare leave will
terminate four (4) years after the date of commencement of the leave, or upon the child's
fourth birthday, whichever date occurs first.

Childcare leaves may be terminated at the request of the employee in accordance with
regulations.

Childcare leaves are without pay, except that employees may charge absences at the
commencement of the leave to any compensatory time or annual leave balance.

Health insurance coverage under the choice of plans provided to the employee will
continue while the employee is in pay status and may be extended to the first four (4)
months of a leave of absence without pay under Special Leave of Absence Coverage
(SLOAC), provided that the ill or pregnant employee has exhausted all paid leave time.

Workers’ Compensation.

With respect to employees covered by Workers' Compensation Law, upon receipt of an
appropriate application substantiated by copies of the accident report and all statements
submitted in connection therewith, employees may be excused without charge to sick leave
or annual leave balances for the first week’s absence caused by any injury sustained in the
course of employment.
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In the event that such an employee is absent for a period longer than one week as a result
of such injury, the employee may have the choice of one (1) of the following two
procedures for the period extending beyond the first week of absence:

Procedure 1

To receive the full amount of his/her weekly salary provided that:

« The injured employee or any authorized person acting in his/her behalf
makes the request in writing; and

% The injured employee or any authorized person acting in his/her behalf
agrees that any absence is to be charged against his/her sick and/or annual
leave balance, and that such time charged shall be restored to the extent of
any Workers' Compensation Board reimbursement to the Department of
Education; and

% The injured employee has the necessary accrued sick leave and/or annual
leave balance or has been advanced credits in accordance with the
applicable regulations, and

% The injured employee was not guilty of willful gross disobedience of safety
rules or willful failure to use a safety device, or was not under the influence of
alcohol or narcotics at the time of injury, or did not willfully intend to bring
about injury or death upon him/herself or another; and

« The injured employee undergoes such medical examinations as are
requested by the medical staff of the Department of Education and when
found fit for duty by said physicians, returns to his/her employment.

Employees choosing Procedure #1 above will be carried on full pay status and
this time counted for retirement benefits.

Procedure 2 To receive Workers' Compensation benefits in their entirety with no

charge against sick leave and/or annual leave balances.

Employees choosing Procedure #2 who are Tier lll/IV members of the retirement
system will not receive retirement credit for the time during which they are
receiving Workers’ Compensation benefits. By law, such members may receive
retirement credit only for service while being paid on the payroll.

The term Workers' Compensation benefits as used in this section refers to
weekly payments in lieu of salary and not to payment of medical expenses.

NOTE: Any questions concerning Retirement Service Credit in connection with Worker’s
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SECTION 7— OVERTIME AND MEAL ALOWANCE

71

7.2

7.3

7.4

7.5

7.6

7.7

7.8

Overtime, outside of regular office hours as defined in Section 3 Working Hours, is not
permitted without the prior written authorization of the Chancellor, Deputy Chancellor, Chief
Executive, Executive Director, a Regional Superintendent, a Regional Operations Center
Director, or authorized office head or designee. Anyone working overtime without such
approval will not be paid for overtime work, except where required pursuant to the FLSA
(Fair Labor Standards Act). 1

No overtime credit will accrue for time taken for meals; all such time should be indicated on
the time record and not credited as official business.

Eligible employees who work overtime in excess of the number of hours in their regular
workweek but less than forty (40) hours are paid at their basic hourly rate for overtime.

Monetary payments shall be made at the rate of one and one-half times the employee's
basic hourly rate for overtime worked in excess of forty (40) hours in the employee's regular
workweek.

Eligible employees whose regular workweek is shortened under Section 3.1 will be
compensated with cash payment for overtime worked in excess of the number of hours in
the shortened workweek, up to the number of hours in the regular workweek.

No credit shall be recorded for unauthorized overtime. Credit for all authorized overtime,
beyond the normal work week, shall accrue in units of one-quarter (1/4) hour to the nearest
one-quarter (1/4) hour and, except for an employee covered by the provisions of the Fair
Labor Standards Act (FLSA), who has actually worked in excess of forty (40) hours in said
calendar week, only after one (1) hour.?

No individual employee's overtime will be permitted to exceed 5% of the employee’s current
salary without the written authorization of the Chancellor, Deputy Chancellor, or designee.

Employees for whom cash payment for overtime is not permitted, and for whom the
granting of compensatory time for overtime is permitted, will receive compensatory time on
an hour for hour basis for overtime worked up to a forty (40) hour week and time and one-
half for overtime worked in excess of a forty (40) hour week.

Compensatory time off shall be scheduled at the discretion of the office head.
Compensatory time must be used within three (3) months of being earned unless a written
request for approval to carry over such credit and a plan for use of this time has been
approved by the appropriate office head. 3

1Compensatory time may not be utilized for represented employees unless explicitly provided for in a collective bargaining
agreement. Division or office heads must obtain the consent of the non-represented employees covered by FLSA to accept
compensatory time in lieu of cash payment for overtime worked in excess of forty (40) hours.

2 For the period from July 15, 1996 to March 31, 2000 or July 15, 1996 to December 31, 1999, depending upon the
expiration date of the applicable collective bargaining agreement: Credit for all authorized overtime, beyond the normal
work week, shall accrue in units of one-half (1/2) hour to the nearest one-half (1/2) hour and, except for an employee
covered by the provisions of FLSA who has actually worked in excess of forty (40) hours in said calendar week, only after
one (1) hour.

% Compensatory time earned under the Fair Labor Standards Act (FLSA) is not subject to the requirements that it be used
within three (3) months of being earned.

JECTION 7

22



7.9

710

7.1

712

Time in any workweek during which an employee is on full pay status, whether or not such
time is actually worked, will be counted in computing overtime.

An employee who is required to work on any of the regular paid holidays specified in
Section 3.3 will be paid a 50% cash premium for all hours worked on the holiday, and
receive compensatory time off equivalent to the number of hours worked on the holiday.

Employees recalled from home for authorized ordered overtime work will be guaranteed
overtime payment in cash for at least four (4) hours, if eligible for cash payment, with the
exception of represented employees, wherein the overtime payment will be for at least two
(2) hours for the period July 15, 1996 through March 31, 2000. This provision expires April
1, 2000. Therefore, effective April 1, 2000, the overtime payment will be for a minimum of
four (4) hours (unless the applicable collective bargaining agreement provides for an
effective date earlier than April 1, 2000.)

An employee who performs authorized overtime not compensated for by cash payment and
who presents the required voucher to the office head will be reimbursed for meals in
accordance with the appropriate schedule of maximum meal allowances in effect at such
time. Time off for meals shall not be computed as overtime. However, such time off shall
not affect the continuity requirement of any schedule.

When the Department of Education is officially closed early, supper money is not permitted
for up to two (2) hours of additional work after the employee’s regularly scheduled working
hours. Employees must work for two (2) hours beyond their regularly scheduled working
hours in order to receive payment for supper money.
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SECTION 8— PROBATIONARY PERIOD

8.1

8.2

8.3

8.4

Before being appointed from a Civil Service eligible list, an employee, in addition to being
fingerprinted, must undergo a medical examination or review of medical documentation by
the Medical Bureau of the Department of Education, if required, and, if found fit, shall serve
a probationary period, in accordance with rules and regulations of the New York City
Department of Citywide Administrative Services. The probationary period for administrative
employees appointed from open-competitive and promotional civil service lists is one (1)
year. The employee will be notified in writing, at the time of appointment, of the duration of
the probationary period.

The one (1) year probationary period is comprised of two parts: The first five (5) months in
which the probationer’s progress is assessed utilizing the Interim Probationary Report, and
the last seven (7) months in which the probationer’s performance is assessed in the Final
Probationary Report, due at the conclusion of the first year of service.

Interim Probationary Report.

This report provides an initial assessment of the probationer’s progress. Forms should be
completed by the supervisor and signed by the probationer, the supervisor, and the
organization head or authorized designee. A copy of the form is to be given to the
employee and the original maintained in the employee’s personnel file at the local level.

Final Probationary Report.

The Final Report shall indicate the recommendation of the managers and supervisors as to
whether the services of the employee are to be retained or terminated. A copy of the form
is to be given to the employee and the original maintained in the employee’s personnel file
at the local level.

Appointments from Promotion Lists

Permanent employees, serving on a provisional basis in a promotional civil service title,
and who have received a promotion from a civil service list, will have the probationary
period reduced on a month for month basis up to the full year of the probationary period
according to the length of time served as a provisional employee in that title.

Appointments from Open Competitive Lists

Prior service as a provisional employee cannot be counted towards the completion of the
probationary period when such employee is hired from an open competitive list.

The probationary period is automatically extended by the number of days that the
probationer does not work. This includes:

leaves without pay;

leaves with pay;

assignment to limited or light duty;

educational leave.

X3

o

K/
0.0

K/
0.0

K/
0.0

The only exception to this rule is where an employee has been absent on military duty. If
the employee is appointed or promoted while on military duty or enters military service prior
to the completion of the probationary period, the probationary period is not extended.

JECTION 8

24



8.5

8.6

Should the office head be unable to make a definite decision as to retention of the
employee on the basis of his/her services, a written request may be made to the Division of
Human Resources, with the employee's written approval, for an extension of the
probationary period, not to exceed six (6) months, in accordance with applicable Civil
Service Law and regulations.

The services of a probationary employee may be terminated at any time during the
probationary period, in accordance with the provisions of Civil Service Law and regulations.
If the office head decides that an employee's services should be terminated, a 9902 form
and supporting documentation, including the Interim and Final Probationary Report must be
submitted as soon as possible to the Division of Human Resources, Office of Certification
and Appointments.

Retention in service beyond expiration of the probationary period is equivalent to
permanent employment. An employee who fails to satisfactorily complete the probationary
period must be restored to a position in his/her permanent former title.
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SECTION 9—CONDUCT AND DISCIPUNE

9.1

9.2

9.3

9.4

9.5

9.6
9.6.1
9.6.1.1

9.6.1.2

9.6.1.3

A high standard of courtesy, attention to duty and personal behavior is required of all
employees of the Department of Education. Employees should not at any time conduct
themselves in a manner to cause embarrassment to or criticism of the Department of
Education, or interfere with efficient performance of their duties. Employees must, at all
times, be courteous and avoid the use of brusque, impatient or violent language in their
dealings with the public.

Boisterous, frivolous or ill-tempered language or acts, loitering or visiting in other parts of
the building, waiting at the time clock prior to lunch and closing hours, punching the time
clock for other employees, and leaving the building for personal reasons after registering
the time of arrival, constitute violation of these rules and will subject the offender to
disciplinary action.

No person employed by the Department of Education shall represent or presume to reflect
the opinion of said board on any matter whatsoever before any legislative body or
committee thereof, the Department of Education of the State of New York, or any other
department or office of the State of New York, court, commission, person or group of
persons without the express authorization of the Department of Education and then only to
the extent provided in such authorization.

Employees are notified of matters of general importance by notices posted on the bulletin
board. It is the responsibility of the office head or supervisor to post such notices promptly,
and the responsibility of the employee to read such notices.

No employee should give or use information obtained by means of his/her official position
to advance the interest of himself/herself, his/her family, or his/her business or personal
associates over those of other persons.

Lateness Policy

Determination of Lateness

General Definition of Lateness

Employees not at their work locations ready to work at the scheduled time are considered
late. Each such occurrence, whether at the beginning of the scheduled workday or upon
return from lunch or other scheduled non-work periods, constitutes lateness, with the
exceptions described below:

Grace Period

At the start of the workday, employees are allowed a grace period of five (5) minutes and,
upon return from lunch, a grace period of three (3) minutes. If an employee arrives after the
grace period has elapsed, he/she is considered late and lateness is determined from the
scheduled reporting time; for example, an employee scheduled to begin work at 9:00 a.m.,
who reports to work at 9:06 a.m., is six (6) minutes late.

Conditions where Latenesses are not Recorded
A late arrival is not recorded as lateness on the employee's attendance record under the
following conditions:

Personal Business

If an employee arrives late due to the fact that personal business was conducted, he/she is
not considered late provided that:
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9.6.2

«» The business could not have been conducted outside of regular working hours; and
« The employee obtained the prior approval of his/her supervisor for the late arrival.
The appropriate form, approved by the employee's supervisor should be submitted to the
timekeeper. Time lost due to late arrivals will be deducted from compensatory time or
annual leave balances on a straight-time basis.

Transit Delay

Employees may present certification of claimed transit delay forms for a lateness caused by
a delay of fifteen (15) minutes or more. Excuse for lateness caused by transit delays will
be limited to an occasional and/or extraordinary delay. Lateness caused by routine transit
delays will not be excused. Employees experiencing transit difficulties on a routine basis
must rearrange their schedules to allow extra time for travel.

The appropriate form, approved by the employee's supervisor should be submitted
to the timekeeper.

Time lost due to approved transit delays will not be deducted from the employee's
leave balances.

Penalties For Lateness

The following penalties will be imposed for lateness in each three (3) month period of the
vacation year: May 1 to July 31, August 1 to October 31, November 1 to January 31, and
February 1 to April 30.

9.6.2.1 Deductions on Straight-Time Basis

9.6.2.2

The occurrence of less than twenty (20) latenesses in any of above noted three (3) month
periods will result in a deduction of the time lost from annual leave or compensatory time
balances on a straight-time basis.

Deductions on Double-Time Basis

The occurrence of twenty (20) latenesses or more in any of the above-noted three (3)
month periods will result in a deduction of the time lost from annual leave or compensatory
time balances on a double-time basis.

9.6.3 Excessive Lateness
Excessive lateness is defined as more than sixty (60) latenesses in the vacation year (May
1 to April 30 of the following year). In the case of excessive lateness, the employee's
supervisor may recommend that disciplinary action be taken under Section 75 of the New
York State Civil Service Law. This action may result in a reprimand, fine, suspension,
demotion, or dismissal.

9.6.4 Action by Timekeepers

9.6.4.1 Monthly Review of Time Reports
At the end of each month, the timekeeper will review the employee's monthly time report to
determine the number of latenesses that occurred in the month and the corresponding
amount of time lost. Appropriate entries will be made on the employee's attendance record
in the sections designated for lateness. The time lost will be deducted from compensatory
time or annual leave balances on a straight-time basis or on a double-time basis depending
on circumstances (See Section 9.6.2.2)
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9.6.4.2 Quarterly Review of the Attendance Record

At the end of each three (3) month period of the vacation year, the timekeeper will take the
following actions:
« Determination of Double-Time Deductions
The employee's attendance record will be reviewed to determine the total
number of latenesses that occurred in the three (3) month period. If twenty
(20) latenesses or more occurred, the penalty described in 9.6.2.2,
deduction of the total time lost due to lateness on a double-time basis, will
be imposed: i.e. a second deduction of the time lost will be made.

+» Notification of Lateness to the Employee and Supervisor
A letter in which the number of latenesses that occurred in the three (3)
month period, and the corresponding amount of time lost indicated will be
sent to the employee and the employee's supervisor.

9.6.4.3 Deductions of Time Lost From Leave Balances

Time lost due to lateness will be deducted from the available compensatory time balance
first. After the compensatory time balance has been exhausted, the annual leave balance
will be charged.

If the time lost exceeds the available compensatory time and annual leave balances, a
payroll deduction for the amount of time in excess of the available balance will be
processed.

9.6.5 Role of Supervisors

Upon receipt of the letter of notification described in Section 9.6.4.2, the supervisor will hold
a conference with the employee for the purpose of examining the employee's lateness
record, reviewing the lateness policy, determining the reasons for tardiness, and discussing
methods to effect improvement in punctuality. Such methods as adjustment of the daily
time schedule, if appropriate, may be considered.
The supervisor will record the results of the discussion in a written communication to the
employee, and ask the employee to acknowledge receipt of the communication by affixing
his/her signature. Copies of the signed communication will be placed in the employee's file
located in his/her office and the file located in the timekeeping office.

9.6.6 Inquiries
Employees should direct inquiries relevant to the interpretation or application of the
lateness policy to their timekeepers.

9.7 The property of the Department of Education entrusted to the care of employees must be
kept in good order. Breakage, loss, or impairment must be reported in writing immediately
to the office head with an explanation of the cause. Papers, books, etc. should be put in
their proper places.

9.8 Office equipment, e.g. fax machines, computers, etc. are to be used for official purposes
only. Stationery and other supplies must also be used for official purposes only, and
should not be wasted.

9.9 Telephones shall be used for official purposes only, except in the event of emergencies
where specific permission has been obtained from the office head.
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9.10

Any member of the administrative staff of Central Headquarters or a community school
district who has a change of name while in the service should report such fact immediately
to the office head, or designated authority, or Community Superintendent, or the person
designated by the Community Superintendent, who will report such fact to the Division of
Human Resources.

911 A member of the Board of Education Retirement System must submit to medical
examination by the Medical Board when requested to do so, pursuant to an application for
his/her disability retirement made to the Department of Education.

9.12 No employee of the Department of Education shall accept any commission, royalty or other
consideration, except his/her regular salary, for any service performed or sale effected, or
for any article, invention or material used in erecting, furnishing, or supplying any school
building or department, or any labor performed under the jurisdiction of the Department.
This rule shall not apply to authors of books used in public schools with respect to royalties
on the sale of such books.

9.13  Absence of an employee from duty except for satisfactory cause shall be deemed neglect
of duty.

9.14  Failure of an employee who is absent to notify his/her supervisor promptly, stating the
cause and probable duration of his/her absence and giving his/her exact location, in
accordance with Sections 5.8, 5.9, and 510 may result in the office head’s
recommendation that the time elapsing before notification be without pay. This shall not
apply when the office head is satisfied by incontrovertible evidence that it was physically
impossible for the employee to give the required notification.

9.15  Failure to comply with Section 5.18, whereby employees on sick leave for recovery of
health, treatment of illness, or other purposes may not go to places remote from their
residences, without the approval of the Chancellor, shall be deemed insubordination.

9.16  Recording the time of another employee will be considered gross misconduct and will form
the basis for disciplinary action, which may include the preferral of charges against the
offending employee.

9.17 No employee who has served his/her probationary period will be removed, except for
cause, after a hearing. Any such employee may be suspended by the Chancellor in
accordance with Civil Service law and collective bargaining agreements.

9.18 Charges
Charges may be preferred against any employee for:

unauthorized absence from duty or, excessive absence/lateness;
neglect of duty;
conduct unbecoming his/her position, or conduct prejudicial to the
good order, efficiency, or discipline of the Department of Education

% incompetent or inefficient service to the Department of Education;
violation of the Bylaws, rules or regulations of the Department of
Education;
any substantial cause that renders the employee unfit to perform
properly his/her obligations to the Department of Education
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9.19

9.20

9.21

9.22

9.23

9.24

9.25

An employee against whom charges have been preferred will be provided with a copy of
the charges and specifications. Such employees may participate in person, by counsel or
representative, in the trial of charges, to call and examine witnesses in his/her own behalf
and to cross-examine opposing witnesses.

The Chancellor, upon suspending any employee, and in advance of the filing of charges
and specifications, will inform the accused of the character of the charges to be met. Such
information shall not prevent inclusion at the trial of additional charges and specifications,
provided the accused is informed prior to the trial.

If, after due and timely service as defined in the Bylaws of the Board of Education or by the
Chancellor's Regulations, the employee against whom the charges have been preferred
fails to appear at the time and place set for trial, either in person or by counsel, the trial of
the said charges will proceed and be determined in the same manner as though the
accused were in personal attendance or represented by counsel, and the finding and
judgment of the Department of Education will be final.

The Department of Education may designate a trial committee or trial examiner to try the
charges. The report of any trial committee or trial examiner is subject to final action by the
Department.

Equal Opportunity

It is the policy of the Department of Education of the City of New York to provide
educational and employment opportunities without regard to race, color, religion, creed,
ethnicity/national origin, alienage and citizenship status, age, marital status, disability,
sexual orientation, gender (sex), including sexual harassment, prior record of arrest and
convictions, and to maintain an environment free of harassment or retaliation. This policy is
in accordance with federal, state and local EEO laws. Any person who believes he or she
has been discriminated against should contact their Local Equal Opportunity Coordinator
(LEOC) or the NYC Department of Education Office of Equal Opportunity (OEO).

Sexual Harassment

Sexual harassment is prohibited by the Department of Education and is a violation of
federal, state, and local law. Sexual harassment is defined as any unwanted and/or
repeated verbal or physical advances, sexually explicit derogatory statements, or sexually
discriminatory remarks made by someone in the workplace or educational setting which is
offensive or objectionable to the recipient or which causes the recipient discomfort or
humiliation or which interferes with employment or educational activities. Any person who
believes he or she has been sexually harassed should contact his/her Local Equal
Opportunity Coordinator (LEOC) or the NYC Department of Education Office of Equal
Opportunity (OEO).

Reasonable Accommodation Due to Disability

An employee who has a physical or mental disability that substantially limits a major life
activity, as defined by the Americans with Disabilities Act (ADA), can request a reasonable
accommodation to assist in performing the essential functions of his/her job. The employee
should complete and submit Personnel Memorandum #51 together with medical
documentation to the Medical Bureau requesting the accommodation. Personnel
Memorandum #51 can be obtained from the employee’s Human Resources office or from
the Medical Bureau.
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SECTION 10 — INJURIES IN THE UNE OF DUTY

10.1

10.2

10.2.1

10.2.2

10.2.3

10.3

10.4

10.4.1

10.4.2

10.4.3

When an employee is injured in the course of employment, the first aid care of the injured
takes precedence over all other requirements. An employee who is injured in the course of
employment must report such injury as promptly as possible to his/her immediate
supervisor. If the employee is unable to contact the immediate supervisor, the employee
must report the accident and the injury as promptly as possible to the office head or an
authorized representative.

NOTE: With respect to employees covered by the Workers' Compensation Law,
compliance with the provisions of the law concerning written notice to the employer is also
required.

If a staff physician does not call upon the injured employee, one of the following actions
must be taken within five (5) business days:

The office head or his/her authorized representative may arrange for the injured employee
to report to the Medical Bureau for a medical examination, or

If the employee is unable to report to the Medical Bureau because of his/her physical
condition, the employee must submit to his/her office head a physician's certificate,
satisfactory to the Medical Bureau in form and content, or

The employee should submit to the office head a letter indicating that there has been no
need for medical care.

Reimbursement of time lost due to an injury in the line of duty will be governed by Section
6.12.

The following benefit payments will be made in the event of an employee's death as the
result of an injury in the line of duty:

All unused accrued annual leave to a maximum of fifty-four (54) days credit.

All unused accrued compensatory time earned subsequent to July 1, 1968 and retained
pursuant to these regulations, certifiable by official Department records, to a maximum of
two hundred (200) hours.

If an employee dies because of an injury in the line of duty through no fault of the
employee, and in the proper performance of duties, payment of $25,000 will be made to the
employee's beneficiary or estate in addition to any other payment due.

The estate, spouse or child of the employee should contact the Division of Human
Resources in order to obtain payment. Should the estate, spouse or child of the employee
fail to contact the Division of Human Resources, the Division of Human Resources will be
responsible for contacting the appropriate party.

NOTE: Payments described in Section 10.4.1 and 10.4.2 above will also be made in the event of
the death of an employee not due to a line of duty injury.
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SECTION | 1— SALARIES

The salaries of employees covered by a collective bargaining agreement or a specific pay plan shall
be governed by the rates set forth therein. Employees for whom there is not a specific
compensation rate shall have their salaries set by the Department of Education.

SECTION 12—INTEROFFICE TRANSFERS

121 Employees have the privilege of seeking transfer from one office to another. The normal
procedure for such transfer is for the employee, through proper supervisory channels, to
seek the approval of his/her office head and the office head to which transfer is sought. An
employee who has obtained the approval of his/her office head may request the Division of
Human Resources to assist him/her in locating another position.

Time taken by the employee to locate a position may be taken at the convenience, and with
the approval of the head of the office in which employed. If the amount of time so taken is
excessive, an office head may require that the time taken be treated as absence on
personal business, and charged to the employee's annual leave allowance.

12.2 Where preliminary negotiations result in an employee’s failure to obtain the approval of
his/her office head for his/her release, the employee may address a communication to the
office head who, within a two (2) week period of receipt of the communication, will forward it
to the Division of Human Resources with the reasons for his/her denial. The office head
will, at the same time, provide the employee with a copy of the transmittal letter. The
employee may then, within a two (2) week period from receipt of his/her copy of said
transmittal, submit a written statement to or ask to be heard before the Chief Executive (or
designee), Division of Human Resources. The Chief Executive of the Division of Human
Resources (or designee) will take all other action as necessary to provide fair consideration
of the application and will submit an advisory opinion to the office head and employee.

SECTION 13—APPEALS

Administrative employees who claim that their rights have been violated as a result of an
interpretation, or a denial of any of these Rules and Regulations, may appeal to the appropriate
advisory body through the Division of Human Resources, Office of Support Services, 65 Court
Street-Room 504, Brooklyn, New York for final determination.

SECTION | 4—-BYLAWS

The Rules and Regulations for Administrative Employees incorporate, as a matter of reference and
interpretation, the articles set forth in the New York City Department of Education Bylaws.
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