Advanced Water Technologies Inc. v. Amiad U.S.A., Inc. Doc. 25

USDC SDNY
UNITED STATES DISTRICT COURT DOCUMENT ,
SOUTHERN DISTRICT OF NEW YORK ELECIRONICALLY FILED .
------------------------------------------ X DOC # o .
: Y T . 9/30/201¢

ADVANCED WATER TECHNOLOGIES DATE FILED: :
INC.,

Plaintiff, 18-CV-5473(VSB)

- against E OPINION & ORDER

AMIAD U.S.A., INC.,

Defendant.
_________________________________________________________ X

Appearances

Ronald Francis
Ronald Francis Esq.
New York, New York
Counsel foPlaintiff

Courtney Janae Peterson
NoahWeissman

Bryan Cave Leighton Paisner LLP
New York, New York

Counsel for Defendant

VERNON S. BRODERICK, United States District Judge

Plaintiff Advanced Water Technologies Inc. (“AWT”) brings this breach of contract
action against Amiad U.S.A., In¢Amiad”), arising out of Amiad’s termination of a 2005
contract between the parties designating AWT as the exclusive distributoriad’a water
filtration products in New York City and the surrounding agefore me isAmiad's motionto
dismissAWT’s complaintfor failure to state a clainpursuant to Federal Rule of Civil
Procedure 12(b)(6)Because | find the language of the parties’ agreemodm ambiguous, |
cannot conclude as a matter of law that Amiad was permitted to terminatnthectunder the

circumstances presented hefmiad’s motion to dismiss is therefore DENIED.
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I. Background*

Plaintiff AWT is a New York corporation that distributes, installs, and serdoagestic
water filtration systems and products. (Compl. 11 1, 7.) Defendant Aen@alifornia
corporation with a principal place of business in North Carofireufactures water filtration
products. Id. 11 2,9.) On March 31, 2005, AWT and Amiad entered into a one-pagteact
(the “Agreement id. Ex. A), pursuant to which AWWas designated as te&clusive
distributorfor wholesale and retail sale§ Amiad’s screen filtration produciis New York City,
as wel as Nassau and Suffolk Countiesd. ([ 10.) The Agreement requideAWT to “purchase
an agreed $ volume from Amiad on an annual basld."Ek. A.) If AWT did so, “it ha[d] an
automatic right of renewal” of the Agreementd.Y The Agreement further providéidat the
sales quota for net purchases of Amiad products for 2005 would be $55,000, anthatated
“[t]he annual increase in sales/quota should be a reasonable number and will bagoaety
betweenAmiad and AWT.” (d.)

From 2005 through April 2018, AWT purchased water filtration products from Amiad for
AWT'’s customers in the New York City areéld. 1 16.) AWT's total purchases from Amiad
during this time perid totaled approximately $4,000,000d.] The parties never agreed to
modify the $55,000 annual sales quota set forth in their 2005 Agreement, and between 2005 and
2018, AWT’s annual sales always exceeded $55,0001 15-16) In 2017, AWT sold
approximately $207,000 in Amiad products to New York customeéds{ (L7.)

On April 13, 2018, Amiad provided notice by letter to AWT thatghgies’Agreement

was “immediately terminate[d]” based on AWTalure to pay an overdue balance of

! The following factual summary is drawn from the allegations of tha@aint (“Compl.,” Doc. 1)filed on June

18, 2018, unless otherwise indicated, which | assume to be true for purptdgeswition. See Kassner v. 2nd Ave.
Delicatessen Inc496 F.3d 229, 237 (2d Cir. 2007). My references to these allegations sholoddaooistrued as a
finding as to their veracity, and | make no such findings.



$18,085.27. 1¢. 1 19.) On May 1, 2018, AWT rejected Amiad’s purported termination and
remitted payment to Amiad in the amount of $17,399.63, representing the total amount AWT
believedto be owed to Amiadt the time. If. § 21.) Amiad refused to cash AWT’s check and
rejected AWT’ssubsequerdttempts to reconcile isutstanding balanceld( Y 22-23.)

II. Procedural History

On May 17, 2018Amiad filed abreach of contract action against AWT in North
Carolina’s Guilford County Superior Court (the “North Carolina actipséeking damages for
unpaid invoices.SeeAmiad U.S.A, Inc. v. Advanced Water Techs., Mo. 1:18CV520, 2019
WL 1359240, at *1 (M.D.N.C. Mar. 26, 2019). On June 19, 2818T removed the North
Carolina action téhe United States District Court for the Middle District of North Carolilc

AWT filed its Complaint in this Court on June 18, 2018, alledghrag Amiad—not
AWT—hadbreached the Agreement by terminating the contract despite AWT havingedatisf
all of its obligations under the Agreement, thereby triggering AVdilitematic right of renewal
for 2018. SeeCompl. 11 24-28 On September 28, 2018, Amiackfil its motion to dismisthe
Complaint, (Doc. 12), along with a memorandum of law, (Doc. 15), and supporting declarations
with exhibits, (Docs. 13, 14)Amiad asserts that AWT fails to state a claim upon which relief
may be granted and argues, in theraligve, that the Complaint should be dismissed in favor of
the North Carolina action, pursuant to the “filited” rule. (See generallfpoc. 15) On
November 5, 2018, AWT filed its opposition to Amiad’s motion, (Doc. 19), also accompanied
by a supporting declaration with exhibits, (Doc. 20). Amiad filed its reply on Noveéhe
2018, (Doc. 23). On April 3, 2019, AWT filed a notice of supplemental authodigating that
the North Carolina action had been dismissed for lack of personal jurisdiction over AW@.. (D

24.)



III. Legal Standard

To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), “a
complaint must contain sufficient factual matter, accepted as true, to ‘sfaiedo relief that is
plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)). A claim will have “facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inferdribe ttefendant is
liable for the misconduct allegédid. This standard demands “more than a sheer possibility
that a defendant has acted unlawfullyd’ “Plausibility . . . depends on a host of considerations:
the full factual picture presented by the complaint, the particular cause of actiats elements,
and the existence of alternative explanations so obvious that they render plaii¢féaces
unreasonable.’L-7 Designs, Inc. v. Old Navy, LL.647 F.3d 419, 430 (2d Cir. 2011).

In considering a motion to dismiss, a court must accejptiasll wellpleaded facts
alleged in the complaint and must draw all reasonable inferences in the pdaieibir. Kassner
v. 2nd Ave. Delicatessen Ind96 F.3d 229, 237 (2d Cir. 2007). A complaint need not make
“detailed factual allegations,” bittmust contain more than mere “labels and conclusions” or “a
formulaic recitation of the elements of a cause of actideiyal, 556 U.S. at 678 (internal
guotation marks omitted). Finally, although allegations contained¢amglaint are assumed to
betrue, this tenet is “inapplicable to legal conclusionisl”

A complaint is “deemed to include any written instrument attached to it as an exhibit or
any statements or documents incorporated in it by refere@®inbers v. Time Warner, Inc.

282 F.3d 147, 152 (2d Cir. 2002) (citation omitted). Where a document is not incorporated by
reference, “the court may nevertheless consider it where the compli@steavily upon its

terms and effect, which renders the document ‘integral’ to the complaghtat 153 (internal



guotation marks omitted). Finally, a court may consider any matters thatbgeetgo judicial
notice, including publicly filed document€ortec Indus., Inc. v. Sum Holdings L,.849 F.2d
42, 47 (2d Cir. 19913.
IV. Discussion
A. Breach of Contract
Amiad argues that AWT fails to state a breach of contract claim becausetf
absence of a 2017 sales quétmiad waspermitteddiscontinue AWT’s exclusive distribution
right for 2018;and (2) AWT materially breached thgreement by failing to timely pay
Amiad’s invoicestherebypermittingAmiad to terminate theontract. Neither argument entitles
Amiad to dismissal at this early stage of the litigation.
1. Applicable Law
UnderNew York law? a plaintiff claiming a breach of contract must allege: “(i) the
formation of a contract between the patrties; (ii) performance by the plaimiffai{ure of

defendant to perform; and (iv) damageQfichard Hill Master Fund Ltd. v. SBA Commc’ns

2The parties dispute whether certain documesigluding Amiad’s invoices and various deckiwas—are integral

to the Complaint or are otherwiappropriately subject to judicial noticéSeeAmiad Br. 8 n.2, 11 n.3; AWT

Opp’n 8-11; Amiad Reply 67.) (“Amiad Br.” refers to Defendant’'s Memorandum of Law in Support of Itsidvot

to Dismiss the Cmplaint, filed September 28, 2018, (Doc. 15). “AWT Opp’n” refers to Plamfitemorandum of
Law in Opposition to Defendant’s Motion to Dismiss the Complaint, filesidvnber 5, 2018, (Doc. 19). “Amiad
Reply” refers to Defendant’s Reply Memorandum of LisvBupport of Its Motion to Dismiss the Complaint, filed
November 26, 2018, (Doc. 23)Because these documents do not affect the outcome of my decision, | decline to
consider them.

3 The parties’ Agreement does not contain a chofelaw clausebut | find that New York law governs. As
jurisdiction in this matter is based on diversity of citizenshipn lb@und to apply New York choie#-law rules.
See, e.gFieger v. Pithey Bowes Credit Corf251 F.3d 386, 393 (2d Cir. 2001 A(federal trial coursitting in
diversity jurisdiction must apply the law of the forum state to deterfiechoiceof-law.” (citing Klaxon Co. v.
Stentor ElecMfg. Co, 313 U.S. 487, 497 (1941))). “theabsencef achoiceof law provision, New York courts
apply the law of the forum in which the ‘center of gravity’ . . oisalted.” Herald Square Loft Corp. v. Merrimack
Mut. Fire Ins. Co,.344 F. Supp. 2d 915, 918 n.2 (S.D.N.Y. 2004) (qudtemard Freres & Co. v. Protectiddfe
Ins. Co, 108 F.3d 1531, 1539 (2d Cit997)). Iconcludethat New York is the “center of gravity” of this contraet
which was intended to be performed in New York by a New York corporatiamd that thédgreement is therefore
governed by New York lawl also note that neither party argues for the application of another $atesid that
Amiad appears to agree that New York law appli@&eefimiad Br. 7, 11 (setting forth various rules under “New
York law”).)



Corp.,, 830 F.3d 152, 156 (2d Cir. 2016) (citation omitted). A court’s primary objective in
interpreting a contract “is to give effect to the intent of the parties as reumalbd language of
their agreement."Compagnie Financiere de CIC et de L’'Union Ewepne v. Merrill Lynch,
Pierce, Fenner & Smith Inc232 F.3d 153, 157 (2d Cir. 2008e alsasreenwich Capital Fin.
Prods., Inc. v. Negrim903 N.Y.S.2d 346, 348 (1st Dep’t 2010) (courts are bound to construe the
terms of a contractin a manner that accords the words their fair and reasonable meaming
achieves a practicaiterpretationof the expressions of the parties” (internal quotatiamks
omitted)).

A district court may dismiss a breach of contract claim at the mtdtdismiss stage
only where“the terms of the contract are unambiguoudrthard Hill, 830 F.3d at 156. A
contractis ambiguous “if its terms could suggest more than one meaning when viewed
objectively by a reasonably intelligent person who has examinexbtiext of the entire
integrated agreement and who is cognizant of the customs, practices, usagesiaalb¢gy as
generally understood in the particular trade or businegShésapeake Energy Corp. v. Bank of
N.Y. Mellon Tr. Cq.773 F.3d 110, 114 (2d Cir. 2014) (internal quotation marks omitiEugre
is no ambiguity “where the contract language has a definite and precise giedahin

2. Application

The parties’ Agreement provides, in pertinent part:

AWT must purchase an agreed $ volume from Amiad on an annuglibAST

does not do so, Amiad may elect to continue or discontinue the exclusive nature of

the distribution agreement. The annual increase in sales/quota should be a

reasonable number and will be jointly agreetileenAmiad and ANT. If AWT

meets the quota, it has an automatic right of renewal, subject to continued

creditworthiness, continuing and responsible efforts to sell Amiad ifiliragnd

responsible maintenance of equipment it has sold. The sales quota/tardet for N

purchases of Amiad products is US $55,000 in FY 2005 (i.e. Januddgdember
31, 2005).



(Compl. Ex. A.) Given that the parties neveubsequently raisetie annual sales qudaat forth
in the Agreement(seeid. § 15),AWT reads this language fpovide AWT an automatic right of
renewalfor 2018 so long aBWT met the $55,000 quota in 2017. Accordinglgdause AWT
far exceeded $55,000 in sales in 2017, the Agreemerawtasatically renewetbr 2018 and
Amiad breachethe Agreement by terminating it miygtar Amiad responds that there was no
guota in place for 2017 because the parties did not “jointly agree[]” to an “annualsietoe
that year.As a result, a necessgrgecondition to AWT’s automatic right of remwal—i.e.,
fulfill ing an “increase[d] sales/quota” for 201¥as not satisfietbecause¢here was no
applicable salequota in place. Amiad was therefore free to “continue or discontinue the
exclusive nature of the distribution agreement” at will.

| find both of these readings to be plausible. Although the Agreeatients forthe
applicable sales quota to be increased annuh#ye is no indicatiom the contracthat if the
partiesfail to adjust the quotaach yearthere will cease to be asgles quota at alll decline to
effectively read such a provision into the Agreensrihe motioro-dismiss stageparticularly
given thatthe Agreemenéxpresslyincludes an “agree® volume” (i.e., $55,00Chat might
reasonablygontinue to govern unless and until the paragree tanodify it. Cf. May Metro.
Corp. v. May Oil Burner Corp290 N.Y. 260, 265 (1943) (declining to fititatcontract
providingfor automatic renewal if plaintiffatisfied a mutually agreed upon” quotarminated
where parties did not reach agreement as to the following year's quota, begause contract
did not contain “any statement that, absent such agreement, thexistigg relationship
[between the p#es] shall forthwith be dissolved”).

On the other hand, thegreementlso fails to expressly indicatieat if the parties do not

adjust the sales quota each year, the previously agreed upon quota shall remadh il leé



Agreemenshould nobe reado permitAWT to bind Amiad tothe parties’ exclusive
distribution arrangement in perpetuity simply by meeting the 2005 geataafter yearand
rejecting any attempt by Amiad to raisathfuota. See Nat'| Union Fire Ins. Co. of Pittsburgh,
PA v.Monarch Payroll, Inc.No. 15¢v-3642 (PKC), 2016 WL 634083, at *10 (S.D.N.Y. Feb.
17, 2016) ([A] contract should not be interpreted to produce a result that is absurd,
commercially unreasonable or contrary to the reasonable expectations of & "eitthtion
omitted). That said, the Agreement contains language referencing a “reasonable” annual
increase(Compl. Ex. A), orwhich Amiad mightrely if AWT arbitrarily rejected reasonable,
good faith attempts by Amiad to raise the quod\VT is also bound by an implied duty of good
faith and fair dealing, which would precluddrom engaging in such abusive condustel9
Recordings Ltd. v. Sony Music Entni65 F. Supp. 3d 156, 161 (S.D.N.Y. 2016)
(“UnderNew York law, ‘a covenanbf goodfaith andfair dealingin the course of contract

performance’ is ‘[ijmplicit in all contracts.” (alternation in original) (quaiDalton v. Educ.

Testing Sery.87 N.Y.2d 384, 389 (1995))). Moreover, even if Amiad is correct that AWT did
not have an automatic right to renew the contract for 2018 because there was no 2017 quota in
place for AWT to satisfyit does not necessarily follow that Amiad was free to terminate the
Agreemenin April 2018, effective immediatelyThe Agreemenrt-whichis renewedon an

annual basis,” (Compl. Ex. A)€ertainly permitsAmiad to decline to renew tlentractfor the

following yearwhere AWT has not satisfied agreedupon quota; howevett, is not clear that

Amiad mayterminate the Agreement migear?

4 Amiad also contends that the Agreement is an unenforceable “agreeragre¢, in which a material ters”

here, updated sales quotas for the years following-20@9eft for future negotiations.” (Amiad Br. 9 (quoting
Joseph Martin, Jr. Delicatessen, Inc. v. Schumacs2iN.Y.2d 105, 10910 (1981)).) However, the primary case
upon which Amiad relies-which held that a fivegear commercial lease that provided for renewal “for an additional
period of five years at annual rentals to be agreed upon” was unenforcealredidainty—expressly distinguished



Because | find that the relevant terms of the parties’ Agreement “couldssugges than
one meaning when viewed objectively by a reasgniallligentperson,’Chesapeake Energy
Corp., 773 F.3d at 114,dannot conclude that AWT has failed to state a breach of contract
claim.

Amiad argues further that it was entitled to terminate the Agreement bedalséiled
to timely pay certain invoices(SeeAmiad Br. 11-12.)AWT concedes in its Complaint that
Amiad purported tqustify its termination of the parties’ Agreement on thasisthat AWT had
failed “to pay an overdue balance of $18,085.27.” (Compl. 13B0rtly after receiving
Amiad’s termination notice, AWT remitted payment to Amiad in the amoubt 6,399.63—the
amount that “AWT believed to be the outstanding balance owed to Amiad at that timpi$tand
$685.64 less than the amount Amiad claimed was due and ovéhdl 21.) Amiad, however,
refused to casAWT’s check. [d. T 22.) Insteadamiad asserts that AWT failure to timely
payits outstanding balanamnstitutes a material breach of the Agreement, wétitled Amiad
to terminate the contract and sue for damages.

The Second Circuit has explained that a breach is deemed “material” only where it
“go[es] to the root of the agreement between the parttess Am., Inc. v. Cynergy
Holdings, LLC 839 F.3d 125, 136 (2d Cir. 201@jtationomitted). Whether a breach qualifies

as “material™turns on several factors, such as the absolute and relative magnitude of dsfault
effect on the contract’s purpose, willfulness, and the degree to which the injusetgsart

benefitted under the contractld. (citing Hadden v. Consol. Edison Co. of N.34 N.Y.2d 88,

contracts made in the “more fluid sales setting” and noted that in the safestcth made sense to provide a
plaintiff “an opportunity to establish that a series of annual rendwalsipened into acurse of dealing from which
it might be possible to give meaning to an otherwise uncertain teloséph Martin52 N.Y.2d at 108, 111 (citing
May Metro. Corp.290 N.Y. 260 (declining to find a contract for the sale of oil burneesforceable where it
provided that each year’s sales quota was “to be mutually agreed uponliRe ddseph Martinthe instant case
involves a contract for the sale of goods (Amiad’s water filtration sygtand | am therefore unpersuaded by
Amiad’s argument



96 n.9 (1974)). For this reasdft]he determination whethermaterialbreachhas occurred is
generally a question of factKuhbier v. McCartney, Verrino & Rosenberry Vested Producer
Plan, 239 F. Supp. 3d 710, 735 (S.D.N.Y. 2017) (quoting 23 Williston on Contracts § 63:3 (4th
ed.) (citing Merrill Lynch & Co. v. Allegheny Energy, In&00 F.3d 171, 186 (2d Cir. 2007));
see alsdatz v. Berisford Int'l PLCNo. 96€v-8695(JGK), 2000 WL 959721, at *3 (S.D.N.Y.
July 10, 2000) (“Materiality is a question of fact to be determined by the jury ... .").

Although Amiad asserts broadly that AWT'’s failure to pay the relevant iasasc
necessarily a material breach, (Amiad Br. 11), the ocasehich Amiad reliesJafari v. Wally
Findlay Galleries wasdecided on summary judgmengfter the court denied defendant’s
motion to dismiss.See741 F. Supp. 64, 65, 67 (S.D.N.Y. 1990). In additiodaifari, unike
here, the amount and timing of the paymmmedby plaintiff appear to have been express terms
of the parties’ agreemenid. at 67.

It would be inappropriate for me tmnclude as a matter of law at this stage of the case
that AWT’s outstanding $18,000 balancenstituteca material breach that entitled Amiad to
rescission.SeeCallanan v. Powersl99 N.Y. 268 (1910) (“[Rescission] is nmérmitted for a
slight, casual or technichteach but, as a general rule, only for such asmaagerialand willful,
or, if not willful, so substantial and fundamental as to strongly tend to defeat the olijext of
parties in making the contract.”J.here are severalutstanding questions that prevent fmoen
reaching such eonclusionat themotionto-dismiss stagancluding (1)whetherAWT’s breach
was significantin the context of thparties’ nearly fifteeryear relationship andWT'’s
$4,000,000 in purchases from Amiad throughout that pesegCompl. § 16) (2) whether the
payment terms that Amiaghilaterally imposed on AWWere reasonable given that the

Agreement is silent as to the tmgy and manner of payments from AWT to Amiad; and\Bat

10



effect, if any,does AWT’s prompt attempt to cure the breach have on Amiad’s right to terminate
the Agreement. Cf. Process Am., Inc839 F.3dat 137 (concluding that defendant’s failure to
pay residuals was “not so significant as to constitutetanmabbreach,” in part because of
defendant’s “lengthy period of performance” prior to the breach). Resolution efghestions
requires discovery relating to the parties’ ldegn course of dealing.

B. First-Filed Rule

Amiad arguesin the alternative, that “[i]f the Court declines to grant Amiad’s motion to
dismiss for failure to state a cause of action, it should dismiss the action un@estfiied
rule” (Amiad Reply 7.) Tk “first-filed rule” is a “wellsettled” doctrine thgbrovidesthat
“where there are two competing lawsuits, the first suit should have priorigntaibe showing
of balance of convenience or special circumstances giving priority to the se€orsd.City
Nat’l Bank & Tr. Co. v. Simmon878 F.2d 76, 79 (2d Cir. 1989) (internal quotation marks
omitted)

Here, Amiadfiled a breach of contract action against AWT in North Carolina on May 17,
2018,seeAmiad 2019 WL 1359240, at *1—approximately one month before AWT filed the
instant action. While Amiad’s motion to dismiss was pending before this Coud, $h®istrict
Court for the Middle District of North Carolina dismissed the North Carolinaracth March
26, 2019 for lack of personal jurisdiction over AWIL. at *6. As a resulof that dismissal
“there are no longer competing lawsuigsid the parties mayroceed with this case without the
risk of duplicative litigatior’ Reed v. 4800-Flowers.com, Inc327 F. Supp. 3d 539, 545-46

(E.D.N.Y. 2018). Amiad’s firstfiled argument igshereforedenied as mootSee d. at 545

5> The abovdist of questions is ndhtendedto beanexhaustivelist.

11



(finding first-filed argumenimoot where firsfiled lawsuit had been dismissed because “[w]hen
the firstfiled lawsuit is dismissed, it canntatke priority over the secorfded lawsuit”).

V. Conclusion

For theforegoing reasong\miad's motion to dismisss DENIED. Amiad shall file an
answer to the Complaint no later than twenty-one (21) days after the entry Opihion &
Order.

The Clerk of Court is respectfully directed to terminate the motion pending attDocke
Entry 12.
SO ORDERED.

Dated:September 30, 2019
New York, New York

Vernon S .- Brodeuck
United States District Judge
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