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GUANGLI ZHANG,
Plaintiff, 18-CV-5755 (ALC)(SN)

_against- OPINION & ORDER

EAST GARDEN 1ST AVE INC., et al.,

Defendants.

SARAH NETBURN, United States M agistrate Judge:

On March 1, 2019, Plaintiff filed a motion to compel Defendants to produce documents.

For the reasons set forth below, the motion to compaigely GRANTED.
BACKGROUND

Plaintiff commenced this action on June 25, 2018. ECF No. 1. He alleges violations of
the Fair Labor Standards Act (“FLSA”) and the New York Labor Law (“NYLLd. at 1.

On November 2, 2018, Defendants requested leave to file a motion for summary
judgementECF No. 20. Defendants claimed that Defendant East Garden 1st Ave Int. (“Eas
Garden”) did not qualify aan“enterprise engaged in commerce” under the FU8AThey
argued that East Garden had less than $500,000 in annual sales and therefore was not an
“employer” under federal lawd.; see29 U.S.C. 8§ 203(s)(1)(A)(ii). The Honorable Andrew L.
Carter, Jr., denied Defendants’ request and directed the parties to resuomergdid<eCF No. 24.

As patrt of their initial disclosure§efendants produced the first page of East Garden’s
2017 federal tax return. ECF No. 33, Plaintiff's Motion (“PI's Br.”), Exhibit 1. Ther&urn
indicates that East Garden’s annual “gross receipts or sales” was $25deb@naining line

items, howeverhave beemedactedld. In addition, Defendants also produced the first page of
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East Garden’s quarterly sales and use tax returns from New York. The rémsnEast
Garden’s quarterly saléom March 1, 2017, through August 31, 201a&.
LEGAL STANDARD
Under Rule 26 of the Federal Rules of Civil Procedure, “[p]arties may obtain digcove
regarding any nonprivileged matter that is relevant to any party’s oladafense and
proportional to the needs of the case.” Fed. R. Civ. P. 26(b)(1). A party may serve on any other
party a request to produce documents within the scope of Rul& 2634(a). The responding

party must produce documents sought in each request or state an objection to the request,

including the reason®egoraro v. Marret®81 F.R.D. 122, 132 (S.D.N.Y. 2012) (citing Fed R.
Civ. P. 34(b)(2)). If the responding party fails to produce documents, the party seiskongery
may move for an order compelling an answer, designation, production, or inspection. Fed. R.
Civ. P. 37(a)(3)(B).
DISCUSSION

Plaintiff seekgwo sets of documenis his motion to compel. Specifically, Plaintiff
requests: (1) all supporting and attached documents to East Garden’s 2016, 2017, and 2018
federal tax return§'FederalTax Return Documents”); and (2) any records of receipts, sales,
credit card sales receipts, bank account statemeidtfaark slips concerningast Garden’s
gross volume of sales in 2017 and 2018 (“Business Documents”). PI's Br., at 1. Plaatiff al
requests that Defendants produce clean copies of East Garden’s tax returegaation only
of privacy-related informatiorid. The Court addre®s these issues in turn.

First, Defendants must produce complete copies of East GarlledéralTax Raurn
DocumentsThese documentre relevant because they provide insight as to whether East

Garden satisfied theLSA’s annual sales requiremeS8eeJunmin Shen v. Number One Fresco




Tortillas, Inc, No. 16€V-2015 (RWL), 2018 WL 6712771, at *7 (S.D.N.Y. Nov. 26, 2018)

(considering a defendastax returnsn this contexXt Monterossa v. Martinez Restaurant Corp.,

No. 11.CV-3689 (JMF), 2012 WL 3890212, at *3—4 (S.D.N.Y. Sept. 7, 2012) (same).
Defendants seem to admit tifiéet butargue in response that they should be able to redact large
portions ofEast Garden’seturns.SeeECF No. 34, Defendant’s Opposition (“Def’s Br.”), at 1—

2. This argument is unavailing. Defendants offer no justification for their iedacand courts
routinelyscrutinizeinformation on an employer’s tax returotber than gross receipts to

determine the returns’ reliabilitgee, e.g.Junmin Shen, 2018 WL 6712771, at *7 (considering

“compensation of officersand “salaries and wagesRocha v. Bakhter Afghan Halal Kababs,
Inc., 44 F. Supp. 3d 337, 348—-49 (E.D.N.Y. 2014) (considering “salaries and wages” and “rent”).
For this reason, Defendants must prodacemplete copof East Garden’s 201Hedeal Tax
ReturnDocuments, and if or when it exists, a complete copy of East Garden’$-20&8| Tax
ReturnDocuments. This production should include any “supporting and attached documents” to
East Garden'’s returns. That sdig¢cause Plaintiff does ndtege that he worked at the
restaurant during the 2016 tax year, Defendants are not required to producer&ass@a16
Fedeal TaxReturnDocumentsSeeECF No. 1, Complaint, at § 9. In producing these
documents, Defendants migdactonly privacy-related information

Second, Defendants must produce any records of receipts, sales, crediesarecsgbts,
bank account statements, and bank slips concerning Defendants’ gross volumein2€diés
and 2018. Lik&east Garden’'§ederal TaxReturnDocuments,iteseBusiness [Bcuments are

relevantin determining whether East Garden has satisfied the FL&#igal sales requirement.

Seelia Hu Qian v. Siew Foong Hui, No. €W-5584 (CM), 2013 WL 3009389, at *3 (S.D.N.Y.

June 14, 2013) (“[T]ax returns are not dispositive, and the veracity of thogmeots can be



guestioned by a Plaintiff.”Because Plaintiff's request is limited to a tywar period and

narrowly tailored to Defendants’ “gross volume of sales,” the request does not iamposdue
burden on Defendantas a result, Defendants must produce tltesaiments.
CONCLUSION

Within fourteen (14) days of this Order, Defendants are directed to search for and
produce: (1) complete copies of East Garden’s 2017 andRz&déal TaxReturnDocuments,
including the tax returns and any supporting and attached documents) HrelBBsiness
Documents, includingny records of receipts, sales, credit card sales receipts, bank account
statements, and bank slips concerning Defendants’ gross volume of sales in 2017 and 2018.
Defendants may redact privaoglated information from the tax returrmut nothing else.

In their opposition papers, Defendaasserthat East Garden “may not have carefully
maintained elaborate business records” and that “there is no certainty that ttie secght by

plaintiff still exist.” Def's Br., at 2 Accordingly, Defendants are directed, if necessary, to request

responsive documents from East Garden’s banks and acco@#almt.re NTL, Inc. Sec. Litig.,

244 F.R.D. 179, 195 (S.D.N.Y. 2007) (“[D]Jocuments are considered to be under a party’s control
when that party has the right, authority, or practical ability to obtain the docufrenta

nonparty to the action.”) (internal citations omitteldg Vos v. Lee, No. 0%GV-804 (JBW)

(RLM), 2008 WL 2946010, at *1 6 (E.D.N.Y. July 29, 2008) (“[D]Jocuments in the possession of
a party’s acountant are deemed within that party’s control for purposes of Rule 34 discovery.”)
(collecting cases)

The Clerk of the Court is respectfully directed to terminate the motion at ECF No. 33.

SO ORDERED. W M —

DATED: March 19, 2019 SARAH NETBURN
New York, New York United States Magistrate Judge




