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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MIGUEL HERNANDEZ,

Plaintiff,
OPINION AND ORDER

—against-
18 QV. 5870(ER)
THE CITY OF NEW YORK
andCAPTAIN RACHEL MORGAN,
(Badge No. 1867) individually and on
behalfof the City of New York,

Defendans.

Ramos, D.J.:

Miguel Hernandezs suing the City of New York and Captain Rachel Morgan, under
Title VII of the Civil Rights Act of 1964 (“Title VII”) and the New York City HumaRights
Law, New York City Administrative Code 8§ 8-101 (“NYCHRL"Bpecifically, Paintiff alleges
that theDefendantsubjected him to disparate treatmentthe basis of his gendand retaliated
against him when he sought legal recourse. Odfendants now move dismiss Plaintiff's
complaint pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure. Fordbessat
forth below, that motion is denied in part and granted in part.
l. Background

Plaintiff is a male employee of the NevoiX City Department of Correction
(“NYCDOC”). Am. Compl.13. He was hred by the NYCDOC in June 2008as assigned to
the Manhattan Detention Complex (“MDQt) April 2013, and continues to work at the MBE

a correctiorofficer. Id. §8-10.
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Between2014and2018, Plaintiff was assigned to a variety of posts within the MDC
which he claims are dangerous and undesirddleff 19-25 Hehas personally observed that
male employees are more likely to be assigned to tteesgerous and undesitalposts than
female employeesld. 1 19. Plaintiff identifies three female officers who received more
desirable and less dangerquasts than him over the ldste yearsdespite his seniority,
attendance, skills, amgerformance Id. § 25. On the dates of December 27, 2016, January 9,
2017, April 29, 2017, and May 19, 2018, Plaintiff was initially assigned to work on safe posts
but was moved to more dangerous posts while female officers were moved from dangesous post
to safe postsld. 11 11-22. Additionally, on September 30, 2014, Plaintiff requested to be
moved from one of these postsl. 1 24. In response to this request, he washpldfficer
Quintanathe officerresponsible for making the schedulet he had been placedhis post
because “[he] was a big guy and [he] won’t go anywhere but th&te.”

Furthermoreon April 29, 2017, CaptaiRachelMorgan tauntedhe Plaintiff by saying
“Officer Hernandez | am going to help you to your Clinic Restause/ou are scaredYou are
scared Officer Hernandez, right?d.  17. On a previous occasion, Captain Morgan told
another male employee “Officer Gregory too bad you can’t handle thelgbf’25. Plaintiff
contends that Captain Morgan did not trfiemale offices in this mannerld.

Plaintiff also allegeshat he did not receive assignmettitat he should have gotten due to
his seniority.Id. 1 23 On September 26, 2016, Plaintiff applieddpproximatelyl4 job
assignmentsseveral of which were given to more junior female officéds. Finally, on
November 7, 201 Rlaintiff's locker was taken away and given to a junior offigaile he was

on medical leaveld. § 14. Eight female officers did not have their lockers takevaywhile



they were on pregnancy, sick, or other leakk . 15. Plaintiff concedes that attendance,
performance, and skills are considerations in job assignments in addition to gefdofft23.

In response to these actioR$intiff filed a complaint with the Equal Employment
Opportunity Commission EEOC) on February 8, 2018. Compl. 6. The EEOC dismissed the
complaintand issued a Notice of Right to Sue le#teiit was unable to conclude that Plaintiff
was “subjected to an advemsmployment action motivated by discriminatory animuSgeDoc.

1-1, 1-2. Following the dismissal of his EEOC complaiRtaintiff filed this action on June 28,
2018.

Plaintiff alleges thathe MDCtook five retaliatory actions against himecause ofis
EECC complaint. Am. Compl.§f29-33. On an unrecorded daiefendantsgnoredPlaintiff's
request fola hearing with the firearm review board on whether his firearm privilegash
weretaken away during a domestic dispogse that wasubsequently dismissed, should be
reinstated Id. 1 29. Plaintiff does ndtatewhether it was his ability to carry a firearm on or off
duty that was taken away how the Defendargactionsmeaningfully deviated from its
standard operating procedurést all. On November 29, 2018, Defendants brought disciplinary
charges against Plaintifid. § 32. Plaintiff does not explain what incident prompted the charges
only that “the supervisors alleged statements that the plaintiff did not makéiatite
proposed punishment was excessive because other officers had done the same thing without
being punishedld. On June 20, 2018efendantdrought disciplinary charges against Plaintiff
and took four vacation days away from hiid. I 30. Again, Plantiff does not explain what
incident promptedhe disciplinary chargesnly that the punishment was excessive in
comparison to the treatment of other officelis. On an unrecorded datlaintiff was

designated aa chronically absent employeed his appeal of this designation for medical



reasons was denied on September 10, 204.8] 31, SeeDoc. 29, 19. Plaintiff does not
describenvhy he was given this designation, on what grounds he made his medical appeal, or
how the denial of his appeal differed from the Defendant’s treatment of otheryeesIOn
December 82018 Raintiff was given a late slip whilevo employes whoarrived everater did

not receive late slgpp Am. Compl. T 33.

Defendants now moue dismiss Plaintiff's complais on three grounds. First, that
Plaintiff's claims are baed in part by the statute of limitations. Second, that Plaintiff fails to
state a plausible claim of disparate treatnoenthe basis of gender under Title VII or the
NYCHRL. Third, that Plaintiff fails to state a plausible claim for retaliation undaé YII or
the NYCHRL!

. Relevant Legal Standard
A. 12(b)(6) Motion to Dismiss Standard

When ruling on a motion to dismiss pursuant to Rule 12(b)(6), district courts are required
to accept all factual allegations in the complamtrueand to draw all reasonable infeces in
the plaintiff's favor. Walker v. Schult717 F.3d 119, 124 (2d Cir. 2013). However, this
requirement does not apply to legal conclusions, bare assertions, or conclieg@atyoals.

Ashcroft v. Igbal556 U.S. 662, 678, 681 (2009) (citiBgll Atl. Corp. v. Twomb|y550 U.S.
544, 555 (2007)). In order to satisfy the pleading standard set forth in Rule 8 of thé Federa
Rules of Civil Procedure, a complaint must contain sufficient factual matter to statmdo

relief that is plausible on its facégbal, 556 U.S. at 678 (citinfwombly 550U.S. at 570).

YIn his original complaint, Plaintiff brodg a hostile work environment claiim addition toa disparate treatment
claimand a retaliation claim. Compl. 5. In his second amended complaint, fPtaihtibringsthe disparate
treatment claim and the retaliation claim. Am. Compl. 435 As “all causes of action alleged in an original
complaint which are not alleged in an amended complaint are waived,” thesBallimiot consider the hostile work
environment claim.Austin v. Ford Models, Inc149 F.3d 148, 155 (2d Cir. 1998) (quotkigg v. Atiyeh 814 F.2d
565, 567 (9th Cir. 1986)).
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“Threadbare recitals of the elements of a cause of action, supported by mereocgnclus
statements, do not sufficeld. Accordingly, a plaintiff is required to support its claims with
sufficient factual allegations to show “more tharhaes possibility that a defendant has acted
unlawfully.” 1d. “Where a complaint pleads facts that are merely consistent with a defendant’s
liability, it stops short of the line between possibility and plausibility of entitlememtitf.” 1d.
(quotingTwombly 550 U.S. at 557) (internal quotation marks omitted).

Though a plaintiff may plead facts alleged upon information and belief “wheleetie¢
is based on factual information that makes the inference of culpability platigibkta
Records, LLG/. Doe 3604 F.3d 110, 120 (2d Cir. 2018)ch allegations must be
“accompanied by a statement of the facts upon which the belief is found@dhte v.
Madison Square Garded27 F. Supp. 2d 372, 385 (S.D.N.Y. 2006) (citation omitteek; also
Williams v. CalderoniNo. 11 Civ. 3020 (CM), 2012 WL 691832, at *7 (S.D.N.Y. Mar. 1, 2012)
(finding pleadings based upon information and belief insufficient where plaintiftgmbto no
information that would render his statements anything more than spezwclaims or
conclusory assertions).
IIl.  Discussion

A. Statuteof Limitations

In cities like New York, where an administrative body is empowered tewevi
employment discrimination claims, a Title VII claim must be brought in that forum within 300
days of the alleged unlawful conduct in order to be considered tirBely.Tewksbury v.
Ottaway Newspapers, Ind.92 F.3d 322, 328-329 (2d Cir. 1999ke alsat2 U.S.C. § 2000e-
5(e)(1). Here Raintiff filed a charge of discrimination with the EEOC on February 8, 2018.

Doc. 1, 6. Accordinglyall alleged violations of Title VII that occurred prior to April 4, 2017



fall outside of the 300 day filing perio&pecifically, Plaintiff’'suntimelyallegationsare that he
was posted to dangerous and undesirable posts between 2014 and April 4, 2017 including
incidents on December 27, 2016 and January 9, 2017, that he was not selected for his preferred
assignments on September 26, 2016, and that his request to move posts on September 30, 2014
was denied Plaintiff's allegationghatare not barred by thEtle VII statute of limitations are
thathe was posted to dangerous and undesirable posts since April 4, 2017 including specific
incidents on April 29, 2017 and May 19, 2018, that he was taunted on April 29, 2017 by Captain
Morgan, and that on November 7, 2017 his locker was taken away and given to a junior officer.

In order to file suit under the NYCHRL, a claim must be brought within thres péde
alleged discriminatory practice or a@eeN.Y.C. Amin. Code § 8-502(d)This case was filed
on June 28, 2018 sl allegationgorior to June 28, 201fall outside of the three year filing
period. Specifically,Plaintiff’'s untimelyclaims arghat he was posted to dangerous and
undesirable posts between 2014 and June 28, 2015 and that his request to move posts on
September 30, 2014 was deni¢d.addition to the timely claims under Title VII, Plaintiff's
allegationghat are not barred by tiNY CHRL statute of limitations arihat he was posted to
dangerous and undesirable posts since June 28, 2015 including specific incidents on December
27, 2016 and January 9, 20ddthat he was not selected for his preferred assignments on
September 26, 2016.

In his opposition papers)dmtiff concedes that several allegations fall outside the statute
of limitations SeeDoc. 32,11. However Faintiff allegesthat “the discriminatoryactions taken
by Defendants against Plaintiff are of the type thaehsen continuing in nature.” Doc. 32, 12.

The continuing violation doctrine is applicable to bothTiike VII and the NYCHRL claims



SeeNational Railroad Passenger Corp. v. Morg&36 U.S. 101, 108 (200Bermudez v. City
of New York783 F. Supp. 2d 560, 574 (S.D.N.Y. 2011).

Under the continuing violation doctrine, “where a plaintiff can demonstrate an gngoin
continuing violation of his federally protected rights, the plaintiff is entitleditgtsuit
challenging all conduct that was part of the violation, even conduct that occurrett dlési
limitations period” Ruane v. Cnty. of Suffol@23 F. Supp. 2d 454, 459 (E.D.N.Y. 2013)
(internal quotation marks omitted). However, “courts of this circuit consigtieatle looked
unfavorably on continuing violation arguments . . . and have applied the theory only unde
compelling circumstances.td. (quotingBlankman v. Cnty. of Nassa®d9 F. Supp. 198, 207
(E.D.N.Y. 1993)). Where particular acts serve to put a plaintiff on notice of his, tkeem
continuous violation doctrine is inapplicable, even if there were subsequent actsitog<ti
violation. See Kellogg v. &v YorkState Dep't of Corr. Serys$\No. 07 Civ. 2804 (BSJ), 2009
WL 2058560, at *1 (S.D.N.Y. July 15, 2009) (“[T]he continuing-violation doctrine does not
apply to discrete acts, but only to ongpirircumstances that combine to form a single violation
that cannot be said to occur on any particular dage®;also Libbey v. Vill. of Atl. Bea@82 F.
Supp. 2d 185, 212, No. 13 Civ. 2717 (JS), 2013 WL 5972540, at *20 (E.D.N.Y. Nov. 4, 2013)
(finding no continuing violation despite allegations that “span[ned] several y&hese time-
barred conduct was a discrete act occurring on a specific ddtay, #egations of “discrete
acts, which fall outside the limitations period, cannot be brought within it, even whernaketer
pursuant to a general policy that results in other discrete acts within the linsitaénad.” Chin
v. Port Auth. 8NY & NJ 685 F.3d 135, 157 (2d Cir. 2012).

Plaintiff's allegationghat he was given dangerous and undekeravorkassignmentand

that his requests to be transferred were ignareglainly allegationsof discrete acts occurring



on specific dates that do nminstitutea singe violation. See Benjamin v. Brookhaven Sci.
Assocs., LLC387 F. Supp. 2d 146, 153 (E.D.N.Y. 200&)ing Coudert v. Janney Montgomery
Scott, LLG 2005 WL 1563325 (D. Conn. 2005))t(is well-settled that alleged adverse
employment practices such as failure to promote, failure to compensate adequaletyrable
work transfers, ad denial of preferred job assignments are considered discrete atséther
or not these actions were undertaken pursuant to a general policy of discomisatrelevant
perChin v. Port Authority Accordingly, the continuing violation doctrigennot save faintiff's
untimely allegationgrom dismissaP

B. Failureto Statea Claim
The Court now address those allegations that are not barred by the statutetdfisi

i Gender Discrimination Under TitleVII

Title VII employment discrimination cliais are analyzed under the buresnifting

framework established by the Supreme CouMabonnell Douglas Corp. v. GregAll U.S.
792 (1973).SeeKovaco v. Rockbesto834 F.3d 128, 136 (2d Cir. 2016). Under that
framework, the plaintiff must first establistpema faciecase of discriminationMcDonnell
Douglas 411 U.S. at 802. In order to establigbrina faciecase, the plaintiff must show that
(1) he belongs to a protected class; (2) he was qualified for the position; (3)enedsah
adverse employment action; and (4) the adverse action occurred under cincesgiging rise
to an inference of discriminatory interfbeeTerry v. Ashcroft336 F.3d 128, 137-38 (2d Cir.

2003).

2n the alternative, thesgllegationswill be dismissed for failure to state a claim as describfed Section 111.Bii.
asPlaintiff fails topleads factshatshowhe was subjected to a materially adverse eventailsdo pleadfacts that
give rise to a plausible inference of discrimination.



The standat for pleadingemployment discriminatioapplies in conjunction witthe
Igbal plausibility standard The Supreme Court has held thaairemployment discrimination
action,a complaint need nabntainspecific facts that establishpama faciecase of
discrimination. Swierkiewicz v. Sorema, N,A34 U.S. 506, 515 (200Z.E.O.C. v. Port Auth.
of New York and New Jersé{68 F.3d 247, 254 (2d Cir. 201decognizingthat” Swierkiewicz
has continuing viability, as modified Byvomblyandigbal”); Trachtenberg v. Dept. of Educ. of
City of New York937 F. Supp. 2d 460, 465 (S.D.N.Y. 2013) (“The Second Circuit has suggested
that at a minimum, employment discrimination claims must meet the standard of pleading set
forth in TwomblyandIgbal, even if pleading @rima faciecase is not requiréjl (internal
guotation marks and citations omittedjowever, the elements ofpgima faciediscrimination
case provide an outline of what isecessary to render a plaintffemployment discrimination
claims for relief plausible.”Trachtenberg937 F. Supp. 2d at 465 (citikgassman v. KPMG
LLP, 925 F. Supp. 2d 453, 461 (S.D.N.Y. Feb. 7, 2018k facts alleged must merely “give
plausible support to the reduced requirements that arise Muad@nnel Douglasin the initial
phase” of the casd.ittlejohn v. City of New Yorkr'95 F.3d 297, 311 (2d Cir. 2015). Thus, “in
the absence of a facially plausible discrimination claim that gives fagenota defendant of the
acts that form the basis of the claim, dismissal at the pleading stage is warrdmnsathtenberg
937 F. Supp. 2d at 4@6iting Williams v. Addie Ma Collins Cmty. SeryNo. 11 Civ. 2256
(LAP), 2012 WL 4471544, at *3 (S.D.N.Y. Sept. 27, 2012)).

It is not contested that Plaintiff belongs to a protected class or that he iisdjta
his position. With respect to the third prong of pinena fecie case an“adverse employment
action” is one that causes a “materially adverse change in the terms and contlitions o

employment.” Galabya v. New City Bd. of Edu202 F.3d 636, 640 (2d Cir. 200@xamples



of materially adverse employment actionduisle “termination of employment, a demotion
evidenced by a decrease in wage or salary, a less distinguished title, a toatedabenefits,
significantly diminished material responsibilities, or other indices . . . uniqupddiaular
situation.” Id. (quotingCrady, 993 F.2d at 136). The assignmenaafsproportionately heavy
workload can constitute an adverse employment actae-eingoldv. New York366 F.3d

138, 152-53see also Vega v. Hempstead Union Free Sch., B&t. F.3d 72, 85 (2d Cir. 2015).
However,“whereassignmentfall within the duties of a plaintiff’'s position, receiving
unfavorable schedules or work assignments does not, without more, rise to the level of an
adverse employment actionJohnson v. Long Island Unj\68 F. Supp. 3d 211, 224 (E.D.N.Y.
2014)(citing Williams v. Ford Motor Cq.No. 12-€V-0411, 2014 WL 1572302, at *13
(W.D.N.Y. Apr. 18, 2014))Seealso Staterv. City of New York653 F.App’x. 78, 81 (2d Cir.
2016) (‘receiving orders tavork in dangerous locations or control dangerous situations, absent
more, does not amount to a hostile work environment given Staten’s employment as a police
officer”).

Plaintiff contends that his assignments to dangerous and undesirable pogtiens
adverse employment actioakin to a disproportionately heavy workloageeDoc. 32, 17-18.
These allegations are that sirfgeril 4, 2017 he has been assigned to dangerous and undesirable
positions including on the specific dates of April 29, 2017 and May 19, 206&ever,the
mere receipt of these assignnsaatinsufficient to establish a materially adverse employment
actionasthe assignments fell withithe duties of thelRintiff's position. SeeStaten v. City of
New York 16-CV-5317, 2017 WL 293769&¢t* 7 (“Although allegedly unpleasant and
inconvenient, the plaintiff's assignments to work the barrier section, transpisbagsr and

guard the precinct cells were not adverse employment actions because thegnadenel sifficer
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assignments and were unaccompanied by any materially adverse chdtgeiljff does not
plead other facts to demonstrate that these assignmergsnaterially adverseAs the Plaintiff
has not established the existence of any materially adversetieigehitle VIl gender
discrimination claim must be dismiss&d.

Plaintiff alsocontends that the denial of his 14 applications for new job assignmergs
materially adverse evesiihat can sustain a gender discrimination claBeeDoc. 32, 17.
However,those incidentsell outside of the Title VII statute of limitation€kven ifthey were
not time bared, “receiving unfavorable schedules or work assignments does not, without more,
rise to the level of an adverse employment actidlhinson58 F. Supp. 3d, at 224 (citing
WilliamsWL 1572302, at *13). As Plaintiff has not plead facts to show that #wes®s were
accompanied by any change in his circumstances, he has not plead facts suffibientttees
existence of a materially adverseent and hence his claim must be dismissed.

In addition to establishing a materially adverse event, a plaintiff must ebttidisthe
event occurred under circumstances giving rise to an inference of dis¢aryimtent. The
plaintiff must plead facts that either “directly show discrimination or facts thaectly show
discrimination by giving rise to a plausible inference of discriminati&fega v. Hempstead
Union Free Sch. Dist801 F.3d 72, 87 (2d Cir. 2015J.0 show circumstancaadirectly giving
rise to an inference of discriminaticaplaintiff “must show thafhe] was treated differently
from ‘similarly situated [female employees].'Shumway v. United Parcel Serv., Intl8 F.3d
60, 64 (2d Cir. 1997). To be ‘similarly situated,the individuals with whonfthe plaintiff]

attempts to compare [himsetfjust be similarly situated in all material respécisl. See also

31n the alternativePlairtiff has also not plead sufficient facteowthe fourth prongdhat his treatment occurred
under circumstances giving rise to an inference of discriminatory infénig isdescribednfra with regard to
Plaintiff's NYCHRL claim.
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Bennett v. Health Mgmt. Syac., 936 N.Y.S.2d 112, 125 (N.Y. App. Div. 2011) (affirming the
dismissal of a NYCHRL discrimination claim because plaintiff failed to identify a gigila
situated person).

Plaintiff alleges that he was treated differently than “his female countesmplac came
back from maternity leave” because his locker was taken away while he was on medical leav
Doc. 32, 17 However, Plaintiff makes no attempt to establish that he was similarly situated to
his female colleagues outside of the fact that both were on leave. Am. CompH#§ di6esot
compare the length of his leave or his amount of seniority to thhé afthemfficers. Plaintiff
has therefore not plead facts to plausibly support the inference that he weas difatently
from female officers who were similarly situated in all material respects

Plaintiff also allege that he was treated differently than his female counterparts when
Captain Rachel Morgan taunted him by saying “Officer Hernandez lbamg ¢p help you to
your Clinic Post because you are scared. You are scared Officer Hernagtd@Zz,Id. § 17.
Theonly related fact that Plaintiff pleads is that Captain Morgan told anotheroffiaker “too
bad you can’t handle the job.” Am. Compl. { 20. Plaintiff does not attempt to identifgrgmi
situated females officers but he pleads “upon informatiorbahdf” that Captain Morgan
“would never have made such a taunt to a female correction officer{’ 17. When pleading
on information and belief the plaintiff needs to provide a “statement of the facts updntii
belief is founded.”Prince 427 F. Supp. 2dt 385. Plaintiff has not done so here so his claim
must be dismissed.

ii. Gender Discrimination Under the NYCHRL
“To establish a gender discrimination claim under the NYCHRL, the plangétl only

demonstratéy a preponderance of the evidence thaj has been treated less well than other
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employees because [tiis] gender.” Mihalik, 715 F.3dat 110 {nternal quotation markand
citations omitted).In order to do this, a plaintiff may either provide direct evidence or show that
he was treated differently from similarly situated individu&ge Bennetf36 N.Y.S.2d at 125
(affirming the dismissal of a NYCHRL discrimination claim because plaintiff failedetotity a
similarly situatel person). Athe pleading stagelaintiff need only plead facts that give
plausible support to his clainBeeBarbosa v. Continuum Health Parters, In€16 F. Supp.2d
210, 215 (S.D.N.Y. 2010) (applying the Swierkiewicz rule to the NYCHRLintiff raises the
same allegationabout his lockebeing taken awagnd being taunteldy Captain Morgams he
did under Title VII. Am. Compl. 1 14, 1 hese complaints are dismissed for the same
reasons discussadpra

Plaintiff also allegeshat he was treated differently than his fenweanterparts when he
applied for 14 jolassignmentandwas denied each tinwehile more junior female officensere
granted thessignments Am. Compl. I 23. However)antiff concedeshat assignmentsere
determinechot only by seniority but also attendance, performance, asidlls. Id. Plaintiff
does not plead any facts, outside of seniority, to show that he was similzalgdito the female
officerswho received thassignments Hence he hasotplead facs to plausibly support the
inference that he was treated differently from female officers whe similarly situated in all
material respects

Plaintiff also allegeshatsinceJune 2015 he was assigned to dangerous and undesirable
posts because of his gender. Am. Corfifhl1123. As support for this clainRlaintiff pleads
that he “personally observed fewer females assigned to” the dangerous andabledpssts.Id.
1 19. Even if true, this observation lacks theureed causal element that thiaiRtiff's

assignment to certain posts be because of his gaatierdoes not plead fadtsatshow the
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existence of similarly situated female workeReadliberally, Plaintiff’'s non-barredallegations
of discriminationon April 29, 2017 and May 19, 2018 and tientification ofthree female
employeesvhoreceived more desirable and less dangerous assignments “despite Plaintiff's
seniority, attendance, skills, and performaneeteattemps to show that he was treated
differently from smilarly situated female employeekl. 1 11-25. Butheseallegations are
conclusory as he pleads no facts to show that henafast similarly situated to these female
officers in terms of attendance, skills, gr&tformance

However,“verbal commats may also raise an inference of discriminatory motivation
where a plaintiff alleges a nexus between the remarks and the alleged advemnse @bgory v
New York City Housing AuthoritiNo. 15 Civ. 6949 (MKB), 2017 WL 4357344, at *19
(E.D.N.Y. Sept. 29, 2017)Here,Plaintiff alleges that the officeesponsible for making his
scheduldold him thathe was giveris posts because “[he] was a big guy and [he] won't go
anywhere but there Am. Compl.{ 24. While this statemenvas madeutside of thestatute of
limitations, the “statute of limitations does not operate to bar the introduction of eithext
predates the commencement of the limitations period but that is relevant to eviergtsraur
period.” Fitzgerald v. Hendersqr251 F.3d 345, 365 (2d Cir. 200 Beealso United Air Lines v.
Evans 431 U.S. 553, 558 (197Mjihalik 715 F.3d at 111i(n evaluating the plaintiff's claim . .
. courts must consider the totality of the circumstaices

To determine whether a comment is a stray reroarkdicative of the Defendantsitent
the Court considers (1) who made the remarky#&nthe remark was made in relation to the
employment decision at issue, (3) whether a reasopablecould view the remark as
discriminatory, and (4) whether the remark was made in a context related to #erseaking

process.SeeSchreiber v. Worldco, LL(324 F.Supp.2d 512, 518 (S.D.N.Y. 2008&ealso
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Wanamaker v. Westport Board of Educati®®9 F.Supp.2d 193, 208 (D.Conn 2012). Although
the statement was made more than a year before the first actionable eveirt, &laiptead
sufficient facts to show thatihay be indicative of Defendant’s intent. Not onigsthe
statemenmadeby the dficer responsible for making Plaintiff’'s schedule, the statement can
be read aproofthat Plaintiff was assignddss desirable taskbecause of his gender. Given the
minimal burdenat the pleading stagd alleging facts thatdive plausible suppbto a minimal
inference of discriminatory motivatighthis is enough, but bareltg establish that the
dangerous and undesirable assignments were motivated by geittiiejohn, 795 F.3cat 311.
Thus,to the extent that it is not barred by the statute of limitatietzsntif’'s NYCHRL gender
discrimination claim basegpon his assignment to more dangerous and less desirable posts is not
dismissed.

Finally, in his Opposition BriefRlaintiff contends that Defendadiscriminated against
him on the basis on his gender on June 20, 2018 by taking away four of his vacation days and on
September 10, 2018 by dang his chronic medical appeahd by placing him on probation.
SeeDoc. 32, 19. However, in his complaint, Plaintiff only alleged that the disciplinaonact
were made in retaliation for his EEOC activity not that they were the basis génder
discrimination claim. In his amended complaint, Plaintiff makes no mentiDefehdants
placing him on probation. As a complaint cannot be amended by the briefs in opposition to a
motion to dismiss, the court will not consider these allegafio@se Islam v. Gooy®@006 WL
2818651, at *1 (collecting cases).

ii. Retaliation

To state a claim foretaliationunder Title VII, a plaintiffmust show that: (1) heas

41n the alternative, Plaintiff provides no evidence that thesersctvere motivated by his gender and hence they
would be dismissed in any evesete infralll.B.iii.
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engaged in a protected activity; (2) the defendant was aware of the proteivied X he
suffered a materially adverse action; and (4) there is a causal connection besyeerected
activity and the materially adverse actidrore v. City of Syracusé&70 F.3d 127, 157 (2d Cir.
2012)(citations omitted) With regards to the fourth prorgplaintiff may establish the causal
connection requirement either directly, by offering evidence of retaliatanyus, or indirectly,

by demonstrating that the protected activity was followed in close proximityelgaverse
treatment Sumner v. U.S. Postal Ser899 F.2d 203, 209 (2d Cir. 1990The cases that accept
meretemporal proximity between an employgeknowledge of protected activity and an adverse
employment action as sufficient evidence of causality to establish a prirea&ase uniformly
hold that the temporal proximity must be ‘very closeClark Cnty. SchDist. v. Breedenb32
U.S. 268, 273 (2001) (citatiomsnitted);see alsdsormanBakos v. Cornell Coop. Extension of
Schenectady Cnty252 F.3d 545, 554 n.5, 554-55 (2d Cir. 2001) (collecting cag&x)ds v.
Enlarged City Sch. Dist. of Newburgh73 F. Supp. 2d 498, 528-29 (S.D.N.Y. 2007) (same),
aff'd, 288 F. App’x 757 (2d Cir. 2008).

Plaintiff's formal allegationsof discriminationfiling his complaint with the EEG on
February 82018and filingthis actionon June 28, 2018yreprotected activity See42 U.S.C.A.
§ 2000e3(a) (“It shall be an unlawful employment practice for an employer to discriminate
against any of his employees . . . because he hastrticipated irany manner in an
investigation, proceeding, or hearing under this subchHapteraintiff alleges fiveretaliatory
actions; but, even assuming they ar&terially adversehis claims still fail as he has not plead
facts from which the court cgilausiblydraw acausal connection.

Plaintiff hasnot plead any facts as to when Bredlant ignored his request for a firearm

board review and hence the court cannot determine whether the temporal connectierywas
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near. Am. Compl.  29. With regards to luther allegations, while there is no firm temporal
cutoff in the absence of atidnal factual support for causation, “two months between the
protected activity and the adverse employment action seems to be the dividing\lmght v.
N.Y. City OffTrack Betting Corp2008 WL 762196, at *5 (S.D.N.Y. Mar. 24, 2008) (quoting
Cunningham v. Consol. Edison In2006 WL 842914, at *19 (E.D.N.Y. Mar. 28, 2006)heT
denial ofPlaintiff’'s medical ppeal onrSeptembef0, 2018the disciplinary charges on
November 292018, andhe late Bp on December 8, 201Bereseven to ten monthedter
Plaintiff's complaint to the EEOC and two and a half to five months aftdilitig of this action
Am. Compl. 1 31-33. As none of these allegations of retalitlbwithin the two month
window, all must be dismissed.he finalallegedy retdiatory action, theJune 20, 2018
disciplinary chargehappened more than foomonths after Plaintiff €omplaintto the EEOCGand
beforethis actionwas filed Am. Compl. 1 30.As this actionoccurredmore thartwo months
afterthe EEOC complaint anddntiff hasplead no facts to demonstrate that this was
preemptory retaliation, this allegation must be dismissed as well

To establish aetaliation claim under thdYCHRL, Plaintiff needs to prove (1hat the
plaintiff participated ira protected advity, (2) that thedefendantvas aware of that
participation, (3thatthe defendant took an action that was reasoniddely to deter the plaintiff
from engaging ira protected actity, and (4)the existenca causal connectidretween the
plaintiff's participation in the protected activity and trefehdant’s actionBrightman v. Prison
Health Serv., In¢.108 A.D.3d 739, 74QN.Y. App. Div. 2013). Plaintiff's formal charges of
discrimination, filing his complaint with the EEO on February 8, 2018 and filing thenaati
June 28, 2018, are protected activi§eeN.Y.C. Amin. Code § 8-107(7Adams v. City of New

York 837 F. Supp. 2d 108, 121 (E.D.N.Y. 2011).

17



When the only evidenda support of a retaliation claim is temporal proximits little
as a few months between the protectetivity and the alleged retaliation have been found to
break any causabnnection as a matter of lawJones v. The City of New Ypio. 150316,
2018 WL 1256993 (N.Y. Sup. Ct. 2018)obrega v MTA MetriN. R.R, No. 152527, 2015 WL
1871923 (N.Y. Sup. Ct. 2015Feealso Parris v New York City Dept. of Edut1ll A.D.3d 528,
529 (1st Dept 2013) without other evidence, five months is not sufficient to establish the
requisite causal connection™hior v.Jetblue Airways Corp(N.Y. Sup Ct, New York County
2019)(“four months is too far removed to establisteasainexus). But, retaliation within
“two months . . may establish the necessary causal nexus between the pratdotiéggand her
discharge.”Kim v. Goldberg, Weprin, Finkel, Goldstein, LLP20 A.D.3d 18, 25 (1st Dept.
2014) Seealso Lamberson v. Six W. Retail Acquisition, 162 F. Supp. 2d 502, 512
(S.D.N.Y. 2000) (Lamberson was fired approximatelyo months after he complained”).
Given that thalleged retaliatory activities fall more than two months after the protected
activities Plaintiff's NYCHRL allegations are dismissed for the sam@ason as his Title VII
allegations
V. LeavetoAmend

The Second Circuit has instructed courts not to dismiss a complaint “without grantin
leave to amend at least once when a liberal reading of the complaint givesieatyandhat a
valid claimmight be stated."Shabazz v. Bezi611 Fed. App'x 28, 31 (2d Cir. 2013) (quoting
Shomo v. City of N.Y579 F.3d 176, 183 (2d Cir. 2009)témal quotation marks omitted)
Here, while the Court has already gran@aintiff the opportunity to amend his complaiiit
was not in the context of a motion to dismiss and the court has, therefore, not provided guidance

as to how his claims may be adequately mades Second Circuit has reaffirmed that the
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“liberal spirit” of the Federal Rules entails a “strong preference of resolving disputes on the
merits.” Loreley Financing (Jersey) No. 3 Ltd. v. Wells Fargo Securities, LLC, 797 F.3d 160,
190-91 (2d Cir. 2015) (quoting Williams v. Citigroup Inc., 659 F.3d 208, 212-13 (2d Cir. 2011)).
Courts should not dismiss claims with prejudice prior to “the benefit of a ruling” that highlights
“the precise defects” of those claims. Id. Therefore, only those claims that are barred by the
statute of limitations, the claims that could not be liberally read to give indication of a valid
claim, are dismissed with prejudice while all other claims are dismissed without prejudice.
V. Conclusion
For the reasons set forth above, Defendant’s motion to dismiss is granted in part and
denied in part. The Clerk of the Court is respectfully directed to terminate the motion, Doc. 28.
It is SO ORDERED.

Dated: June 7, 2019
New York, New York

Edgardo Ramos, U.S.D.J
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