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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________________________________ X
OKAPI PARTNERS, LLC

Plaintiff, 18-cv-6381(PKC)

-against OPINION
AND ORDER

JEFFREY T. HOLTMEIER and. ROBERT
SMYJUNAS, JR,

Defendans.
___________________________________________________________ X

CASTEL, U.S.D.J.

Plaintiff Okapi Partners, LLC (“Okapi”) brings this action to enfoagedgment
entered ints favoragainstRx Investor Value Corporation (“RxTn the Supreme Court of the
State of New York, New York County, on August 9, 2@t “Judgment”) Rx is not a
defendantn this caseaccording to Okapi, Rx has long been insolvénstead of proceeding
against Rx, Okaptommenced this acticegainst defendants Jeffrey Holtmeier and J. Robert
Smyjunas, Jr. on the theory that Rx did not have an independent corporate identity and instead
functioned as defendantsdrporate alter egoOkapialleges that defendants Holtmeier and
Smyjunasdominated and controlled Rx, that Rx did not observe basic corporate formalities and
that itwas severely undaraptalized Okapialsoasserts that Holtmeier wrosgersonal check
from his own bank account to Okapi on behalf of Rx.

Defendants move to dismiss the Amended Compf{#iet“Complaint”)for lack
of personal jurisdiction and for failure to state a claim pursuant to RR(e3$(2) andL2(b)(6),
Fed. R. Civ. P., or, alternativeltg transfer this action to the Southern District of Ohio pursuant

to 28 U.S.C. 8§ 1404lt is axiomatic that om Rule 12(b)(6) motion, the Court accepts as true all
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factual allegatins, and its review is limited to the Complaint and any documents integral thereto.

Seee.qg, Bell Atl. Corp. v. Twombly, 550 U.S. 544, 554 (200Fpr the reasons that will be

explained, the Court concludes that the Complaint has adequately aliaggx was the
defendants’ corporate alter ego, and the defendants’ ntotaismisss denied The Court also
concludes that the defendants are subject to personal jurisdiction in New York, ahd that
transfer of this action is not warranted.
BACKGROUND.

Okapiis a company thagierforms proxysolicitation services. (Compl't § 2.) In
August 2016Rx andOkapientered into an agreement (the “Agreempewtierein Okapi agreed
to provide services to Rx in connectisith defendantstampaign to gain coradl over the board
of directors of HealthWarehouse.com, IfitiealthWarehouse?)a publicly traded company.
(Compl't I 2, 13.) The Agreement was signed by Holtmeier in his capacity as CEO of Rx and
by Bruce H. Goldfarb in his capacity as president and CEO of Okapi. (HoltmegeER. B.)
Okapi’s services included providing strategic advice, review and distribution of prateyials,
solicitation of institutional investors and preparation of contact lists, amonigtbihgs.
(Compl't § 13.) The proxy campaign sought the election of four specific candidates to t
HealthWarehouse board, one of whom was defendant Holtmeier. (Compl't § 12.)

The Agreement included a Fees & Services Schdthde'Schedulehat set
forth the amounts Rx was to pay Okapi, and also included a profasitre reimbursement of
Okapi’s costs and expenses. (Compl't 11 14-15.) The Schedule provided that Okapi would
receive $15,000 for certain defined “Campaign Services” and an additional amount in

“Performance Fees” that is listed as “TBD.” (Holtmeier Dec. Ex. B.) The 6Rednce Fees”



provision states: “Payable upon conclusion of the Campaign and to be mutually agreed and
anticipated to be no less than 2X and up to 4X of the fee for Campaign Servidés.” (

Okapi asserts that it performadderthe Agreement and thdefendants were
successful in theiproxy campaign to takeontrol ofHealthWarehouse(Compl't 116, 25) In
a press release of September 7, 2016, Holtmeier stated that Okapi “contribuifechsity to
this favorable outcome . . ..” (Compl’t § 27.) In October 2016, Holtmeier was appointed
president and CEO of HealthwWarehouse. (Compl't { 28.) He resigned the position op Janua
16, 2017. (Compl't § 29.) Defendant Smyjunas was appointed to the HealthWarehouse board in
February 2017. (Compl't T 30.)

But, according to OkapRx breached the Agreemey failing to paythe
amounts due to Okapi(Compl't 11 23, 23) Okapi asserts that the fees for its services, plus
costs and expenses, totaled $99,612.70, of which $31,000 has been paid, leaving a balance due of
$68,612.70.(Compl't 1 1922.)

In May 2017,0kapi commenced lareach of contradction against Rx in the
New York Supreme Court, New York County. (Compl't § 31.) Rx did not appear, and on
February 27, 2018, a default judgment was entered in Okapi’s favor in the amount of $83,612.70,
plus an award of attorneys’ fees later adjudicated to be in the amount of $21,762.37. (Compl't
11 3235.) On August 9, 2018, judgment was entered in favor of Okapi against Rx in the amount
of $119,538.83, which reflected damages, statutory interest and attorneys’ fees. {§@&)I’
On August 14, 2018, Okapi filed a partial satisfaction of judgment in the amount of $17,540.96.
(Compl't § 37.) According to Okapihe idgment remains unsatisfied in the amount of

$101,997.87, plus pogtdlgment interest. Gompl't § 38.)



The Complaint in this action names Holtmeier and Smyjunas as defendants and
alleges that Rx ither corporatealter ego. (Compl’t 1 399.) Okapi alleges that defendants
were the sole officers and shareholders gftRat defendants “completely dominated and
controlled” Rx; and alleges upon information and belief that Rx never had regularmgperati
incomeandshared its office space with other companies affiliated with defendé@tsnpl’t 11
40-43.) It alleges that Rx held total assetwth approximately $319, consisting of 1,100 shares
of HealthWarehouse valued at $0.29 per share, all of which were conveyed to Rxnoladtsfe
(Compl't 1 4445.) Okapi alleges that Rx was entirely dependent on the defendants’ capital
contributions, and that defendants intentionally left Okapi undercapitalized. (Cofip8t49.)
Okapiallegesthat defendant Holtmeigraid Okapi $10,000 due under the Agreement through a
personal check from his personal bank account, which it states is evidence thatdgfenda
comingledtheir ownfunds with those of Rx. (Compl't § 52Qkapi alleges that it has never
received a payment from Rx, and has only received payments from Holtmeier and
HealthWarehouse. (Compl't § 53.)

According to Okapi, defendants intentionally kept Rx insolvent in order to shield
the assets of Rx and the defendants. (Compl’t  B%.allegedlyfailed to pay corporate taxes
and fees, anpublic records of the Delaware Secretary of State describe RX’s status as “Void,
AR’s or Tax Delingient, 3-01-2018.” (Compl't 14 57-58.)

The Complainassertghree claims.Count One is captioned “Enforcement of the
Judgment based on Alter Ego Liability.” (Compl't 1{ 60-69.) Count Two allegeshhoéa
contract, and CounthFee alleges unjust enrictent. (Compl’t 1 70-83.)

Okapi originally filedthis action in the New York Supreme Court, New York

County, and defendants removed to federal court on the grounds that there is completg diversi



of citizenshipandthatthe amount in controversy exceeds $75,000. (Docket # 1.) Defendants
are alleged to be citizens of Ohio, and the membership of Okapi is alleged to consist of New
York citizens and to have no members who are citizens of Ohio. (Docket # 1.)
MOTION TO DISMISS STANDARD.
Defendants have moved dismiss the case for lack of personal jurisdiction
pursuant to Rule 12(b)(2) and for failure to state a claim pursuant to Rule 12(b)(6).
Rule12(b)(6) requires a complaint to “contain sufficient factual matter, accepted

as true, to ‘state a claim to relief that is plausible on its fageshtroft v. Igbal, 556 U.S. 662,

678 (2009) (quotingwombly, 550 U.Sat570). In assessing the sufficiency of a pleading, a
court must disregard legal conclusions, which are not entitled to the presumption ofdtruth.
Instead, the Court must examine the vladed factual allegations and “determine whether
they plausibly give rise to an entitlement to relield. at 679. “Dismissal is appropriate when

‘it is clear from the face of the complaint, and matters of which the court mayuidikial

notice, that the plaintiff's claims are barred as a matter of laRdrkcentral Global Hub Ltd. v.

Porsche Auto. Hidings SE 763 F.3d 198, 208-09 (2d Cir. 2014) (quoting Conopco, Inc. v. Roll

Int’l, 231 F.3d 82, 86 (2d Cir. 2000)).
On a motion to dismiss for lack of personal jurisdiction, the plaintiff bears the
burden of demonstrating that the court has personal jurisdiction over the defendant. Penguin

Grp. (USA) Inc. v. Am. Buddha, 609 F.3d 30, 34-35 (2d Cir. 2010). The nature of the pkintiff’

obligation “varies depending on the procedural posture of the litigation.” Doecli@st Secs.,

Inc. v. Banco BRJS.A, 722 F.3d 81, 84 (2d Cir. 2013). If the court considers only the

pleadings and affidavits on the motion to dismiss, “the plaintiff need only make a facia

showing of personal jurisdiction over defendanCitCo Industries, Inc. v. Naughto806 F.2d




361, 364 (2d Cir. 1986). On a motion pursuant to Rule){@(lxourts may rely on materials

outside the pleadingsSeeDiStefano v. Carozzi N. Am., Inc., 286 F.3d 81, 84 (2d Cir. 2001).

Personal jurisdiction may be exercised over any defendant “who is subject to the
jurisdiction of a court of general jurisdiction in the state where the district isdocated.” Rule
4(k)(1)(A), Fed. R. Civ. PIf plaintiff is able to establish a factual predicate for jurisdiction
under the laws of the forum &a- here, New York- then the court must consider whether the

exercise of jurisdiction is consistent willae process. Wiwa v. Royal Dutch Petroleum Co., 226

F.3d 88, 94 (2d Cir. 2000).
DISCUSSION.

l. The Motion to Dismiss for Failure to State a ClainD&nied.

A. The Complaint Adequatellleges thatRx WasDefendants’ Alter Ego

Defendantarguethat the Complaint does not include facts sufficient to allege
that Rx functioned as their corporatiéer ego They urgdhat to the extent Okapi’s claims are
premised oralter ego status amlercing the corporate veil, the Complaint should be dismissed.

A corporation may have the status of an alter ego if, among other things, i fails t
observe corporate formalitiedoes not have independent fuladslis not treated as an

independent profit center. Miller v. Cohen, 93 A.D.3d 424, 425 (1st Dep’t 20h2) corporate

veil of an alter egaorporatiormay be pierced, including in circumstances where judgment has
been enteed against the corporation in a prior acti®@eeid. “The doctrine of piercing the

corporate veil is typically employed by a third party seeking to go behind the at@rgoistence

! Because defendants’ motion to dismiss for lack of personaliticaalturns heavily on the issue of whether Rx is
adequately alleged to lefendantsalter ego, the Court addresses their Rule 12(b)(6) motion before detiding
arguments raised undBule 12(b)(2).See e.g, ONY, Inc. v. Cornerstone Therapeutics, |r'®20 F.3d 490, 498.6
(2d Cir. 2013)




in order to circumvent the limited liability of the owners and to lloéin liable for some

underlying corporate obligatioh Morris v. New York State Deépof Taxation & Fin, 82

N.Y.2d 135, 140-41 (1993).“Generally. . . piercing the corporate veil requires a showing that:
(1) the owners exercised complete domination of the corporation in respect to taetimans
attacked; and (2) that such domination was used to commit a fraud or wrong againshtifie plai
which resulted in plaintif§ injury.” 1d. at 141. “Factors to be considered in determining
whether the owndnas abused the privilege of doing business in the corporate form include

whether there was a failure to adhere to corpdaatealities, inadequate capitalization,

commingling of assets, and use of corporate fundseiegmal usé D’Mel & Assocs. v. Athco,

Inc., 105 A.D.3d 451, 452 (1st Dep’'t 2013) (quotation marks omitsss) als€Commissioners

of State Ins. Fund v. Ramos, 80 A.D.3d 447, 447-48 (1st Dep’'t 2011) (affirming denial of

summary judgment motion when several questions of fact existet theaxtent of defendants’
domination and control over judgment debtor claimed to be an alter ego).

Where veilpiercing claims sound in fraud, the plaintiff must satisfy the
heightened pleading standard of Rule 9(b), Fed. R. Civ. P.; otherwise, thephetideg

standard of Rule 8 applie§eeg e.q, United Feature Syndicate, Inc. v. Miller Features

Syndicate, In¢.216 F. Supp. 2d 198, 222-23 (S.D.N.Y. 2002) (Lynch, J.). “[T]he heightened
pleading standard in FeR. Civ. P. 9(b) need not be met inegy case in which a claimant seeks
to lift the corporate veil under New York law, sinééeWw York courts will disregard the vell .
eitherwhen there is fraud or when the corporation has been usedilisragq’ and under the
alteregotheory of liability, aveil-piercingclaimant may prevail bydentify[ing] some non-

fraudulent ‘wrong’ attributable to the defendantomplete dominatiomf the corporation in

2The parties agree that on the issue of corporatepiggiting, the laws of Delaware, where Rx is incorporaie;
in complete accordith NewYork law.” (Def. Mem. at 1415; Opp. Mem. at 5 n.2.)
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guestion’. 1d. at 223 (quotindrolls-Royce Motor Cars, Inc. v. Schudroff, 929 F. Supp. 117,

121-22 (S.D.N.Y. 1996) (Mukasey, J.As explained by the First Department:

Wrongdoing in this context does not necessarily recaliegations

of actual fraud. While fraud certainly satisfies the wrongdoing
requirement, other claims of inequity or malfeasance will also
suffice. Allegationsthatcorporatdunds were purposefully diverted

to make it judgment proof or that @rporationwas dissolved
without makirg appropriate reserves for contingent liabilities are
sufficient to satisfy the pleading requirement of wrongdoing which
IS necessary to pierce therporate veil on aalteregotheory.

Baby Phat Holding Co., LLC v. Kellwood Co., 123 A.D.3d 405, 407-08 (1st Dep’t 2014).

The allegations here describe the typaaffraudulent “inequity or
malfeasancethat the First Department deemed sufficierdaltege alterego liability. Okapi
alleges that the individual defendants were the sole officers and shareholdersraf Rat &x
had total assets of approximately $319. (Compl't 1 40, 45.) Rx allegedly had no otfser asse
and no bank account of its own. (Compl't  46.) Itis alleged to have relied wholly on the
defendants’ capital contributions in order to meet its obligations. (Compl't  48.¢ Thes
allegations are supported by the specific factual assertion that defétalameier paid $10,000
due under the Agreement with a personal check from his personal bank account, and the
allegation that Rx itdémade no payments due to Okapi under the Agreement. (Compl't 11 52-
53.) The use of Holtmeier’s personal funds to make a payment on behalf of Rx isia specif
allegation of fact that goes toward alter ego status. Rx’s insolvencykapif Onability ©
collect judgment against it are also specific facts that bear directly on wkiaer has
adequately alleged alter ego status: Okapi commenced its state court actishRga May

2017, default judgment against Rx was granted in Okapi’s favor in February 2018, but, as of



March 1, 2018, Rx’s status as a corporation was listed as “Void, AR’s or Tax Delinqdnt, 3-
2018” by the Delaware Secretary of State. (Comf¥{ 81, 33, 57, 58)

Defendants vigorously dispute that Rx was their corporate alter ego.afgey
that Okapi seeks to “eviscerate[ ] the doctrine of limited liabilitgt comes with the corporate
form, andstatethat Okapi’s action and the entryaéfault judgment in N& York state court
werean attempt “to manufacture a factual predic¢atis collection case.” (Def. Mem. at 4, 9.)
Theyrepeatediydispute that Okapvas entitled to an additional “performance fee” described
the Schedule to the Agreemeimefendais seem to suggest that Rx was formed solely for the
purpose of soliciting proxies in connection with HealthWarehouse’s annual metAungust
2016 and describ®kapi’s claim for additional fees as a “ransom demand.” (Def. Mem. 15-16.)
But defendantsthallenges to Okapi‘factualallegationsandtheir disagreement as to the merits
are appropriatelyesolved at summary judgment or triahd not at the motion to dismiss stage.

Accepting the truth ofhe Complaint’sallegations and drawing every reasonable
inference in favor of Okapi as the plaintifie Complaint adequately alleges that Rx was a
corporate alter ego of the defendaridefendants’ motion to dismiss Okapi’s claims premised
onRx’s alter ego status therefore denied.

B. The Complaint Adequately AllegesClaim of Unjust Enrichment

Defendantalsomove to dismiss Okapi’s claim of unjust enrichmene unjust

enrichment claimasserts that through Okapi’s services, defendants obtained salaried pasitions

3 Even if the Court were to apply the heightened pleading standard o®@ylethercourts in this District have
concluded that fraud has been pleaded with sufficient particularityewtp]laintiff has adequately linked its
inability to collect on its judgment to affirmative acts taken by Defendanthat were effected by Defendants
domination of the judgment debtdrsSee e.q, Am. Federated Title Corp. v. GFI Mgmt. Servs., JIBQF. Supp.
3d 516, 52&27 (S.D.N.Y. 2014{Nathan, J.Jconcluding that plaintiff adequately alleged wgiércing claimagainst
judgment debtorander either Rule 8 or Rule 9(I{¥iting Godwin Realty Assocs. v. CATV Enterprises, |75
A.D.2d 269, 27q2d Dep’t2000)(“The stripping of corporate assets by shareholders to render the corporati
judgment proof constitutes a fraud or wrong justifying piercing the catpaeil”)).
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HealthWarehouse, but thereafter used their domination and control of Rx to prevent @kapi fr
enforcing contractual rights against Rx. (Compl’t 1 79-&Xkppi alleges that defendants
personally directed the services performed by Okapi and benefited from thosessetithout
paying the agreedpon compensation(Compl't 11 7778.)

Defendants do not urge that the unjust enrichment claim should be dismissed
because it is duplicative of the Complaint’s breach of contract claim. Ingteggyincipally
argue that because Okapi performed services on behalf ahRxJaim of unjust enrichment
should be directed to Rx and not the defendants. However, deetteCourt concludes that the
Complaint adequate alleges facts that support Okalbes egcallegations, Okapi’'s claim that
the individual defendants were unjustly enriched by Okapi’s performance o@aepl:

Defendants also argue that because any compensation they received came from
HealthWarehouse and not Okapi, Okapi cannot plausibly allege that defendantericbexrieat
Okapi’s expense. But the Complaint alleges that defendants received thedfeDlkeéipi's
proxy-solicitation servicesvithoutcompensation, which is sufficient to allege a claim for unjust

enrichment.See e.qg, E. Consol. Properties, Inc. v. Waterbridge Capital LLC, 149 A.D.3d 444,

444 (1st Dep’t 2017) (plaintiff pleaded a valid claim for unjust enrichm&nté it alleges that it
performed valuable servic@sgood faith, . . that the servicewere rendered with an
expectation of compensation, and that they were accepted by defendants.”).

Defendants’ motion to dismiss the unjust enrichment claim is denied.

. The Motion to Disnissfor Lack of Personal Jurisdiction Is Denied.

Defendants separately move to dismiss the Complaint pursuant to Rule 12(b)(2),

and urge that this Court does not have personal jurisdiction over them. They urge that this Court

-10 -



does not have jurisdiction pursuant to New York’s long-arm statute, CPLR 302(a)(1), tand tha
even if it does, the exercise of jurisdiction would not satisfy due process.

The Agreement includes a forum-selection clause in which Rx and Okapi
consented to New York jurisdiction. It tgain its entirety

This Agreement shall be governed by the substantive laws of the
State of NewYork without regard to its principles of coitis of
laws, andshall not be modifiedn any way, unless pursuant to a
written agreement which has been executed by each of the parties
hereto. The parties agree that any anddaiputes, controversies or
claims arising out of orelating tothis Agreement (including any
breach hereof) shall be subject to the exclusive jurisdiction of the
federal and state coagrin New York County, New York and the
partieshereby consent to tharisdiction of such courts and waive
any defenses on tlggounds of lack of personal jurisdiction of such
courts, improper venue éwrum non_conveniens.

(Agrm’t 1 (f).) Because Rx carented to New York jurisdiction and the Complaint adequately
alleges that Rx is defendants’ alter ego, Okapi has adequately demonstrateg)edding

stage, that defendants are subject to personal jurisdiction in New SedgWilliam Passalacqua

Builders, Inc. v. Resnick Developers S., Inc., 933 F.2d 131, 142-43 (2d Cir.(19%4¢

plaintiffs in this case can prove the defendants are in faeitéregoof Developers, defendants
jurisdictional objection evaporates because the previous judgment is then beicgdaffainst
entities who were, in essence, parties to the underlying disputdtehegosare treated as one

entity.”); Packer v. TDI Sys., Inc., 959 F. Supp. 192, 202 (S.D.N.Y. 1@@/¢orporations

consent tqurisdictionunder a forum selection clause can be applied to ojotésaliction over
an individual officer by disregarding the corporate entity under the doctrisierofngthe
corporate veil) (Leisure, J.).

Similarly, because Rx, adefendantsalleged alter ega;onsented to jurisdiction

in New York the due process concerns raised by defendatitie pleading stagage unavailing.
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Seee.qg, S. New England Tel. Co. v. Glob. NAPs Inc., 624 F.3d 123, 138 (2d Cir. 2010)

(allegations of corporatalter ego statusf‘established, would clearly support a finding of
personal jurisdictionlt is also well established that the exercise of personal jurisdiction over an
alter ego corporation does not offend due process.”).

Defendants’ motion to disngdor lack of personal jurisdiction is therefore
denied.

[, The Motion toTransfer Is Denied

Defendants separately move to transfer this case to the Southern Distibd of O
pursuant to 28 U.S.C. § 1404. They urge that transfer is warranted becaussittesinr
Cincinnati ancevidenceconcerning theorporate formalities of Ris locatedn Cincinnati.
They also note that HealthWarehouse is based in Florence, Kentucky, whiclritsediess “a
small neighboring community” of Cincinnati. (Def. Mem. 17.)

A district court may transfer an actifor the convenience of the parties and
witnesses if transfer is the interest of justice. 28 U.S.C. § 1404(a). A district court has “broad

discretion” to decide whether transfer is appropriate. Stewart I@cgy. Ricoh Corp., 487 U.S.

22,32 (1988). “Some of the factors a district court is to consideinggealia: (1) the plaintiffs
choice of forum, (2) the convenience of witnesses, (3) the location of relevantetdswand
relative ease of accessdources of proof, (4) the convenience of parties, (5) the locus of
operative facts, (6) the availability of process to compel the attendancevidiing witnesses,

[and] (7) the relative means of the parties.” D.H. Blair & Co. v. Gottdiener, 462 F.3d 95, 106-07

(2d Cir. 2006) (quotation marks omitted plaintiff's choice of forum “is given great weight.”
Id. at 107. ‘A forum-selection clausshould receive neither dispositive consideration . . . nor no

consideration . . . ."'Stewart Org.487 U.Sat 31.
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Transfer is not warranted in this case. While there would be some conveniences
to litigating this case in Ohio, the Court affords considerable weight to the glaiokibice of
forum, as well aghe forumselection clause agreed to between Rx and OK&pe. parties to the
Agreement consented to jurisdiction and venue in New York. Okapi and its emplayees ar
located in New York and the Complaint seeks to enforce a judgment entered Wwyaike
court. Okapi performed its services in New York, and any damages it sufferedhaxzse
York. There is no contention that defendants lack the resources to litigate ¢hiis bsv York.

Defendants’ motion to transfer is therefore denied.

CONCLUSION.

Defendants’ motion to dismiss the Complaint or transfer this case is DENIED.
The Clerk is directed to terminate the motion. (Docket # 24.)

There will be a pretrial conference in this case on May 29, 2019 at 11:30 a.m.

SO ORDERED.

P LS

P. Kevin Castel )
United States District Judge

Dated: New York, New York
April 8, 2019
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