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HUGHES [5 AGAINST :
INCOME AMENDMENT|

Tells Legislature it Gives Federal|
Government Power to Tax
State and Municipal Bonds.

WOULD IMPAIR STATE CREDIT

|
|

Governor Favors Federal Power to Tax
incomes, but Not Sweeping Con-
stitutional Change Proposed.

Special fo The New York Times.

ALBAXNY. Jan. 5.—~The joint resolution,
passed by Congress and submitted to the
various Siate I.ezislatures for ratifica-
tion. which provides for an amendment
to the (onstitution nf the United States
giving the Federal Government power 7o
lfevy taxcs on incomes without aopor-
tionment among the States, was made the
subject of a speciul message which Gov.
Hughes sent to the Legislature at its
upening session to-day. The resolution
of Congress was adopted on the recom-’
mendation of President Taft.  Gov.!
Hughes, while expressing himself in fa-
vor of placing: beyvond dispute the Fed-
eral power to levy an income tax withnut‘
apportionment, cones out syuarely against |
the rexzolution sanctioned by the Presi-:
dent, on the !

ground that the proposed,
amendemnt asgpassced by Congress woul-l!
render State honds or those issued by !
municipalities subjeet to Federal taxalioun.

*To place the bhorrowing capacity af
the State.and of its governmenwal agen-
cies ai-ihe 'mercy of ihe Federal taxing
power would be an impairment of the es-
sential rights of the State,.-which, as its
offfcers, we are bound to defend,” the]
Governor says in his message,

The special ‘message is as follows:

To the Legislatlure: .

I have reccived from the- Secretary of
State of the 1'nited States a certified copy
of a resolution of Congress entitied ** Joint
Resolution Proposing an Amendmen: to

" the Constitution of the TUnited BS:iates,”
and in accordance with his request T sub-
mit it te your honorable body for such
action as may be had thereon.

The l”roposed Amendment,

The amendment proposed by this joint
resojution, adopted by two-ithirds of both
Houses of Congress, is as foliows:

Article XVI, The Congress shall have
power to lay and collect taxes on incomes
from whatever snurce derived without ap-
portionment among the several States, and
githout regard to any ce\}!sus or enumera-

on.

The power to lay a tax upon incomes,
without apportionment, was long supposed
to be posseszed by the Federal Govern-

" ment and has been repeatedly exercised.

Such taxes -were Jaid and paid for the
purpose of meeting ihe exigencies caused
by the ¢ivil war.

In 189», in the case of Pollock vs, Farm-
ers’ Lofan and Trust Company. (158 U, &
601,) the United States Supreme Court
decided that taxes on_ the rent® or in-
come of real estate, and Laxes on personal
property or on the income of persounal
property, are direct taxes and hence un-
der the Constitution cannot be imposed
without apportionment among the several.
States according to their respective popu-
lations. . -

It was not the function of the court, and
it did rot attempt. to decide whether or
not a Federal income tax was desirable.
It simply interpreted the Constitution ac-
cordinz to the judgment of the majority

.of its members and left the question of

the adxisability of conferring such a pow-
- er upon the Federal Government to he

-detdrmined in the constitutional method.

The limitations so placed upon the Fed-
eral taxing power are thus described by

Mr. Justice Harlan in his dissenting,

opinion: : .

Any attempt upon the part of Congress
to apnortion amongx the States. wnon the
basi= simply of their population. taxation
of no=sgn2l properiy or of ifncomes, would
tend to arvouge such indignation among the
freemen of America that it would never
be rencated.  When, thercfore. this court
adjudges, ax it does now adjudge, that
Congtess cannot impose a duty or tax upon
personil property. or upen income arising
either from renis of real estate or from
personal proveriy. Cnceluding invested per-
song! properiy. honds. stock, and invest-
mentx of all kinds, except by apportioning
the sam to be fo raized among the States
_accordinz to population. it pragtically de-
eides hat without an amendment of the
Cons: cion—two-thirds of both Houses
0~ tonuress and threce-fourths of the States
¢ neusiing—such property and incowes can
peviy be wiade 1o contribute to the sup-

<30t of the XNational Government. (Id.,
S I = ST T -

Incom arising “from trade. employ-

nants, callinags, and 7 professions can be

141, Wnder the rule of uniformity or

© . equniity, by both the Natlonal Govern-

ment and  the respective State govern-

nentis, while incomes from property. bonds,
gtocks. "¢l investments cannot, under the
present decision, be taxed by the National
Government ex:ent under the impracticable
rule of apportionment among the States
gecorlding W popula’jion. No sound rea~

r

I

sop for such . a discrumination has been

or can be suggested. (Id., P. 680

1 am in_‘ favor of conferring upon the
Federal Government .the power 10 lay
and collect an income tax without ap-
portienment among the States pceording
10 p?puiahon. 1 bedieve that th;s power
#houid be held by theé Federal Government
s0 as properly to equip it with the means
of meeling National exigencies,

Muast Protect State Bond Issues.

But. the power to tax incomes should
not be granted in such terms as to sub-
dect to Federal taxation the incomes de-
rived from bonds issued by the State it
zelf, or those issued by Municipal Gov-
ernments organized under ihe State's au-
tholity. To place the borrowing capacity
of -he Siate and of s governmenial
ggencies at the mercy of the Federa) tax-
ing power would be an impairment of the
essential rights of the State which, as its
officers, we are bound to defend

.You are called upon to deal with a spe-
cific proposal to amend the Constitution, |
aud your action must necessarily be de-
termined not by a general consideration
of the propriety of a just Federal income
tax, or of giving te the Federal Govery- |
ment the power to lay such a tax, but
whether or not the particular proposal is-
of such a character
asqggx_xt.

is proposal is that the TFederal Gov-

ernment shall have the power to lay and
c¢ulleel taxes on incomes * from whatever,

squr(_:e ;‘ienveﬂ."
t 15 10 be borne in mind that this is
ol a mere statute to be construed in t,l':e

w——

. the Constitution itself. which,

ever source

important of political

-afforded for State and local administra~
.are ¢xeepted from taxation.

as to warrant yourj

light of constitutional restrictions <
HLd & . express
or implied. bu[ a proposed amenﬂmegt.to

[}
€ 5 if ratified, ,
wiil e in effect a grant {o the IFederal
Government of the power which it defines.
The' comprehensive words, ‘‘from what-
derived.”” if taken in ther
natural sense, would include not oniy in-
domes from ordinary real or personal
properiy., but also incomes derived from
State and municipal securities. L3

1t may be urged that the amendment
would . be limited ULy construction. But
there can be no satisfactory assurance
of this. The words in terms are all in-
ciusive. - An amendment to the Constitu-
tion of the United States g the most
acts, and there
should bhe no amendment expressed in
=tch terms as to afford the opportunity
for TFedera]l action in violation of 1ihe
fundamental conditions of State authonrty.
I am not now referring to the advantag:
which_the States wight devive from the
exclusive power to tax incomes from prop-
evty., or to the argument that foy this
reaxon ihe power to tax such incomes
wtiould be withheld from Liie Federa] Gov-
ern;‘nent. To that argument 1 do not as-
sent.,

J am referring to a proposal to author-
ice a tax which might be laid in fact
upen the instrumentalities of State Gov-
eriment. In order that a market may be
providz=d for State bonds, and for munici-
pai bunds, and that thus means meay be

ifon, such securities from {ime to time

In this way
iower rates of interest are paid than
otuzrwise would be possible. To permit
suchi securities to be the subject of Fed-
eral taxation 1s to place such limitations
upon tire borrowing "power of the Siale
S tu 1nake the performance of the func-
sions of local Government a matter of
Federal srace. .

This has been repeatedly recognized. In
ihe case of the Collector v, Gay, (11 Wall,
on . 1927.) decided in 1870, the United
States Supreme Court said:

It is admitted that there is no express
provision In the Constitutlon, that prohibits
the general Government from taxing the
means and instrumentalities of the States,
nor is there any prohibiting the States from
taxing the means and instrumentalities of
ithat Government. In both cases the ex-
emption rests upon necessary jmplication,
ang is upheld by the great law of’ self-
prescervation: as any Government, whose
means cmployved in conducting its opera-
tions, If subject to the control of another
and distinct Governnient, can exist only at
the merey of that Government., Of what |
avail are these means if another power may i
tax them at discretion?

In the case of Pollock vs. Farmers’
T.can and Trust Company, (157 U. S, on
rp. 984-0,) Chief Justice Tuller said, re~
ferring to the tax upon incomes (rom
mianicipal bonds, one of tli¢ matters there
involved. -

A municipal corporation is the representa-
tive of. the &tate and one of the insiru-
mentalities of the State Government, It
was long a<o determined that the property

 ified,

and revenudes of munielpal c¢orporations are
not subjects off Federal taxatien. * = * |
J2ut we think the same want of power to |
tax the property or vevenucs of the Scates
or their instrumentaliti=s exists in relation
10 8 tax on the income from their securitles. (
H

rescnt Exemption by Construction.

- 1
In the same case Mr, Justice Field saidi'
(I4. on p. 6012

These bonds and 8ecurities are as im- l
portan: to the performance of the duttes of |
the State as like bonds and securities of the
1inited States ave important to the per-
formance of their dutles, and are as exempt
from ihe taxation of the United States gs
the fo.mer are exempt from the taxation ;fv
the States. !
And the learned Justice added, auoting

from United States vs. Railroad Com-
pany, (17 Wall. on pp. 322, 327,) as fol-
lows: .

The right of the States to administer thelr ‘
own afiairs through their legislative. execu- |
tive, and judicial departments, in their own
manner through their own agencies, is con-
ceded by the uniform decision of this court,
and by the practice of the Federal Govern-
ment rrom its. organization. This carries
with it ap exemption of those agencies and
instruments from the taxing power of the
Federal Government. 1f they may be taxed -
Jightly they may be taxed-heavily; If justly,
oppressively. Their operation may be im- ‘
peded 'and may be destroyed if any inter- |
ference is permitted. Hence the beginning
of such taxation is not allowed on the one {
sides i3 not claimed on the other.

\While tne Justices of the coiirt in the
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Pollock case differed in opinion upon the
Guestion whether a tax upon income from
preperiy was a direct tax and as such
could not be laid without apportionment,
they were unanimous in their conclusion
that no Federal tax could be iaid upon
the income from municipal bonds. Mr.
Justice White, who dissented in the Pol-
lock casm with regard to other questions,
as tlo this said, (357 U. 8. on p. 6523)
The authorities cited in the opinion are
decisive of this question. They mpe relevant
to one case and not to the other, hecause in
the one case there ls full power In the

Federal Government to tax, the only con-

troversy being whether the tax imposed is

divect or indirect; while in the other.there

Is ne power whatever In the Federal Gov-

ernment, and tiherefore the levy, whether

direct or indirect, is beyond ‘the taxing

power, ; -
“]t is certainly significant that the words,

from whatever source derived,”” have
been introduced into the proposed amend-
ment as if it were the intention Lo make
it impossible for the claim to be urged
that the income from any property. even
though it consists of the bonds -Oof the
State or of a municipality organized by it,
will be removed from the reach of the:
taxing power of the Federal Government:
The :mmunity from Federal taxation that
the State and its jnstrumentalities of gov-
ernment now enjoy is derived not from
any express provision of the Federal Con-
stitution, but from what has heen deemed
to be necessary itmplication. Who can say
that anv such implication with respect to
the proposed tax will survive the adoption
;)rfetl;ig explicit and comprehensive amend-

ng 7

Wsa canmot suppose that Congress will
not seek to tax ‘incomes derived from
securities issued by the State and its mu-
nicipalities. It has repeatedly endeavored
to lay suech taxes and its efforts have
beea defeated only by implied constitu-
tional restriction, which this amendment
threatens to destrov. While we may de~
sire that the Federal Government may be
equipped with all necessary National pow-
ers 1 order that it may perform its Na-
tional function. we must be equally so-
licitous to secure the esséntial bases of
State Government.

T therefore deem it my dutly. as Gov:
ernor of the State, to recommend that this
proposed amendment should not be rat-
CHARLES E. HUGHES.
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