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ROOT FOR ADOPTION
OF TAX AMENDMENT

No Danger to State Bonds in
Income Provision, He Argues,
Answering Hughes.

LETTER READ IN ALBANY

?State and Maunlcipal Issues, He Says,
Are Protected by the General Princi-
ples of the Federal Constitution,

Special to The New York Tintes,

ALBANY, Feb. 28.—Senator Elthu Root's
reasons for thinking that the proposed
amendment to the Federal Constitution
to provide for an income tax should be
adopted was read to tha Senate to-night
by Senator Frederick M. Davenport, to
whom Mr. Root had written at length ex-
plaining his attitude.

Senator Root, who advocated the amend-
ment when it was before Congress jast
year, argued against tne position of Gov.
Hughes, who, in submitting the matter
to ths Legislature, declared that by the

language of tha proposed amendment the
States seemed to give te the National
Government the power to tax incomes de-
rived from State and municipal! bonds.
Thke Governor, while he expressed ap-
vroval of an income tax, opposed this
particular amendment because it pro-
vided a tax on incomes ‘' from whatever
scurce derived.”” Senator Root, in his
cltter, took the ground that the proposed
amendment did not glve the Natlonal
Government any new power, State and
municipal bonds, he argued, were ex-
cluded from the applicalion of the tax
by general and established constitutional
principles inherent in the very nature of
the dua! Government of the United
States.

Senator Root’s letier follows:

THE I'NITED STATES SENATE,
Washington, D. C., Feb. 17, 1910.

My Dear Senator:
ficce our conversation last month I

have given much consideration to the

scope and effect of the proposed Income

Tax amendment to the Constitution of the

United States.

Much as I respect the opinion of the
Governor of the State, I cannot agree
with the view expressed in his special
message of Jan. 5, and as I advocated in
the Senate the resolution to submit the
proposed amendment, it seems appropriate
that I should state my view of its effect.

The proposed amendment {8 in these
words:

Article 16—The Congress shall have power
to lay and collect taxes on Incomes, from
whatever source derived, without apportion-
ment among the several States and without
regard 1o any census Or enumeration,

Thé& objection made to ‘the amendment
{s that this will confer upon the National
Government the power to tax incomes
derived fro.n bonds isrued by the States
or under the authority of thegjtates, and
will place the borrowing capatity of the
State and its Governmental agencies at
tine mercy of the Federal 1axing power.

I do not find In the amendment any
speh meaning ok effect. ¥ do not con-
stder that the amendment in any degree
whatever will enlarge the taxing power of
the National Government or will have any
effect except to relieve the exercise of that
taxing power from the requirement that
tke tax shall be apportioned among the
several States. The effect of the amend-
meng will be, In my view, the =ame as if
it sald, ** The United States may lay a
tax on incomes without apportioning the
tax, and thix shall be applicable whatever
the source of the income subjected to the
tax.” leaving the question., ** What in-
comes arc subject to National taxation?
to be determined by the same grinc!ples
and rules which are now applicable to the
derermination of that question.

we were to construe the proposed

amendment only by a critical examina-
tion of its words, the view upon which
the objection is based would be reached
by practically cutting the provision in
two and reading it as if it read, * the
Congress shall have power to lay and col-
lect taxes on incomes from whatever
source derived,” without the concluding
words. But we are not at liberty to do
tikis. The amendment consists of a single
sentence, and the whole of it must pe
read together., 1t expresses but a single
idea, and that is that the tax to which it
relates must be iaid and collected with-
out upportionment among the several
States and without regard to any c¢ensus
or enumeration, while the words " from
whatever source derived'™ are obviously
introduced to make the exemption from
the rule of apportionment comprehenslve
gnd applicable 1o all taxes on incomes.

" We ‘are not left, however, to a mere

critical examination of words. This pro-

vision, as Mr. Justice Bradley sald of the

Constitution in the Legal Tender cases. is

“t1u be interpreted in the light of his-

tory and of the circumstances of the

period in which it was framed.™ Justice

Storv caid of another clause of the ton-

stitution, in Briscoe a%i’nft the Bank of

Centucky. (11 Peters 342,

I\e.-\nd I mean {o insist that the history of
the ‘olcnies, before and during the Revo-
lution and down to the very time of the
adoption of the Constitution, constitutes
the highest and most authentic evidence to
which we can resort to interpret this clause
of the instrument; and to disregard it
would bLe to blind ourselves to the practical
mischi=fs which it was meant to suppress,
and to forget all the great purposes to
which it was to be applled.

This view must necessarilv be applied
to the proposed amendment if it be adopt-
ed. It wgl be construed in the light of
the judicial and political history which
led to the proposal and which appears
upon the public records of our Govern-
ment.

TWhat is that history? The Constitution
of 1787 conferred upon the National Gov-
arnment the power of taxation without
anv limit whatever except that taxes on
exports were prohibitea.

The method of exercising the power,
hewever was subjected to two limita-
tions. One, that imports, duties, and ex-
cises should be uniform, and the other,
that direct taxes should be apportioned
among the States. The apportionment
provisions were as follows:

Article I.—Rection 2—Representatives and
direct taxes shall ba apportioned among the

several States which may be included with-
in this Unlon, according to their respective
numbers, &c. (Amended, but not in this
respect, by the Fourteenth Amendment.)

Section 9—No capitation or other direct
tax shall be laid unless in proportion to the

census or enumeration before directed to

~ be taken. . .

~ For more than a hundred years after
the adoption of the Constitution various

tax laws of Congress were, from time to

time, brought before the courts upon ob-
jections that they Iimposed direct taxes
in violation of the rule of apportionment.

The decisions of the courts uniformly sus-

tained these laws, from the Hylton case,

in 1798, which sustained an upapportioned
tax on carriages, (3 Dallas 171,) to the

Springer case, in 1880, which sustained

an unapportioned tax on lncomes. (102

U. 8. 586 :

In the meantime numerous laws were
passed and enforced imposing taxes on
incomes without apportionment; and a
great part »f the means for carrying on
the civil "ar was derived from such
taxes.

In the year 1803, however, an income
tax law included in the Wilson Tariff act
of 1894 was brought before the Supreme
Court in the case of Pollock against the
¥armers’ Loan and Trust Company, and
in that case the court decided against the
law. The case was heard twice. On the
first hearing a majority of the court
held that a tax on income derived from
real estate must be apportioned as a di-.
rect tax because & tax on real estate it-
self would be direct; and the Judges di-
vided equally as to whether a tax on
income derived from- personal ‘froperty
must be apportioned. (157 U. 8. 429.)

Upon the second hearing of the case,
the court, by a majority of five to four,
held that a tax upon income derived.from
personal property must be considered )
direct tax and must be apportioned. (158
T. S. 601.) All the Judges agreed, how~
ever, that taxes on incomes derived from

businegs or occupations need not be ap-

portioned. The effect of these decisions
was thus described in one of thte minority
opintors: .

But the serlous aspect of the. present de-
cision iz that by a new Interpretation of the
Constitution it so ties the hiinds of the
legislative branch of the Government that
without an amendment of that Instrument,
or unless this court, at some future time,
should return to the old theory of the Con-
stitution, Congress cannot subject to taxa-
tion—however great the needs or pressing
the necessities of the Government—elther
tha invested personal property.of the coun-
iry. bonds, stocks, and investments of’ all
kinds, or the Income arising from the rent-
ing of real estate, or from the yield of
personal property, except by the grossly
unequal and unjust rule of ,a.é:portionment
among the States. Thus, undpeqand dis-
proportioned burdens are placed upon thé

many, while the few, wsafely entrenched -

behind the rule of apportionment among the

States on the basis of numbers, are per-

mitted to evade thelr share of responsibility

for the support of the Government ordained
for the protection of the rights of all.

It was so evidently impossible to collect
an income tax by apportionment among
the States according to population that
the general judgment of the dountiry con-
firmed the opinion that the decision in
the Polock case had practically taken
away from Cengress a power of vital Im.
portance to the General Government--a

ower the exercisé of which had, at least

n one time of peril, proved essential to
the Nation's life. .

The . attention of the country was
sharply called to the need of more Gov-
ernment revenue for the first tlme after
the Pollock case by the decrease of cus-
toms and -internal revenue receipts and
the rapidly mounting deficit which fol-
lowed the financial panic of 1807, and in
the extraordinary session of Congress
which began March 15, 1000, when the
revised Tariff bill came {nto the Senate
an amendment to the bill was introduced:
reproducing in substance the old income
tax provisions of 1894 which the Supreme
Court had held  to be Invalld both as to
income derived from real estate and as
to income derived from personal property. |
The avowed and necessary -effect of in-
cluding such provisions in the new tariff
law would be to present again to the. Su-

reme Court thes same questions which

ad been decided in the Pollock case and
to challenge a reversal of thelr decision.
Thereuipon the resolution for the submis-
gfon of this amendment was Introduced
in the Senate and was passed by Con-
gress.

The proposal followed the suggest}ens‘
of the Supreme Court in thg Pollock cage.
The evil to be remedied was avowedly

and manifestly the incapacity of the Na-
tiopal Government resulting from the de.
cision that income. practically could not
he taxed when derived either from real
estate or from personal property, al-
though it could be taxed when derived
from business or occupation.

The terms of the amendment are apt
to cure that evil and to take away from
the different classes of income considered
by the court & practical immunity from
taxation based upon the source from
which they were derived.

There was no question it Congress or in
the courts or in the country about the
taxation of State securities. No one
clalmed that the inability of the General
Government to tax them was an evil.
The inabillty to tax them did not arise
from the terms of the Constitution, but
from the fact that, being the necessary
instruments of ca.rt'y!n% on other and
soverelgn Governments they were not the
propergsubject of National taxation, and
that, therefore, no provisions of the Con~
stitution, however wids the scope of thelr
langua;;e, could ba held to apply to such
securities or to the income from them.
Judge Cooley, in his work on constitution-
al law, says: :

The power to tax, whether by the United
States or by the States, Is o be construed
in the light of, and limited by, the fact
that the States and the Union are insepara-
ble, and that the Constitution contemplates
tho perpetual! maintenance of each with all
{ts constitutional powers, unembarrassed
and unimpaired by any actidn of the other.
The taxing power of the Federal Qovern-
ment does not therefore extend to the means
or agencles through or by the employment
of which the States perform their essential
functions, &ec. |

This rule of construction has been

maintained for generations. It is undis-
uted; it was referred to with approval

v the Justices who wrote and delivered
the opinions in the Pollock case, both
for and against the judgment. It has

been declared again and again by the
Supreme Court to be not open to gques-
tion. It {s a rule or construction just as
controlling in defining the scope of the
proposed amendment as it Is in defining
the scope of the existing provisions. Un-
der it, from the earliest times of our
Government, the apparently unlimited
taxing power conferred by the terms of
the Constitution has been held not te
apply to the Instrumentalities of the State.
Under it acts of Congress, which, by
their express terms, appeared to include
instrumentaiities of tate Government,
have uniformly been held not to include
them. This uniform, long-established,
and indisputable rule applied to the con-
struction of our Constitution—a. rule which
has been declared to be essential ta a
continuance of our dual system of gov-
ernment—forbids that the words of that
instrument conferring the power of taxa-
tion should be deemed to applty to any-
thing but the proper subjects of National
taxation. Under it we are forbidden to
apply the words ' from whatever gource
derived " in tho proposed amendment to
any of the instrumentalities of State GQov-
ernment. i

This amendment, will be no new grant
of power. The Congress already  has
power to 1mpose taxes on incoges from
whatever source derived,. subjegt to the
rule of construction, which excludes State
securities from the operation of the pow-
er; but the taxes so imposed must be ap-
portioned among the States. Under the
proposed amendment there will be the
same and no greater power to tax in-
comes from whatever source derived, sub-
ject to the same rule of construction, but
relieved from the requirement that the
tax shall be apportioned.

It appears therefore that no danger to
the powers or {nstrumentalities of the
State is to be apprehended from the adop-
tion of the amendment.

It would be cause for regret if the
amendment were rejected by the Legis-
lature of New York.

It is sald that a very 1a}'ge part of any
income tax under the anfendment would
be paid by citizens of New York. That is
undoubtedly true, but there is &1l the more
reason why our Legistature should take
special care to exclude every narrow and
selifish motive from influence upon f{ts
action and should consider the proposal in
a spirit of broad Natlonal patriotism and
should act upon it for the best interests
of the whole country. .

The m3pin reason why the citizens of
New Y(i;( will pay so large a part of the
tax is {hat New York City Is the chief
firancial and commercial centre of a great
country with vast resources and industrial
activity. For many vearg Americans en-
gaged in developing the wealth of all parts
of the country have been golng to New
York to secure capital and market their
securities and to buy their supplies. Thou-
sands of men who have amassed fortunes
in all sorts of enterprises in other States
have gone to New York to live because
they llke the life of the city or because
theijr distant enterprises require repre-
sentation at the financial centre. The in-
comes of New York are in a great meas-
ure derived from the country at large.
A continual stream of wealth sets toward
the great city from the mines and manu-
fartories and railroads outside of New
York. The United States {s ho longer a
mere group of separate communities em-
braced in a political union; it has be-
come a product of organic growth, a vast
industrial organization covertng and in-
cluding the whole country; and the rela-
tion of New York City to the whole or-
ganization of which it I8 a part is the
great source of her wealth and the chlef
reason why her citizens will pay go great
a part of ‘an income tax. e have the
wealth because behind the city stands the
country. We ought to be willlng to share
the burdens of the National Government
in the same proportion in which we share
its henefits.

The circumstances that origlnally justi-
fied the establishment of the rule of ap-
portionment in the Constitution have long
since passed away. It is universally con-
ceded that its application to existing con~
ditions would be so unjust and inequitable
as (o be jmpossible. The power of taxa-
tion which the rule makes it impossible
for the Nation to exercise may be agaln,
wg it has once been, vital to the preserva-
tion of National existence. It would be
most unfortunate if the several States of
the Union were to Insist upon the con-
tinuance of this unjust and useless limita-
fion upon the necessary jgowem originally
and wisely granted to the National Gov-
ernment.

With kind regards, I am always,

Very sincerely yours,
ELIHU ROOT.
Hon. Frederick M, Davenport,
Senate Chamber,
Albany, New York.

In the Assembly after Senator Root’s
jetter had been read by the clerk, Edwin
A. Merritt, Jr., moved that it be referred
to the Judiciary Committee and printed
as an Assembly document. ,

Daniel F. Frisble, minority leader, sec-
onded the motion and sald that it gave
him pleasure to listen to “ such a sound
argument from the junior United State
Senator of Democratic doctrine.” * “

A resolution disapproving the income
tax amendment is now before the Senate
Judiciary Committes.
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