State Of New York et al v. Mnuchin et al Doc. 54

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

STATE OF NEW YORK, STATE OF
CONNECTICUT, STATE OF MARYLAND, and
STATE OF NEW JERSEY,

Plaintiffs,

V.
18 Civ. 6427 (JPO)
STEVEN T. MNUCHIN, in his official capacity as
Secretary of the United States Department of
Treasury; the UNITED STATES DEPARTMENT Ol
TREASURY; CHARLES P. RETTIG, in his official
capacity as Commissioner of the United States
Internal Revenue Service; the UNITED STATES
INTERNAL REVENUE SERVICE; and theNITED
STATES OF AMERICA

Defendants.

THE GOVERNMENT'S RESPONSE TO
THE STATES’ LOCAL RULE 56.1 STATEMENT

Pursuant to Federal Rule of Civil Procedure 56 and Local Civil Ruléfpdefendants
Steven T. Mnuchin, in his official capacity as the Secretary of the Treaserynited States
Department of the Treasury; Charles P. Rettig, in his official capacityrasnidsioner of
Internal Revenue; the Internal Revenue Ser{iéeS”) ; andthe United States of America
(collectively, the “United Statesdr the “Government”), by their attorney, Geoffrey S. Berman,
United States Attorney for the Southern District of New Y bireby respond to the Local Rule
56.1Statemen(the “Statement”pf Plaintiffs the States of New York,Connecticut, Maryland,
and New Jerseftogetherthe* State¥), as follows.

The Statement does not comply with Local Rule 5@tlis not a “short and concise
statement . . . of material facts,” nor are many of thetagsstacts” “followed by citation to

evidence which would be admissible.” Local Civ. R. 56.1(a). In many cases, the mlrporte
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“facts” are not material, and they are often supporteddblying other thahearsay statements.
The Statement alsmntains numerous legal conclusions, argument, unauthenticated hearsay
statements, and other néactual allegationsSeelocal Civ. R. 56.1(d).

Subject to the foregoing objections and discussion, and in an abundance of dagition,
Government’s responses to the numbered statements follow in correspondingly numbered
paragraphs.

A. Background on theLimits of Federal Tax Poweg

1. During the debates regarditige framing of theUnited States Constitution, one
topic of concern was the consequence of vesting the federal governmeateitbral
power of taxation over all objects of taxatidalaintiffs Exhibit 1 (1 James Kent,
Commentaries on American L8887 (O. Halsted ed., 1826)).

ResponseThe Government denies that the statat in paragraph i material to the
resolution ofthis case The statement is not supported by admissible evideFue statement
purports tassummarizea passagén a book of legal and historicabmmentarywhich is
inadmissible hearsay amdt a proper subject of a tal Rule 56.1 statemerthe Government
respectfully refers the Court to the book for a true and complete statemisntaitents.

2. In part to respond to this concernetFramers adopted a dual federalist structure

and reserved to the Stata concurrd tax authority.Plaintiffs' Exhibit 2 (The Federalist
No. 33 (Hamilton)).

ResponseThe Government denies that the statat in paragraph i2 material to the
resolution ofthiscase The statement is not supported by admissible evidéroe statement
purports, based on a citation to a historical document, to set forth a charaoteozati

constitutional and political historwhich is inadmissible hearsay and is not a proper subject of a

! This response reprints the headings in the Statement solely for convenience sand doe
not admit the truthfulness materialityof any suctheadings.
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Local Rule 56.1 statement; the Government respectfully refers the Courtdoctimaentor a
true and complete statement of its contents.
3. In the decades following thratificationof the Constitutionthe federal
government was primarily financed by customs duties and exgisg, tather than by
taxing revenue sources traditionally taxed by the States, such as propertgand.i

Plaintiffs’ Exhibit 3 (Roy G. Blakey & Gladys C. BlakeYhe Federal Income Tax
(1940)).

ResponseThe Government denies that the statat in paragraph i3 material to the
resolution ofthiscase The statement is not supported by admissible evidértoe statement
purports to summarize a passage in a book of legal and historical commentary, which is
inadmissible hearsay amglnot a properubject of a Local Rule 56.1 statemgeifie Government
respectfully refers the Court to the book for a true and complete statemgsntaritents.The
Government further notes that states did not begin enacting income taxdseueditly 1900’s.
SeeEdward T. Howe & Donald J. Reebhe Historical Evolution of State and Local Tax
Systems78 Soc. Sci. Q. 109, 114 (1997).

4. When Congress first considered imposing an income tax during the War of 1812,

an initial proposal for a federal income tax exemptettapistate and local taxes from

federal taxation, providing that the federal income tax would extend “only to sucH capita

or employments as arettaxed by any existing laws Plaintiffs’ Exhibit 4 28 Annak
of Cong. 1079 (Jan. 18, 1815)).

ResponseThe Government denies that tatement in paragraphigtmaterial to the
resolution ofthis case The statement purportsgammarize anduote a portion of a proposed
congressional bill that was not enacted into law; the Government admits that domtailhed
the quoted language, and respectfully refers the Coiirtdoa true and complete statement of
its contents.

5. When Congress adopted the first federal income tax in 1861, it provided a

deduction for &ll national, state, or local taxes assesgsuh the property, from which

the income is derived.Plaintiffs Exhibit 5 (Act of Aug. 5, 1861, ch. 45, § 49, 12 Stat.
292, 309).



ResponseThe Government denies that tatement in paragraphismaterial to the
resolution ofthis case The stated fagburports tosummarize andquotea portion of a federal
statute; the Government admits that the statute contained the quoted languagsmeantil itg
refers the Court to it for a true and complete statement of its contents.

6. During the debate regarding the first federal incomeHaxise Ways and Means

Committee member Justin Smith Morrill statéitlis a question of vital importance to

[the States] that the General Government should not absorb all their taxableagseur

that the accustomed objects of State taxation should, in some degree at least, go

untouched. The orbit of the United States and the States must be different and not

conflicting.” Plaintiffs Exhibit 6 (Cong. Globe, 37th Cong., 2d Sess. 1194 (1862)).

ResponseThe Government denielsat the statement in paragrapls @naterial to the
resolution ofthis case The statement quotes a portion of a congressional debate; the
Government admits that the transcript of the debate contains the quoted language, and
respectfully refers the Court to the full transcript for a true and compégsrent of its
contents.

7. Committee Chairman Thadds Stevens stated that Congress was concerned with

avoiding “double taxation,” anstatecthat the drafters intended to “exclud[e] from this

tax the articles and subjects of gain and profitollare taxed in another form.

Plaintiffs’ Exhibit 7 (Cong. Gobe, 37th Cong., 2d Sess. 1577 (1862)).

ResponseThe Government denies that tatement in paragraphismaterial to the
resolution ofthis case The statement purportssammarize anduote a portion of, and
characterizea congressional debate; the Government admits that the transcript of the debate
contains the quoted language, and respectfully refers the Court to the full traiesaiptue and
complete statement of its contents.

8. Although the Civil War income tax wasodified several times, the deduction for

SALT remained in effect until the federatome tax was repealed in 187Rlaintiffs

Exhibit 8 (Act of July 1, 1862, ch. 119, § 91, 12 Stat. 432, 473-74); Exhibitt%of

June 30, 1864, ch. 173, § 117, 13 Stat. 223,;Z8&)ibit 10 (Act of March 3, 1865, ch.

78, 13 Stat. 469, 479Exhibit 11 (Act of March 2, 1867, ch. 169, § 13, 14 Stat. 471,
478), Exhibit 12 (Act of July 14, 1870, ch. 255, § 9, 16 Stat. 256, 258).



ResponseThe Government denies that tatement in paragraphi8smaterial to the
resolution ofthis case The statemerpurports to summarize the provisions of seviaaéral
statutes; the Government respectfully refers the Court to those statutasu®and complete
statement of theicontents.

9. When the federal income tax was briefly revived between 1894 and 1895,

legislators provided a deduction for “all national, State, county, school, and municipal

taxes, not including those assessed against local benefits, paid within the year.”

Plaintiffs Exhibit 13 (Act of August 27, 1894, ch. 349, § 28, 28 Stat. 509, 553).

ResponseThe Government denies that tatement in paragraphi®material to the
resolution ofthis case The statement purportssammarize anduotea portion of a federal
statute; the Government admits that the statute contained the quoted languagsmeantil itg
refers the Court to it for a true and complete statement of its contents.

10.  During the ratification debates regardiihg Sixteenth Amendmenthanystate

legislators raised concerns that the proposed amendment would expand the federal

government’s powedt the expense of the Statéaintiffs Exhibit 14 (John D.

Buenker,The Ratification of the Federal Income Tax Amendnie@@ato J. 183, 204
(1981)).

ResponseThe Government denies that the statement in paragraighidterial to the
resolution ofthiscase The statement is not supported by admissible evidéroe statement
purports, based on a citation to a book of legal and historical commentary, to set forth a
characterization of constitutional history, which is inadmissible hearsaig &t a proper
subject of a Local Rule 56.1 statemeaht Government respectfully ez the Court to the book
for a true and complete statement of its contents.

11. InJanuary 1910, then-Governor (and later Chief Justice of the U.S. Supreme

Court) Charles Evans Hughes delivered a message to the New York Legisjgtaseng

ratification onfederalism grounds and expressing concern that the proposed amendment

“would be an impairment of the essential rights of the Stateltiding the Statésability

to generate reanue from traditional source®laintiffs Exhibit 15 (Hughes is Against
Income Amendmeril.Y. Times, Jan. 6, 1910, at 2



ResponseThe Government denies that the statement in paragraighidterial to the
resolution ofthis case The statement is not supported by admissible evidence. The statement
guotes and summarizes a portion okavgpapearticle, which is inadmissibleearsay and
which purports to describe a statement by Charles Evans Hulgag€sovernment admits that
thearticle contains the quoted language, and respectfully refers the Cauidrta true and
complete statement of its contents.

12.  Officials in multiple other States cited the Hughes Messadeeapressed similar

concerns.PlaintiffsS Exhibit 16 (John D. Buenkeil,he Income Tax and the Progressive
Era 239, 264-65 (1985)).

ResponseThe Government denies that the statement in paragraghii&erial to the
resolution ofthiscase The statement is not supported by admissible evidence. The statement
purports, based on a citation to a book of legal and historical commentary, to set forth a
characterization of constitutional history, which is inadmissible hearsaig &t a proper
subject of a Local Rule 56.1 statement; the Government respectfully ref€sutteo the book
for a true and complete statement of its contents.

13.  Georgiainitially voted against the amendment, with legislators warning‘that

was a grave thing for States to confer such power on the Federal Governme tihdta

“it would probably be better for Georgia to adopt an income tax law for herself acatl rej

the proposition for a National income taxPlaintiffs' Exhibit 17 (Georgia Avoids
Income TaxN.Y. Times, Aug. 6, 1909, at 1).

ResponseThe Government denies that the statement in paragragghraerial to the
resolution ofthis case The statement isot supported by admissible evidence. The statement
guotes and summarizes a portion okavgpapearticle, which is inadmissibleearsay and
which purports to describe statements made by legislab@$overnment admits that the
article contains the quied language, and respectfully refers the Court to it for a true and

complete statement of its contents.



14.  After the Virginia legislature rejected the amendment, one local newsgtape:

“It will be a long time before Virginia will set her sister Statesexample of

surrendering unnecessarily to the central government any important rightseswedeto

the State$. Plaintiffs Exhibit 18 (Decisive Blow at the Income Tax AmendmBaily

Press (Newport Nes, V.A.), Mar. 10, 1910, at 4).

ResponseThe Government denies that the statement in paragraghriaterial to the
resolution ofthiscase The statement is not supported by admissible evidence. The statement
guotes a newspaper article that purports to set forth editorial political caargpevhich is
inadmissible hearsay amglnot a proper subject of a Local Rule 56.1 statement; the Government
admits that tharticle contains the quoted language, and respectfully refers the Court to it for a
true and complete statement of its contents.

15.  Speaking in support of the #&mendment, U.S. Senator William Borah stated:

“[t]he taxing power of the United States is subject to an implied restraint arisinghfeo

existence of the powers in the State which are obviously intended to be beyond the

control of the General Governmentlaintiffs Exhibit 19 (45 Cong. Rec. 1696 (Feb.
10, 1910)).

ResponseThe Government denies that the statement in paragragghrdierial to the
resolution ofthis case The statememuotes a portion of a congressional debate; the
Government admits that the transcript of the debate contains the quoted language, and
respectfully refers the Court to the full transcript for a true and compégarent of its
contents.

16. U.S. Senator Elihu Root sent a letter to the New York legislature responding to

the Hughes Message, statifiigihe taxing power of the Federal Government does not . . .

extend to the means or agencies through or by the employment of which the States

perform their essentiiinctions.” Plaintiffs Exhibit 20 (Root for Adoption of Tax
AmendmentN.Y. Times, Mar. 1, 1910, at 4).

ResponseThe Government denies that the statement in paragraghriaerial to the
resolution ofthiscase The statement is not supporteddalmissible evidence. The statement
guotesa newspaper article, whichirsadmissiblenearsay and which purports to describe
statements made by U.S. Senator Elihu Ribet Government admits that the article contains the
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guoted language, and respectfullyars the Court to it for a true and complete statement of its

contents.
17. U.S. Senator Joseph Bailstated “It is not true that such an amendment would
abridge the rights of the State. No change but one is proposed, and that is that the income
tax should be levied upon wealth rather than populationEverything the State can do
or tax now it can do after this amendment is adopt@tintiffs Exhibit 21 Bailey
Speaks at ColumhidVvatchman and Southron (Sumter, S.C.), Feb. 19, 1910, at 6).
ResponseThe Government denies that the statement in paragraighhiaterial to the
resolution ofthiscase The statement is not supported by admissible evidence. The statement
guotes a newspaper article, whiclnadmissiblenearsay and which purports to describe a
statement made by U.S. Senator Joseph BdaheyGovernment admits that the article contains

the quoted language, and respectfully refers the Court to it for a true and ecstgietnent of

its contents.

18.  The first federal income tax lagfter the 18 Amendment was ratifiee-the

Revenue Act of 1913—included a deduction for “all national, State, county, school, and
municipal taxes paid within the yearPlaintiffs Exhibit 22 (Revenue Act of 1913, ch.

16, 8§ lI(B), 38 Stat. 114, 167).

ResponseThe Government denies that the statement in paragraghiiagerial to the
resolution ofthiscase The statement purportssammarize anduotea portion of a federal
statute; the Government admits that the statute contained the quoted languagsmestil ity
refers the Court to it for a true and complete statement of its contents.
19. H. Parker Willis, an economist who advised the House Banking and Currency
Committee on the 1913 Revenue Act, wrote that Congress “desired that the question of
interference with state taxes should very carefully be safeguiaadddit was believed]]

the field oughto be shared with the statesRlaintiffs’ Exhibit 23 (H. Parker Willis,The
Tariff of 1913: 1lI, 22 J. Pol. Econ. 218, 224, 227 (1914)).

ResponseThe Government denies that the statement in paragragghr®erial to the
resolution ofthis case The statement is not supported by admissible eviderfoe statement

guotesa portion of an article in a historical legal journal setting forth characternzaio



historical constitutional debateshich are inadmissible hearsay aaré not a proper subject of a
Local Rule 56.1 statement; the Government admits that the article contains tltelgugiage,
and respectfully refers the Court to it for a true and complete statementaftiésnts.
20.  When considering reforms to the tax code in 1963, a House Report stated that it
was necessary to retain the SALT deduction to preserve federalisnt thheBtate and

local governments on one hand and the Federal Government on the othizphiinl
same revenue sourtePlaintiffs Exhibit 24 (H.R. Rep. No. 88-749, at 48 (1963)).

ResponseThe Government denies that the statement in paragraighdterial to the
resolution ofthis case The statement purports to quote and summarize a portion of a
congressional report; the Government admits that the report contains the quotagdaagd
respectfully refers the Court to it for a true and complete statement of itstsonte

21. During the 1980s, a proposal to eliminate the SALT deduction was defeated after

a number of constitutional scholars and elected officials argued that ngpaliSALT

deduction was unconstitutionaPlaintiffs Exhibit 25 (Sarah F. Liebschutz & Irene
Lurie, The Deductibility of State and Local Tax&6 Publius 5164-70 (1986)).

ResponseThe Government denies that the statement in paragraighdterial to the
resolution ofthis case. The statement is not supported by admissible evidencestatesnent
purports to summarize a journal artichemaking an assertion about the history of taxation,
which is inadmissible hearsay and is not a proper subject of a Local Rule 56riestatee
Government respectfully refers the Court to the artial@ftoue and complete statement of its
contents.

22.  During the debate over the propodalS. Senator Daniel Patrick Moynihan stated

that repealing the SALT deduction would disrupt the “constitutionahica in some

fundamental way."Plaintiffs’ Exhibit 26 (Tax Reform Proposals—XIX: Hearing Before
the S. Finance Comnf9th Cong. 70 (1985)).

ResponseThe Government denies that the statement in paragragh2&erial to the
resolution ofthis case The statement purports to quated summarizéestimony given during a

congressional committee hearing; the Government admits that the traastngthearing



contains the quoted language, and respectfully refers the Court to the full traiesaiptue and
complete statement of its contents.

23. TheGovernor of New York, Mario M. Cuomo, testified before Congress that the
SALT deduction is a “fundamental constitutional concepd that repealing the
deduction would violate theessential predicatef the compact between the States and
thefederal governmentPlaintiffs’ Exhibit 27 (The Impact of Repeal of the Deductions
for State and Local Taxes: Hearings Before the Subcomm. on Monetary and Fiscal
Policy of the Joint Economic Commitf&9th Cong. 87 (1985)).

ResponseThe Government dersehat thestatement in paragraph &material to the
resolution ofthis case The statemerurports to quote arglummarize testimongiven during a
congressional committee hearing; the Government admits that the transcriptedutimg
contains the quoted language, and respectfully refers the Court to the full tradiesaiptue and
complete statement of its contents.

24. U.S. Senator Dave Durenberger, the Chair of the Senate Subcommittee on

Intergovernmental Relations, argued that the SALT deduction “prevent[ed] the national

government from capturing all of the tax base,” “preserve[d] some portion of #aédpas

state and local revenue sharimgnd “cushion[ed] the harmful tax competition among

states by reducing the effect of fiscal disparities rgribem? Plaintiffs Exhibit 26

(Tax Reform Proposals—XIX: Hearing Before the S. Finance Camm99th Cong. 70

(1985)).

ResponseThe Government denies that the statement in paragraigmzaterial to the
resolution ofthis case The statemerurports to quote arslimmarizeestimony giverduring a
congressional committee hearing; the Government admits that the transcriptedtimg
contains the quoted language, and respectfully refers the Court to the full tradiesaiptue and
complee statement of its contents.

25.  Although Congress has imposed some incidental limitations on the deduction in

the past, until 2017 the core of the deduction for state and local property and income

taxes remained intact, across 51 different Corsgieand 56itlerent tax acts.Plaintiffs

Exhibits 28-83collecting relevant federal tax statutes)

ResponseThe Government denies that the statement in paragragmzierial to the

resolution ofthis case The statement sets forthe Statestharacterizations of the history of

10



federaltaxation, which are not a proper subject of a Local Rule 56.1 statement. The Government
respectfully refers the Court to the cited statutes for a true and completeesiabf their
contents. The Governmeaisodenies the truth of the statement asserted, which attempts to
drawabaseless distinction between “incidental limitations” on the federal deductistate

and local taxes (“SALT”) over time and the “core” of such a deduction. Over theamebf

the modern federal income tax, Congress has made numerous ehkapgdy allof them
limitations—to the SALT deduction and imposed othegislative constraintthat substantially
limited taxpayers’ ability to claim a deduction for all the taxes they paic including the
aternativeminimumtax (“AMT”) and the Pease limitatiorseeCong. Budget OfficeThe
Deductibility of State and Local Taxed 45 (Feb. 2008),
https://www.cbo.gov/sites/default/files/116tbngress2007-2008/reports/02-20-
state_leal_tax.pdf Tax Reform Act of 1986, Pub. L. No. 99-514, § 701, 100 Stat. 2085, 2320
(1986)(AMT); Omnibus Budget Reconciliah Act, Pub. L. No. 10508, §11103(a), 104 Stat.
1388, 1388-406 (199(Pease limitation)

B. The Plaintiff States Taxation and Fiscal Policies

26.  The Plaintiff Stategach levy state taxes and use the tax revenue to offer services
to their residentsPlaintiffs Exhibit 84 (Tax Policy CentertHow Do State and Local
Individual Income Taxes Work

ResponseThe Government denies that the statement in paragraighderial to the
resolution ofthis case The statement is not supported by admissible evidence. The statement
purports to summarizeraport by gorivateorganizationwhich is inadmissiblaearsaythe
Government respectfully refers the Court to therglortfor a true and complete statement of
its contents.

27.  For fiscal year 2017-2018lew York s state personal income tax raised $51.5
billion, andthe Statts sales, excise, and user tagenerated $15.7 billiorRlaintiffs
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Exhibit 85 (New York State Depof Taxation and Financéiscal Year Tax Collections,
2017-2018.

ResponseThe Government denies that the statement in paragraghaterial to the

resolution ofthis case The statemerpurports to summarize a report by a state agency; the

Government respectfully refers the Court to the full report for a true and eengphtement of

its contents.

28. Inthe 201&state fiscal yeaNew YorKs tax revenues funded educatitwspitals
and other health services, transportation, social services, parks, environment, economi
development, and other servicd¥aintiffs Exhibit 86 (State ofNew York FY 2019

Enaded Budget Financial Plan at 66).

ResponseThe Government denies that the statement in paragraghaerial to the

resolution ofthis case. The statemeptirports to summarize a report by a state agency; the

Government respectfully refers the Court to the full report for a true and eengatement of

its contents.

29.  For fiscal year 2016, New York, Connecticut, and New Jersey all paid more in
federal taxes than their residengseived in federal spendin@.laintiffs Exhibit 87

(New York Office of the ComptrolleNew Yorks Balance of Payments in the Federal
Budget, Federal Fiscal Year 201& 37 (2017)).

ResponseThe Government denies that the statement in paragragh2&erial to the

resolution ofthis case The statemerpurports to summarize a report by a state agency; the

Government respectfully refers the Court to the full report for a true and eengphtement of

its contents.The Government further denies the statement because states do not pay any federal

taxes.

C.

The 2017 Tax Act

30.  Prior to Pub. L. No. 115-97, § 11042, 131 Stat. 2054 (2017) (“the 2017 Ta) Act”
federal law permitted individuals who itemized their individual income tax deductions to
deduct, with only incidental limitations, all of their: (1) statel sotal real estate taxes,

(2) state and local personal property taxes, and (3) either state and loca tagesor

state and local sales taxd@laintiffs’ Exhibit 88 (26 U.S.C. 8§ 164(4p) (aseffective
December 18, 2015 to December 21, 217
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ResponseThe Government denies the truth of the statement in paragraph 30, in
particular the phrase “with only incidental limitations.” Before the enant of the 2017 Tax
Act, many taxpayers’ ability to take deductions for state and local taxewaaglgnificantly
limited by a number of provisions, including the AMT and the Pease limitaBerCong.
Budget Office,The Deductibility of State and Local Taxas45 (Feb. 2008)https:/ivww.cbo.
govisites/default/files/110taongress-2007-2008/reports/02-@@te _local_tax.pgiTax Reform
Act of 1986, § 701, 100 Stait 2320 Omnibus Budget Reconciliation Act, § 11103(a), 104 Stat.
at 1388-406.The statemerpurports to summarize a federal stattie; Government respectfully
refers the Court to the statute for a true and complete statement of its contents.

31. Under the 2017 Tax Act, individuals may deduct only up to $10,000 total in (i)

state and local real and personal property taxes, and (ii) either state andcloma in
taxes or state and local sales taxekintiffs Exhibit 89 (Pub. L. No. 115-97, § 11042).

ResponseThe statenent in paragraph 3durports to summarize a federal statute; the
Government respectfully refers the Court to the statute for a true and costateteent of its
contents. The Government admits that 26 U.S.C. § 164 limits the amount that individual
taxpayes may deduct in tax years 2018 through 2025, for state and local taxes paid, to $10,000.

32. Married taxpayers filing separately madgduct only up to $5,000 each.
Plaintiffs’ Exhibit 89 (Pub. L. No. 115-97, § 11042).

ResponseThe statement in paragraph 3aurports to summarize a federal statute; the
Government respectfully refers the Court to the statute for a true and costateteent of its
contents. The Government admits that 26 U.S.C. § 164 limits the amount that marriedrsaxpaye
filing separate reirns may deduct in tax years 2018 through 2025, for state and local taxes paid,
to $5,000 each.

33. In 2015, the most recent year for which tax data is available, the average SALT

deduction claimed by the 3.3 million New York taxpayers who itemized their deductions

on their federal tax returns was $21,943. Declaration of Lynn Holland (ECF No. 1-1)
(“Holland Decl.”) T 13.
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ResponseThe Government denies that the statement in paragragghm@gerial to the
resolution ofthis case The statement purports to suamize a declaration made by a New York
state employee, which in turn purports to summarize a report by the IntexeiuService
the Government respectfully refers the Court to the underlying report ioe anid complete
statement of its contents

D. Federal Officials Admitted that the 2017 Tax Act Was Intended to Coerce the States
to Change Their Taxation and Fiscal Policies

34. On September 7, 2017, Republican House Speaker Paul Ryan appeared at an
event hosted by the New York Times and stated that the SALT deduction should be
eliminated becauséPeople in states that have balanced budgets, whose state
governments have done their job and kept their books balanced ahtalnbig

massive pension liabilities, theg effectively paying for stes that domn.” Plaintiffs
Exhibit 90 (Mike DeBonisTo Make Their Tax Plan Work, Republicans Eye a Favorite
Blue-State BreakWash. Post, Sept. 16, 2017

ResponseThe Government denies that the statement in paragragm@terial to the
resolution ofthiscase The statement is not supported by admissible evidértoe statement
cites a newspaper article, whichnadmissiblehearsay, purporting to quote a statement made by
Representative Paul Ryahe Government admits that the @dicontains the quoted language,
and respectfully refers the Courtttee article and any transcript of the underlying staterfioent
true and complete statemsnf their contents.

35.  On October 11, 2017, President Donald Trump appeared>oNé&ws, where

Sean Hannity stated his belief that for taxpay®@mnsa state like New York or lllinois and

New Jersey or California, you wdrbe able to deduct your local or state incomé tax

under the 2017 Tax Act, which he understood to be sending a messagintimhér

words, if you elect politicians that want to raise taxes, you will going tggaeiythe
penalty! Plaintiffs Exhibit 91 (Transcript: President Trump Vows Largest Tax Cut in

History, Fox News Oct. 11, 2017).

ResponseThe Government denies that the statement in paragraghm@ierial to the

resolution ofthis case The statement is not supported by admissible evidence. The statement

cites and characterizes an interview transcript, whigiedmissiblehearsay, pumurting toquote
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television hosSean Hannitythe Government admits that the transcript of the interview contains
the quoted language, and respectfully refers the Court to it for a true and eostgietent of
what was said during the interview.

36. PresidenTrump agreedvith Hannity singling out Florides Republicaded state

government for praise and stating: “And those are the people that frankly shbald—

people that had the intelligence to elect them should really benefit. Ansl et we

are doing. We are creating an incentivllaintiffs' Exhibit 91 (Transcript: President

Trump Vows Largest Tax Cut in HistpRox News,Oct. 11, 2017).

ResponseThe Government denies that the statement in paragragm@gerial to the
resolution ofthiscase The statement is not supported by admissible evidence. The statement
cites and characterizes an interview transcript, whiaieigmissiblehearsay, purporting to quote
President Trumjpthe Government admits that the transcript of the intervieweas the quoted
language, and respectfully refers the Court to it for a true and completaatd of what was
said during the interview.

37. Inthe same appearan€&esident Trump also statédt’s finally time to say, hey,

make sure that your politicians do a good job of running your state. Otherwise, you are

not going to benefit” from the 2017 Tax Adelaintiffs Exhibit 91 (Transcript:

President Trump Vows Largest Tax Cut iistAry, Fox News Oct. 11, 2017).

ResponseThe Government denies that the statement in paragragm@aterial to the
resolution ofthiscase The statement is not supported by admissible evidence. The statement
cites an interview transcript, which is inadmissibdarsay, purporting to quote President Trump
the Government admits that the transcript of the interview contains the quoteagengad
respectfully refers the Court to it for a true and complete statement of whatard during the
interview.

38. On October 12, 2017, Defendant Steven Mnuchin, the Secretary of the Treasury,

appeared on CNBC and stated: “We don’t want this to hurt New York, and California,

and New Jersey, and Connecticut, and lllinois too much, but on the other handtwe can’

have the federal government continue to slibsithe state’s. Plaintiffs’ Exhibit 92

(First on CNBC: Transcript: Treasury Secretary Steven Mnuchin Speaks with ENBC’

“Squawk Box” TodayCNBC, Oct. 12, 2017)
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ResponseThe Government denies that the statement in paragraghm@gerial to the
resolution ofthis case The statement is not supported by admissible evidence. The statement
cites an interview transcript, which is inadmissibdarsay, purportmto quote remarks made by
SecretaryMnuchin the Government admits that the transcript of the interview contains the
guoted language, and respectfully refers the Court to it for a true and congieteesit of what
was said during the interview.

39. On October 12, 2017, Speaker Ryan appeared at a Heritage Foundation event and

argued for the atnination of the SALT deduction by statintj: would argue wefe

propping up profligate, big government states andevMeaving states that actually got

their act together pay for states that didhthink Wisconsin versus lllinois.’Plaintiffs

Exhibit 93 (Lindsey McPhersoBrady and Ryan Mulling Big Gamble on Key Tax
Deduction Roll Call,Oct. 16, 2017).

ResponseThe Government denies that the statement in paragraghm@®erial to the
resolution ofthis case The statement is not supported by admissible evidence. The statement
cites and characterizes an article, whicimé&imissiblehearsay, purporting to quote
Representative Paul Ryaihe Government admits that the article contains the quoted language,
andrespectfully refers the Court to the article and any transcript of thelyindestatementor
true and complete statemsnf their contents.

40. On October 27, 2017, Republican House Member Duncan Hunter appeared on

radio station KUSI and commented thve SALT deductionas follows “California, New

Jersey, New York, and other states that have horrible government#) yest as good

for those state’s. Plaintiffs’ Exhibit 94 (Joshua StewaiRep. Duncan Hunter said GOP

tax bill could cost Californians more than others, but he still suppqr&ait Diego
Union Tribune, Oct. 30, 2017).

ResponseThe Government denies that the statement in paragraighwiterial to the
resolution ofthis case The statement is not supported by admissible evidence. The statement
cites a newspaper article, whichnadmissiblehearsay, purporting to quote a radio interview

with Representative Duncan Huntédre Government admits that the article contains théequo
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language, and respectfully refers the Court to the article and any ipaon$the underlying
interview for true and complete statements of their contents.

41.  On October 31, 2017, Republican House Majority Leader Kevin McCarthy

attended a conference loaith reporters andalled thecap on the SALT deductican

“challengdto] our governorsto lower state taxesPlaintiffs Exhibit 95 (GOP Leaders

to Governors: Lower State Tax&¥all Street JournaQct. 31, 2017).

ResponseThe Government denies that the statement in paragraighwterial to the
resolution ofthis case The statement is not supported by admissible evidence. The statement
cites a newspaper article, whichinedmissiblehearsay, purporting to quoRepresentative
Kevin McCarthy the Government admits that the article contains the quoted language, and
respectfully refers the Court to the article and any transcript of thelyinderonference call for
true and complete statements of their contents.

42.  OnNovember 8, 2017, the National Review published a column that stfibd: “

fact that these tax increases will fall most heavilytxdwme’ parts of the country is

obviously not an accident.Plaintiffs Exhibit 96 (Ramesh PonnurRed States, Blue

States, and Taxeblat| Rev, Nov. 8, 2017).

ResponseThe Government denies that tatementn paragraph 4% material to the
resolution ofthis case The statement is not supported by admissible evidence. The statement
guotes an editorial newspaper column, whidnagimissiblehearsaythe Government admits
that the column contains the quoted language, and respectfully refers the Cdortadite and
complete statement of its contents.

43.  On November 9, 201 BecretaryMnuchingave a speech at the Economic Club in

New York City in which hestated“l do hope that [the SALT deduction cap] sends a

message to the state governments that, perhaps, they should try to get thesribudget

line.... And the question is: why do you need 13 or 14% state takdamitiffs

Exhibit 97 Mnuchin Fires Warning Shot to High-Tax States: Get Control of Your

Budgets Fox Business, Nov. 9, 2017).

ResponseThe Government denies that the statement in paragraghwigerial to the

resolution ofthis case The statement is not supported by admissible evidence. The statement
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cites an article on a news website, whicta&lmissiblenearsay, purporting to gteoremarks
made by Secretary Mnuchithe Government admits that the article contains the quoted
language, and respectfully refers the Court to the article and any ipaon$the underlying
public statement for true and complete statements of theertisnt

44.  On November 28, 2017, Senator Rob Portman, a Republican fromappeared

on CNN and stated: “The biggest issue you’re pointing to is the state and losaux i

And yodure right, particularly pedp at the higher end, this goefi~s a—it’s a regressive

tax in the sense that over 50 percent of the benefit goes to families making over $200,000

a year. And for states like New York and states like California, not having that deduction

any longer does kick some of those folks who are upper middle class or high income

folks into a situation where they domjet that deductioh. Plaintiffs' Exhibit 98

(Transcript: Moore Back on Campaign TralNN, Nov. 28, 2017).

ResponseThe Government denies that the statement in paragraghwgterial to the
resolution ofthis case The statement is not supported by admissible evidence. The statement
cites a transcript of an interview, which is inadmissk@arsay, purporting to quote Senator Rob
Portman; the Government admits that tfaascript of the interview contains the quoted
language, and respectfully refers the Court to it for a true and completaeitd of what was
said during the interview.

45.  On December 5, 2017, Bloomberg News quoted conservative economist Stephen

Moore, who advised the Donald Trump campaign on tax policy, as stating that the 2017

Tax Act meant death to Democrats.Plaintiffs Exhibit 99 (Sahil Kapur,Death to
Democrats How the GOP Tax Bill Whacks Liberal TeneBoomberg, Dec. 5, 2017).

ResponseThe Government denies that the statement in paragraghwerial to the
resolution ofthis case The statement is not supported by admissible evidence. The statement
cites a news article, whichiisadmissiblehearsay, purporting to quote economist Stephen
Moore; the Government admits that the article contains the quoted language pactiulg
refers the Court to it for a true and complete statemetg obntents

46.  After the 2017 Tax Act passed, Republican Senator Ted Cruz st@teel:

hopefully positive result of this legislation will be that state and local officials will be less
eager to jack up the tag on hard working AmericansPlaintiffs' Exhibit 99 (Sahil
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Kapur,‘Death to Democrats’: How the GOP Tax Bill Whacks Liberal Tenets
Bloomberg, Dec. 5, 2017).

ResponseThe Government denies that the statement in paragraghwigerial to the
resolution ofthis case. The statement is not supported by admissible evidence. The statement
cites a news article, whichiisadmissibleheasay, purporting to quote Senator Ted Cithe
Government admits that the article contains the quoted language, and vdigpedtis the
Court to it for a true and complete statement of its contents.

E. Harms Inflicted on Plaintiff States by 2017 Tax Act

47.  Among the States, New York, Connecticut, Maryland, New Jersey, and California
have the highest percentages of taxpayersefederal taxourdenincreasd under the

2017 Tax Act.Declaration of ScotPalladino (ECF No. P) (“Palladino Decl) 123-

29.

ResponseThe Government denies that #tatementn paragraph 4 material to the
resolution ofthis case The statemergummarizeportions ofa declaration from a New York
state employee, which in turn purports to summarize a report by a nongsefich
organization, the Institute for Taxation and Economic P@liGyeP”), which isinadmissible
hearsaythe Government respectfully refers the Court to the underlying reportrioe arid
complete statement of its contents.

48. Under the 2017 Tax Acthe share of the federal tax cuts received by the Plaintiff
States was smallénan theirshare of the federal tax badealladino Decl. 190-41.

ResponseThe Government denies that the statement in paragraghigerial to the
resolution ofthis case The statemergummarizes gortion of a declaration from a New York
state employee, which in turn purports to summarize a repdfi#; which isinadmissible
hearsaythe Government respectfully refers the Court to the underlying reportriee and
complete statement of its contents.

49. Taxpayersn the Plaintiff Statearepaying billions of dollars inadditional federal
income taxes because of the cap on the SALT deduction, relative to what they would
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have paid if the 2017 Tax Act hagen eacted without the capPalladino Decl. {1.5-
22; Affidavit of ErnestAdamo (ECF No. B3) (“Adamo Aff") 11 10-11;Declaration of
Andrew M. SchaufeldECF No. 14) (“Schaufele Decl) 1 3; Declaration of Martin
Poethke (ECF No. ) (“Poethke Decl) 11 8-14.

ResponseThe Government denies that the statement in paragraghw@erial to the
resolution ofthis case The statemergummarizes financial analyses performed by employees of
the plaintiff States regarding a counterfactual scenario in vihe&eR017 Tax Act had been
enacted as is, except without including a limitation on the SALT deduction. Therdasis for
conducting such analyses, given that Congress never enacted, or even pgoposegsuch a
statute. To the extent the cited declarations are expert testimony, the Governmentdbjéuts
on the basis that the States have not complied with Federal Rule of Civil Proced(&).26(a

50. New York expects that the new cap on the SALT deduction will causeY'dekv

taxpayers to pay $121 billion more to the federal government between 2018 and 2025,

relative to what they would have paid if the 2017 Tax Act had been enacted without the
cap Palladino Decl. 7 18.

ResponseThe Government denies that tatemenin paragraph 5@ material to the
resolution ofthis case The statemergummarizes a financigrojectionperformed by a New
York state employee regarding a counterfactual scenario in which the 2017 {llsexdAmeen
enacted as is, except without including a limitation on the SALT deduction. Therdasis for
conducting such an analysis, given that Corgyjnever enacted, or evproposecnacting, such
a statute.To the extent the cited declaration is expert testimony, the Government fuijées ob
on the basis that the States have not complied with Federal Rule of Civil Proced(&).26(a

51. Connecticut expects that the new cap on the SALT deduction will raise

Connecticut taxpayers’ 20¥8deral income tax liability by approximately $2ilion,

relative to what they would have paid if the 2017 Tax Act had been enacted without the
cap Adamo Aff. § 10.

ResponseThe Government denies that the statement in paragraighidterial to the

resolution ofthis case The statemergummarizes a financigrojectionperformed by a
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Connecticut state employee regarding a counterfactual scenario in which Th€a0Act had
been enacted as is, except without including a limitation on the SALT deduction. iSThere
basis for conducting such an analysis, given that Congress never enacted, or even proposed
enacting, such a statutéo the extent the cited declaration is expert testimony, the Government
further objects on the basis that the States have not complied with Federal Rulé of Civi
Procedure 26(a)(2).
52. By assessing the lost dettions and converting those figures into increased tax
liability using 2017 rate tables, estimatesecasthat the new cap on the SALT

deductionrmayraise Maryland taxpayerg@018federal income tax liability by
approximately $1.7 billionSchaufele Del. 3.

ResponseThe Government denies that the statement in paragraghierial to the
resolution ofthis case The statemergummarizes a financigrojectionperformed by a
Maryland state employee regarding a counterfactual scenario in whi2@ifierax Act had
been enacted as is, except without including a limitation on the SALT deduction. iSThere
basis for conducting such an analysis, given that Congress never enacted, or even proposed
enacting, such a statutéo the extent the cited declaration is expert testimony, the Government
further objects on the basis that the States have not complied with Federal Rulé of Civi
Procedure 26(a)(2).
53. New Jersey gxects that the new cap on the SALT deduction will raise New
Jersey taxpayerannual federal income tax liability by approximately $3.136 billion,

using 2015 dollars, relative to what they would have paid if the 2017 Tax Act had been
enacted without the pa Poethkéecl. T 11.

ResponseThe Government denies that the statement in paragraghiserial to the
resolution ofthis case The statemergummarizes a financigrojectionperformed by a New
Jersey state employee regarding a counterfactual scenario in whiéilh&ax Act had been
enacted as is, except without including a limitation on the SALT deduction. Therdasis for

conducting such an analysis, given that Ceagmever enacted, or ey@oposecnacting, such
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a statute.To the extent the cited declaration is expert testimony, the Government fuijées ob
on the basis that the States have not complied with Federal Rule of Civil Procedi(&).26(a
54.  Plaintiff State taxpayers acrossultiple income brackets will seedreases in

thar federal tax liability, relative to what they would have paid if the 2017 Tax Att ha
been enacted without the capalladino Decl. 199-20; Adamo Decl. T 11.

ResponseThe Government denies that the statement in paragraighmisterial to the
resolution of this case The statemergummarizes financigdrojections performeby state
employeesegarding a counterfactual scenario in which the 2017 Tax Act had been exsisted
except without including a limitation on the SALT deduction. There is no basis for conducting
such analyses, given that Congress never enacted, or even prepast#ty, such a statutéo
the extent the cited declarations are expert testintbeyGovernment further objects on the
basis that the States have not complied with Federal Rule of Civil Procedure 26(a)(2)

55. The 2017 Tax Act increased the portion of the federal governsieactme tax

revenues paid by taxpayensthe Plaintiff StatesPlaintiffs Exhibit 100 (Institute on

Taxation and Economic Policlfjnal GOP-Trump Bill Still Forces California and New

York to Shoulder a Larger Share of Federal Taxes Under Final GOP-Trump Tax Bill;
Texas, Florida, and Other States Will Pay Lé3sc. I7, 2017).

ResponseThe Government denies that the statement in paragraighidierial to the
resolution ofthis case The statemerpurports to summarize a portion ofegort by ITER
which isinadmissiblehearsay; the Government respectfully retbesCourt to the report for a
true and complete statement of its contents.

56. The 2017 Tax Act reduced the portion of the federal governmgrmdme tax

reverues paid by most other Statd2laintiffs Exhibit 100 (Institute on Taxation and

Economic PolicyFinal GOP-Trump Bill Still Forces California and New York to

Shoulder a Larger Share of Federal Taxes Under Final GOP-Trump Tax Bill; Texas,
Florida, and Other States Will Pay Led3ec. 17, 2017)

ResponseThe Government denies that #tatement in pagraph 56s material to the

resolution ofthis case The statemerpurports to summarize a portion ofegort by ITER
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which is inadmissible hearsayne Government respectfully refers the Court to the report for a
true and complete statement ofattents.
57. By capping the deductibility of propertsixes that were previously fully
deductible, the 2017 Tax Act makes homeownershipe Plaintiff Statesnore

expensive and decreases the value of real asttiie Plaintiff States by billions of
dollars. HollandDecl. §7; Poethke Declf115-20; Schaufele DecH{5-7.

ResponseThe Government denies that tatementn paragraph 5i& material to the
resolution ofthiscase The Government also denies the truth of the assertion in the statement
that property taxes “were previously fully deductible,” given that prior toriaetment of the
2017 Tax Act, many taxpayers’ ability to take deductions for state and |zealgaidvas
significantly limited by a number of provisions, including the AMT and the Peasatiion.
SeeCong. Budget OfficeThe Deductibility of State and Local Taxas45 (Feb. 2008)https://
www.cbo.govsitesflefaultfiles/110thcongress2007-2008/reports/02-20-state_local_tax; pdf
Tax Reform Act of 1986, § 701, 100 Statt232Q Omnibus Budget Reconciliation Act,

§ 11103(a), 104 Stedit 1388-406.The statemerdummarize portions ofleclarations by
employees of the plaintiff States, which contain those employees’ own unpdblisecial
forecastdased in part on projections made by Moody’s Analytics, a private entity, which is
itself inadmissiblénearsaythe Government respectfully refers the Court toddsglaations and
the underlying projectionfor a true and complete statementhadir contents.To the extent the
cited declarations are expert testimony, the Government further objectslmasith¢hat the
States have not complied with Federal Rule of Givdcedure 26(a)(2).

58. New York expects that the total value of home equity potentially lost due to the
SALT deduction cap could be as high as $63.1 billion. Holl2ecl. 716.

ResponseThe Government denies that the statement in paragraghisgerial to the
resolution ofthis case The statemergummarizes gortion of adeclaration by a New York state

employee, which contains that employee’s own unpublished financial forecadtibamart on
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projections made by Moody’s Analytics, whighitself inadmissible hearsathe Government
respectfully refers the Court to the declaration and the underlying pomgdtr a true and
complete statement of their content® the extent the cited declaration is expert testimony, the
Government further objects on the basis that the States have not complied with Reldeoa
Civil Procedure 26(a)(2).

59. New York expects the decline in home equity due to the SALT deduction cap to

cause an annual reduction in household spending in New York State of between $1.26
billion and $3.15 billion. Hollandecl. 19.

ResponseThe Government denies that the statement in paragraghmi®erial to the
resolution ofthis case The statemergummarizes gortion of adeclaration by a New York state
employee, which contains that employee’s own unpublished financial forecadtibgert on
projections made by Moody’s Analytioghich is itself inadmissible hearsaihe Government
respectfully refers the Court to the declaration and the underlying pomigdtr a true and
complete statement of their content® the extent the cited declaration is expert testimony, the
Government further objects on the basis that the States have not complied with Reldenh
Civil Procedure 26(a)(2).

60. New York expects reductions in household spending by New York residents to
result ina reduction in sales for businessgthin the State HollandDecl. §20.

ResponseThe Government denies that the statement in paragraghéterial to the
resolution ofthis case The statemergummarizes @ortion of adeclaration by a New York state
employee, which contains that employee’s own unpublished financial forecadtibgert on
projections made by Moody’s Analytioshich is itselfinadmissible hearsayhe Government
respectfully refers the Court to the declaration and the underlying pooigdtr a true and

complete statement of their content® the extent the cited declaration is expert testimony, the
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Government further objects on the basis that the States have not complied with Reldeoa
Civil Procedure 26(a)(2).
61. As aresult of lower sales caused by the decline in home equity associated with

the imposition of the SALT deduction cap, New York expects to lose between 12,500 and
31,300 jobs. Hollan®ecl. 120.

ResponseThe Government denies that the statement in paragraghtdterial to the
resolution ofthis case. The statemestimmarizes gortion of adeclaration by a New York state
employee, which contains that employee’s own unpublished financial forecadtibgert on
projections made by Moody’s Analytioshich is itself inadmissible hearsaihe Government
respectfully refers the Court to the declaration and the underlying pomigdtr a true and
complete statement of their content® the extent the cited declaration is expert testimony, the
Government further objects on the basis that the States have not complied with Reldeoh
Civil Procedure 26(a)(2).

62. The New York Department of Budget estimates that home price declines could

result in a decline in real estate transfer tax collections of $24.5 millioryf@0E9, with

$15.3 million attributable to the SALT deduction cap, and a decline of $110.4 million for
FY 2020, with $69.2 million attributable to the SALT deduction cap. Holl2ec. 21.

ResponseThe Government denies that #tatementn paragraph 6% material to the
resolution ofthis case. The statemesuimmarizes gortion of adeclaration by a New York state
employee, which contains that employee’s own unpublished financial forecadtibgert on
projections made by Moody’s Analytioshich is itself inadmissible hearsaihe Government
respectfully refers the Cound the declaration and the underlying projections for a true and
complete statement of their content® the extent the cited declaration is expert testimony, the
Government further objects on the basis that the States have not complied with Reldevh

Civil Procedure 26(a)(2).
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63. Estimates oMarylands housing market forecast a slowdoattributable to the
SALT deduction capresulting in a reduction of $22.5 billion in property value in 2019
due to lost growth Schaufele Decl. $.

ResponseThe Government denies that the statement in paragragm@erial to the
resolution ofthis case The statemergummarizes @ortion of adeclaration by a Maryland state
employee, which contains that employee’s own unpublished financial forecadtibgert on
projections made by Moody’s Analytioshich is itself inadmissible hearsaihe Government
respectfully refers the Court to the declaration and the underlying pooigdtr a true and
complete statement of their conten® the extent theited declaration is expert testimony, the
Government further objects on the basis that the States have not complied with Relden&
Civil Procedure 26(a)(2).

64. Estimates oMarylands housing market forecast a slowdoattributable to the

SALT deductioncap which is estimatetb cost Maryland a total of $52.3 million in
reduced revenue from real estate and transfer taxes in 2018 andS2bhiB@ifele Decl.

17.

ResponseThe Government denies that the statement in paragraghm@terial to the
resolution ofthis case The statemergummarizes gortion of adeclaration by a Maryland state
employee, which contains that employee’s own unpublished financial forecadtibgert on
projections made by Moody’s Analytioshich is itself inadmissible hearg the Government
respectfully refers the Court to the declaration and the underlying pomigdtr a true and
complete statement of their content® the extent the cited declaration is expert testimony, the
Government further objects on the basis that the States have not complied with Reléeo&

Civil Procedure 26(a)(2).

65. New Jersey expects home values to decline by 8.5% from their peak, ak afres
the SALT deduction capPoethke Decl. 16.

ResponseThe Government denies that #tatementn paragraph 6% material to the
resolution ofthiscase The statemergaummarizes @ortion of adeclaration by a New Jersey
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state employee, which contains that employee’s own unpublished financiastobased in part
on projections made by MoodyAnalytics,which is itself inadmissible hearsay; the
Government respectfully refers the Court to the declaration and the underlyiectiprgg for a
true and complete statement of their conteifitsthe extent the cited declaration is expert
testimonythe Government further objects on the basis that the States have not complied with
Federal Rule of Civil Procedure 26(a)(2).

66. New Jersey expects its realty transfer fee and additional assessment arreaitai

property value over $1 million to decline by a combined total of $105.1 million from
fiscal year2019 through fiscal year 202®oethke Decl. 0.

ResponseThe Government denies that the statement in paragraghm@gerial to the
resolution ofthiscase The statemergaummarizes @ortion of a @claration by a New Jersey
state employee, which contains that employee’s own unpublished financiastobased in part
on projections made by Moody’s Analytieghich is itself inadmissible hearsay; the
Government respectfully refers the Court to the declaration and the underlyiactipreg for a
true and complete statement of their conteifitsthe extent the cited declaration is expert
testimony, the Government further objects on the basis that the States have nigtcantipl
Federal Rule of CiviProcedure 26(a)(2).

F. Plaintiff States’ Responses to the 2017 Tax Act

67. Inthe months since the enactment of the 2017 Tax WetPtaintiff States have
taken, or are considering taking, legislative and other action to alleviate the bugde
2017 Tax Act faces on their taxpayer®laintiffs Exhibit 101 (N.J.S.A. 8 54:4-66.9
(entitling taxpayers to a property tax credit for certain qualifying localitzble
donations)) Exhibit 102 (N.Y. State Fin. Law 8§ 983 (same); Exhibit 103 (2018 Conn.
Legs. Serv. P.A. 18-49 (S.B. 16yat. 812-699(entitling pass through entities tax credits
to alleviatethe loss of the SALT deductionxhibit 104 (Laura Davison, Lynnley
Browning, and Ben Stevermadew York, Connecticut Taxpayers Have Plan B Options
to Beat SALTBloomberg, Aug. 27, 2018).

ResponseThe Government denies that the statement in paragragm@aterial to the
resolution ofthiscase The statemerpurports ttsummarize and charactegizertain state bills
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or statutegor unidentified possible bills or statuteg$, well asan articlefrom a news website
which isinadmissiblehearsaythe Government admits that the bills or statutes identified in the
statemenhave been introduced or enacted, and respectfully refers the Court tetisistive
documents and theews articl€for a true and complete statementhadir contents.
68. OnAugust 27, 2018, Defendants DepartmenhefTreasury and Internal
Revenue Servicissued proposed regulations providing that a taxpayer who makes
payments or transfers property to an entity listed in section 170(c) must teduice
charitable contribution deduction by the amount of any state or local tax teedit t
taxpayer receiv&or expects to receiveélaintiffs Exhibit 105 (Contributions in

Exchange for State or Local Tax Credits, &8 FReg.43563-01 (proposed August 27,
2018) (to be codified at 26 C.F.R. pt. 1)).

ResponseThe Government denies that #tatement iparagraph 6& material to the
resolution ofthiscase The Government admits that on August 27, 2018, the IRS ifiseied
cited notice of proposed rulemakiagd respectfully refers the Court thereto for a true and
complete statement of its contenf&he Government further observes that the proposed
regulations are not final, and remain subject to ongoing natideomment agency
decisionmaking.

69. Theproposed regulations state that they are intended to respostat® dnd

local tax credit progranighat“now give taxpayers a potential means to circumvent the”

SALT deduction capPlaintiffs Exhibit 105 (Contributions in Exchange for State or

Local Tax Credits, 83 Fed. Reg. 43563-01 (proposed August 27, 2018) ¢twlified at
26 C.F.R. pt. 1)).

ResponseThe Government denies that the statement in paragragh@@erial to the
resolution ofthis case The statement purports to summarize and quote proposed regulations
contained in the cited notice; the Government admits that the proposed regulatiomsthentai
guoted language, and respectfully refers the Couhteimfor a true and complete statement of
their contents. The Government further observes that the proposed regulations are not final, and

remain subject to ongoing notieexdcommentagency decision making.
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