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USDC SDNY
DOCUMENT
UNITED STATES DISTRICT COURT ELECTRONICALLY FILED
SOUTHERN DISTRICT OF NEW YORK DOC #:
------------------------------------------------------------ X DATE FILED:__11/26/201
S.N.C,,
Petitioner,
18 Civ. 768QLGS)
-against
: AMENDED
JEFFERSON B. SESSIONS et,al : OPINION AND ORDER
Respondents.

LORNA G. SCHOFIELD, District Judge:

For the reasons to follow, Respondents’ Motion tigmissfor Lack of Jurisdictions
denied and Retitionefs motion to convert the temporary restraining ofd€@RO”) into a
preliminary injunctions denied without prejudice to renewal. Petitioner’s applicatiarotopel
her release is granted.

L. BACKGROUND

PetitionerS.N.C.brings this clainfor a writ ofhabeas corpuslleging that executing her
removalorder before her-Visa andViolence Against Woman Act YAWA") applications are
adjudicated violatethe Administrative Procedure Act atite Due ProcessClause of the-ifth
Amendment.See28 U.S.C. § 2241(c) (precluding the writ of habeas corpus unless a prisoner “is
in custody in violation of the Constitution or laws of the United Statés Petitioner seeks a
stay of removal pending the adjudication of her applications. Respondents filed a motion t
dismiss, arguing tha U.S.C. § 1252(a)(5), (g) strip this Court of jurisdiction over Petitioner’s
habeas claims. Petitioner argti@she contrary, but in the alternativbat if § 1252 strips this
Court of jurisdiction over her claim, this statutory provision violates the Suspensiosegs

applied to her.SeeU.S. Const. art |, 8, cl. 2.
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A. Facts

S.N.C. is the mother @ightminor children- all United States citizens andshe has
lived in this country for approximately d@ars. After fleeing an abusive partner in Jamaita
2000, S.N.C. entered the United States on a B1/B2 Tourist or Business Visa. Upon arriving i
the United States, S.N.@as the victim ofwo separate incidents of human trafficking. In 2004,
following these incidentsS.N.C.married a United States citizen, whusthersubjected her to
domestic violence, sexual servitude and human traffickNeyv York Statés Division of
Criminal Justice ServicegsundthatS.N.C.is a uman tafficking survivorunder Social Services
Law 8483-cc(b) and N.Y. Penal Law §230.34.

In 2006, S.N.Cwas arrsted on state criminal chargeBEhe cltarges were dropped, but
S.N.C. was summoned to appear before an immigration law {tidle The 1J enteredraorder
of removal against her; the Board of Immigration Appeals (“BIA”) dehiedappealand
S.N.C.’s order of removdlecamdinal in May 2012. Fearful of her husband'’s threats, S.N.C.
did not mention her abusive relationship or violence tdxloe her attorney during her removal
proceedings. Her counsel also did not adkiesef her right to file a TVisa application, a type
of visa that Congress created for survivors of human traffickikdthough S.N.Cwas required
to leave the United Statdser husbanébrced her to remain ithe country to continue serving
him and to ensure she repdidh legal fees associated withetimmigration proceedings

On July 13, 2018, when S.N.@rrived atcourt to addressriminal charges falsely
instigated by her husband’s paramdaommigrationCustoms Bforcemen{(“ICE”) officers
arrested S.N.C. and transported her det@ntion facility in New JerseyOn July 31, 2018,

S.N.C. submitted an application forNenimmigrant Statuand shortly thereafter fileal VAWA



SeltPetitionbased orerexperiences with human trafficking and domestic abuse. Sa&&.
requested at8y of Removal via deferred action with ICE.

B. Temporary Restraining Order

On August 28, 2018, Judge Capramiting as the Part 1 judggantel a TRO as to the
stay of removal and denied without prejudice Petitioner’s request for réleasdetention.See
S.N.C. v. Session325 F. Supp. 3d 401, 411 (S.D.N.Y. 2018). Judge Caproni found that
Petitioner made a “strong showing” that she is likely to succeed on the meritsdoiehgrocess
claim because “Petitioner has a right to make[t&a] applicatons and have them fully
adjudicated without undue interferencdd. at 411-12. She also found that Petitioner showed
irreparable injury by demonstrating that her deportation would render herbreshgi the T-
Visa application she seekkl. at 412. Finally, Judge Caproni found that a stay would allow the
Court to adjudicate the imp@ant issues raised in this cdsg would cause “little harm to
Respondentby delayingPetitioner'sremovat for the duration of the TRA.1d. On November
8, 2018, the Court heard oral argumenPatitioner’'s motion to convert the TRO into a
preliminary injunction and Respondent’s motion to dismiss.

C. The Status of Petitioner’'s Immigration Applications

On November 7, 2018, the eve of the November 8, 2018, conference, Respondents filed a

letter informing the Court as to the status of Petitioner’s visa applicatiam&eftember 4,

! After Respondents submitted a motion to transfer this action to the United S&dtis Oourt

for the District of New Jersey, Judge Caproni held that this Court could eXergskction only
over Petitioner’s norore habeas claims (challenges to forms of custody other than physical
confinement) but not “core” habeas claims (challenges to immigratiead physical
detention).S.N.C, 325 F. Supp. 3d at 40607, 410. Accordingly, Judge Caproni granted leave
for Petitioner to amend her Petition and omit her “core” habeas cldiingt 412. On

September 4, 2018, Petitioner filed an amended petition, limiting her claims todlaied 6 a

stay of removal.



2018, United &tes Citizenship anlanmigrationServices (USCIS’) determned that
Petitioner’s application was not bona fide and issued two Requests for Evidence}'RFE
furtherance of its ultimate adjudication of Petitioner’s applicatidaspite determining that
Petitioner’s application for T Nonimmigrant Status was not bonaofid8eptember 4,
Petitione’s counsel did not receive RFEs until two months later, on November 5, 2018.
Petitoner has until January 31, 2019, to respond to the RFEs. On September 13, 2018, USCIS
issued a determination that Petitioner has made a prima facie case for classdEea@aigAWA
self-petitioner. Pursuant to 8 U.S.C. § 1229a(c)(7)(C)feXitioner can file a motion to reopen
on the basis of her VAWA petitionith the BIA, which would result in an automatic stay of
removal while the motion to reopen is being adjudicated. On October 15, 2018, ICE denied
Petitioner’s application for an administrative stay of removal pursuant to 8.G.RA..6.

D. ICE’s DecisionRegarding Petitioner's Removal

At the November 8, 2018pnference, the parties were directed to engage in settlement
discussions and report to the Court by November 20, 2bie partiesteport, Respondents
statecthat ICE“hasagreedo exercise itgliscretion to stayetitioner’s removathroughMarch
8, 2019,” and “would reconsider its custody determination if circumstances change.”
Respondents argue that this decision renders the action moot. The Court resenoesaecis
Petitioner’s habeas petition, including whether insot. It should be noted that Respondent has
not agreed to the furelief that Petitioner seeks a stay of removal proceedings until her

pending applications have been adjudicated.



IL. STANDARD

A. Federal Rule of Civil Procedure 12(b)(1)Motion to Dismiss

Rule 12(b)() of the Federal Rules of Civil Procedure allows a piarighallenge the
court’s subjecimatter jurisdiction by means afmotion to dismiss. In reviewingraotionto
dismissunder Rule 12(}§1), a court must “accept as true any facts plausibly alleged in a
complaint, and must draw all inferences in favor of the [non-moving paf§zM Resorts Int’
Glob. Gaming Dev., LLC v. Mallpg61 F.3d 40, 44 (2d Cir. 2017). In considering a motion to
dismiss, courts may look to documents referenced in the complaint, documents thantle pl
relied on in bringing suit and matters of which judicial notice may be taRea.Goel v. Bunge,
Ltd., 820 F.3d 554, 559 (2d Cir. 2016) (gug Concord Assocs., L.P. v. Entm’t Props., B17
F.3d 46, 51 n.2 (2d Cir. 2016); and then quo@igmbers v. Time Warner, In282 F.3d 147,
153 (2d Cir. 2002)). Where jurisdictional facts are in dispute, “the court has the power and
obligation to decide issues of fact by referencevidence outsidthe pleadings, such as
affidavits.” Tandon v. Captain’s Cove Marina of Bridgeport, In€52 F.3d 239, 243 (2d Cir.
2014).

B. Preliminary Injunction

“A party seeking a preliminary injunction must show (1) irreparable harm;t{@rei
likelihood of success on the merits or both serious questions on the merits and a balance of
hardships decidedly favoring the moving party; and (3) thaglangnary injunction is in the
public interest. N. Am. Soccer League, LLC v. U.S. Soccer Fed'n, 88 F.3d 32, 37 (2d Cir.
2018).

The standard for showing success on the merits is contingent on whether theomjisncti

mandatory or prohibitoryld. at 37. Mandatory injunctions disrupt the status quo, and a party



seeking one must show “a clearsubstantial likelihood on the meritslti. Conversely, party
seeking an injunctiothat maintais the status quaeed only raisserious questions dhe
meritsand show that the balance of hardships weighs in their f&a®.id.“Because the
proposed injunction’s effect on the status quo drives the standard, [coustishsertain the
status que- that is,the last actual, peaceable uncontestatlistwhich peceded the pending
controversy.”ld. (internal quotation marks omitted).
III. DISCUSSION

A. Subject Matter Jurisdiction

“Congress hagranted federal district courts, ‘within their respective jurisdictions,’ the
authority to hear applications for habeas corpus by any person who claims to be tiesthdy
in violation of the Constitution or laws or treaties of the United Staté&aSul v. Bushb42 U.S.
466, 473 (2004) (quoting 28 U.S.C. 82241(a), (c)@tord Calderon v. Sessigriso. 18 Civ.
5222, 2018 WL 3677891, at *2 (S.D.N.Y. Aug. 1, 201Respondents argue that 8 U.S.C. §
1252(a)(5)(g) strip this Court of jurisdiction over Petitioner’s claims. Petitioner argasf &
1252(a)b), (g) aresoconstruedthey would violate theSuspension Clause as applied to her,
because¢hey woulddeprive her of her habeas claim and leave her without a forum to challenge
the Executive’s legal authority to remove her befoeeadjudication olierapplicationdor a T-
Visa and a VAWA SelPetition, which were designedspectivelyto protect victims ohuman
trafficking and domestic abuse from deportation. The Suspension Clause provides, “The
Privilege of the Writ of HabeaSorpus shall not be suspended, unless whemse<of
Rebellion or Invasion the public Safety may require it.” U.S. Const. &9, I¢l. 2.

“[1]f an otherwise acceptable construction of a statute would raise seriougutamr sl

problems, and [ ] an alternative interpretation ef skatute isdirly possible, [courtshre



obligated to construe the statute to avoid such problefaslb v. Attorney Gen. of N,Y870
F.3d 89, 103 (2d Cir. 2017ert. deniedL38 S. Ct. 988 (2018&jirst alteration in original)
(quaing I.N.S. v. St. Cyr533 U.S. 289, 299-300 (2001)). “Indeed, smselementary rula
construing acts of Congress that every reasonable construction must bedrésart order to
save a statute from unconstitutionalityJhited States v. Barret903 F.3d 166, 178 (2d Cir.
2018)(internal quotation marks omitte¢uotingSkilling v. United State$61 U.S. 358, 406
(2010)).

Because construing 1252 to deprive this Counf jurisdiction over Petitioner’s claims
would raise serious Suspension Clause concerns for the reagaed by Btitioner,and an
alternative interpretation of the statue is fairly poss®I&252 must be construed to avoid such
constitutional concerns.

1. Section1252(a)(5)

Section1252(a)(5)states thata petition for review filed with an appropriate court of
appeals in accordance with this section shall be the sole and exclusive meadisitdrgview
of an order of removal.” 8 U.S.C. § 1252(a)(5). “[S]ection 1252(a)(5)’s jurisdictional bar
appliesequally to preclude . .an indirect challenge” to an order of removRlkelgado v.
Quarantillo, 643 F.3d 52, 55 (2d Cir. 203 BccordSingh v. USCINo. 15 Civ. 1411, 2016 WL
1267796, at *3 (S.D.N.Y. Mar. 30, 2016ff'd, 878 F.3d 441 (2d Cir. 2018). Howevea,suit
brought against immigration authorities is pet sea challenge to a removal order; whether the
district court has jurisdiction will turn on the substance of the ridafa plaintiff is seeking
Id.

In Delgadq while a reinsteed removal order was pending, the petitioner sought to force

USCISto adjudicate the merits of &IL.2 application, a form by which aliem$io have been



deported or removed seek consent to reapply for admission to the United 648t€s3d at 53—
54. An |-212waiver is a prerequisit® an adjustment of statud. at 55. If the waiverwere
granted andhe petitioner’s adjustment of staawereadjudicated favorably, the petitioner’s
removal order would be rendered invalid. As such, although the212 waiver, if granted,
would notitself preventthe petitioner's removalthe “Form 1212 waiver of inadmissibility and
the adjustment of status to that of a lawful permanent resident would rendentiogdt] order
invalid.” 1d. (alteration and internal quotation marks omitte@ihe Second Circuit concluded
that it lacked jurisdiction because the legal statuP#igadopetitioner sought was
“inextricably linked” to the validity of his removal ordegee idat 55-56.

Conversgy, this Court has jurisdiction over Petitiongclaimsbecausder T-Visa
application isnot inextricably linked to the validity of heemoval order.In Delgadq the
petitioner’s readjustment of statapplication, if successful, woultave nullifiedher removal
order. Id. at 55. In contrast, Petitioner’'s FVisa application prevails and she is grantaghl
status, it willnot nullify her removal order. As the Government admits in its surreply,
Petitioner’s removal order was issued by an IJ and affirmed by the BIA, akd argmoval
order issued by the Department of Homeland Sec(fiitfiS”), it is not subject to automatic
cancellaion after she is granted her Tisd. See8 C.F.R. § 214.11(d](i)—(ii)). To cancel the
removal orderPditioner mustfile a motion to reopen and terminate removal proceedings with
thelJ orBIA. Id. The determination of the motion to reopen and terminate is within the
discretion of the IJ or BIASee8 C.F.R. § 214.11(d)(@)). This is not a case whepermitting
adjudication of Petitioner’s T4ga application inevitablwould nullify her removal orderSee,
e.g, Singh 2016 WL 1267796, at *5 (holding that § 1252(a)(5) barred an action for judicial

review of the denial by USCIS of an application for adjustment of status filad biren who



had been ordered removed because the requested relief “necessarily impugndithefvidle
underlying order of remal”); Noor v. HomanNo. 17 Civ. 1558, 2018 WL 1313233, at *4
(E.D.N.Y. Feb. 27, 2018) The practical effect of changing Plaintiff's status to that of a legal
permanent resident would be to void the removal ordefherefore 8 1252(a)(5) does not
prevent the Court from exercising jurisdictionthis case

2. Section1252(g)

Section1252(g) states that “no court shall have jurisdiction to hear any cause or claim . . .
arising from the decision or action by the Attorney General texecute removarders,”
unless they are raised as part of “constitutional claims or questions ahlawdetition for
review in the apmpriate court of appeals. 8 U.S.C. § 1252(g)Reno v. AmArab Anti-

Discrimination Comm.the Supreme Couctarified that§ 1252(g) is not a “zipperclause” that
prevents judicial review of all actions reddtto deportation proceedings. 525 U.S. 471, 482
(1999). Instead]t] he provision applies only to three discrete actions that the Attorney General
may take: her ‘decisioor action’ to commenc@roceedingsadjudicatecases, oexecute
removal orders. There are of course many other decisions or actions that may be part of the
deportation process . . . Itl. at482 (quoting 8 U.S.C. 8 1252(g)J.he Court observethat
Congres®nacted 1252(g) to protect the executive’s discretionary actidthsat 483—85.

In light of this guidance,aurts in this district have held th&t1252(g) does not strip
courts of jurisdiction when the petitioner is seeking to challenge ICE’s latiadréy over a
removal order, rather thais discretiomry decisions regarding removal ordeFar examplein
Calderon v. Sessiondudge Crotty found that 8 1252(g) did not deprive the court of jurisdiction

over the petitioner’s habeas claim because the petitioner was not chall€Plgisgiosecutorial

discretion, but rather its “legal authority to exercise such discretion whenljext of the



removal order also has a right to seek relief made available by the RG83'WL 3677891, at
*5 (emphasis omitted)Similarly, in Youv. NielsenJudge Torres held that notwithstanding 8
1252(g), the court could (and did) retain jurisdiction to desidetherlCE’s decision taemove
a Chinese nation&lefore his motion to reopen was adjudicated would vidhegtemmigration
and Nationality Act 321 F. Supp. 3d 451, 455-58 (S.D.N.Y. 201B)dge Torreseasoned that
this type of claim does not aSkhy the Secretary chose to execute the removal order,” but
“whether the way Respondents acted accords with the Constitution and the lawsotihtry:
Id. at 457. While the first questiorthallenges ICE’sliscretion taexecute a removal order, the
second question asks whether the Constitution or other law del@2izes powerover the
removal order.Because the petitioner’s claim fell within the latter category, the coiidu
exercised jurisdiction over the claind.

Courts outside this distrieisohave distinguished between challenges to ICE’s discretion
and its legal authoritgver removal orderginding that district courts have jurisdiction when the
petitioner’s claim falls into the latter categorin Fatty v.Nielsen the districtcourt held that §
1252(g) did not deprive it of jurisdiction over a petitioner’s request for a stay drhisval
pending the adjudication of his petition for a 1s& No. 17 Civ. 1535, 2018 WL 3491278, at
*1-2 (W.D. Wash. July 20, 2018As in CalderonandYou the court irFatty distinguished
between a challenge to ICE’s “discretionary denidlisfrequest for a stay of removal,” which
“clearly would be precluded by B852(g),” and the petitioner’s “collateral legal and
constitutional challeng&so the removal procesdd. at 2. Becauseéhe petitiones claimwas
within the latter category, the court exercised jurisdiction.

Petitioner’s claimhereis a constitutional challenge to ICE’s legal authority and falls

beyond § 1252(¢p reach Like the petitioners ifCalderon, YouandFatty, Petitionerdoes not

10



challengehe wisdom ofCE’s decisionto remove her, but disputéSE’s legal authority,
despite the constraints imposed by the Due Process Clauvsmdee hewhile her visa
applications are being adjudicate8Blee You321 F. Supp. 2d at 45Her claim is a“collateral
legal and constitutional challenge[§6 ICE’s legal authorityand § 1252(g) does not deprive this
Court of jurisdiction over it.See Fatty2018 WL 349127&t *2.
3. The Government’s Arguments

Citing Vasquez v. United Statddo. 15 Civ. 3946, 2015 WL 4619805, at *4 (S.D.N.Y.
Aug. 3, 2015) as well aothersimilar cases,lie Governmerdrgueghat§ 1252 prevents district
courts from reviewing angpplications for a stay of removagcause “only a court with
jurisdiction to reviewaremoval order has jurisdiction to stay a removal order.” This argusent
at odds with the Second Circuisgatement ilDelgado,that “whether the district court has
jurisdiction will turn on the substance of thdigethat a plaintiff is seeking 643 F.3d at 55.
Here, theype of relief Petitioner is seekinthe right to have her Ti¥a application adjudicated
will not, even if granted, nullify her removal order. The Courtheseagurisdiction to
adjudicate Plaintiff gequest for a stay of removal.

B. Preliminary Injunction

Petitioner’'s motion to convert tARO into a preliminary injunction is denied without
prejudice to renewal because Petitionas not demastratedmminentirreparable injury.
Irreparable harnthe first element of the preliminary injunction inquiisy/;injury that is neither
remote nor speculative, but actual and imminent and that cannot be remedied by an award of
monetary damages.New York ex rel. Schneiderman v. Actavis RI/87 F.3d 638, 660 (2d Cir.
2015) accord Brennan Ctr. for Justice v. U.S. Dep'’t of Justide. 17 Civ. 6335, 2018 WL

637424, at *2 (S.D.N.Y. Jan 31, 2018 light of ICE’s provisional decision not to execute

11



Petitioner’s removal until March 8, 2019, Petitioner has not shown imminent injury.

C. Application for Release

Federal courts havenherent authority to admit to bail petitioners in immigration cases.”
Elkimya v. Degt of Homeland Sec484 F.3d 151, 153 (2d Cir. 2003@gcordLopez v. Sessions
No. 18 Civ. 4189, 2018 WL 2932726, at *15 (S.D.N.Y. June 12, 2018). Although § 1252
changed the immigration landscapédid not qualify [courts’] inherent authority to admit to
bail petitioners in immigration casesElkimya 484 F.3d at 153ccord Lopez2018 WL
2932726, at *15 In considering a petitioner’s fitness for bail, courts assesswigther the
petition raises substantial claims” and (2) “whether extraordinary circooesta@xist[] that make
the grant of baihecessary to make the .remedy effective.”Elkimya 484 F.3d at 154.

(internal quotation marks omitted).

Petitioner raises substantial claims as to whether her due process righfisrayed if
she is removebefore her visa applications are adjudicatétle Due Process Clause of the Fifth
Amendment requires that “[n]o person shall . . . be deprived of life, liberty, or propetgutvit
due process of law.” U.S. Const. amend. V. “It is wsthblished that the Fifth Amendment
entitles aliens to due process of law in deportation proceediRgEnbd v. Flores507 U.S. 292,
306 (1993)accord Calderon2018 WL 3677891, at *9.

Petitioner alleges that executing her removal order before-Wegaland VAWA
applications are adjudicated violates the Due Process Clause of the FiftldAerd. The T-
Nonimmigrant Status is a form of immigration relief for rotizen victims of human
trafficking. Congress passed the Trafficking Victims Protection Alichvcreated T
Nonimmigrant relief, inpart because “providing battered immigrant women . . . with protection

against deportation” allows them to seek help wittitearing that the abuser will retaliate by

12



withdrawing. . . access to an immigration benefit under the abuser’s contfiakiims of

Trafficking and Violence Protection Act of 2000, Pub L. No. 106-386, 114 Stat. 1464. One of
the requirements for Nonimmigrant Status is the applicant’s physical presence in the United
States. 8 C.F.R. § 214.11(b)(2). If an applicant fon&sE-is in danger of imminent

deportation as a result of her trafficking, she is entitled to use a proceaferpiard of

requesting a bona fide determination from USCIS, which USCIS must revee\at

§ 214.11(d)(7). Upon a finding that the application is bona fide, an automatic administestive st
of the final order of removal is granted and remains in effect until adews$ion on the Misa
application is madeld. at § 214.11(e)(3). If Petitioner is removed from the United States before
a finding on hebona fideapplication, she will no longer be eligible to pursue \4iga.

Petitioner has raised substantial claesgo whether she has a protectable interest in
having her application for T Nonimmigrant Status adjudicated. The Second Cicuaibtha
addressed this issue. The only case that the parties have cited and that the Coumtlithatf
directly addressese issue held that the petitioner had a liberty interest and “raised a procedural
due process claim based upon his interest [in] obtaining a meaningful determamahis T visa

application.” Fatty, 2018 WL 3491278, at *2.“It is well established that the Fifth Amendment

2 The court inFatty also determined that the petitioner did not have a protected property interest
in his T-Visa or its adjudication because

abenefit is not a protected entitlement if government officials may grant or deny
it in their discretion. Instead, a reasonable expectation of entitlement is
determined largely by the language of the statute and the extent to which the
entitlement is codwed in mandatory terms. Here, the applicable regulations make
clear that[t]he filing of an application for T nonimmigrant status has no effect on
DHS authority or discretion to execute a final order of removal’. . .

2018 WL 3491278, at *2a(teration, internal quotation marks and citations omitted) (citimgr
alia 8 C.F.R. § 214.11(d)(1)(ii)).

13



entitles aliens to due process of law in deportation proceedibgsiiore v. Kim538 U.S. 510,
523 (2003) see also Wong Wing v. United State®3 U.S. 228, 238 (1896). | find thatty
holding to be persuasive, and no party has cited a decision holding otherwise. As the
Government’s only argument at this juncture on Petitioner’s due process claahsbe “lacks
a liberty or property interest in adjudication of her T-Visa application priorrtoetr@val” the
remainder of the due process analysis is not addreB&titioner’s case also presents
extraordinary circumstances thiatjuire grantingdpail for anyremedy related to the adjudication
of her visa applications to be effectiviirst, Petitiorr is not pursuing a routine application to
adjust her status. Instead, she is applying for a specific form of feie€bngress made
available for victims of domestic violence and human traffickinguding thosevith final
orders of removal penadlg against themSee8 C.F.R. § 214.11(d)(1)(ii). Secorteketitioner’s
personal circumstances are not that of the usual Petiti@atitionets psychologistonfirms
thatthe difficulties she faced as a human trafficking and domestic abuse survivdefhires
with posttraumatic stress disorder, a condition thatdé&rion environmenaggravatesHer
caseworkerwho is also a counselalsoreports that Petitiones suffering depression and
physical pain as result of being separdteth her childrenthe youngest of which she is still
nursing. See Kiaddii v. Sessionk8 Civ. 1584, at *3 (S.D.N.War. 2 2018) (finding
extraordinary circumstances when the petitioner presented evidence that “tiehagal
deteriorated while in ICE custody”);D’Alessandro v. MukaseWo. 08 Civ. 914, 2009 WL
799957, at *3 (W.D.N.Y. Mar. 25, 2009), (finding extraordinary circumstances when petitioner
had “a number of serious, potentyadlebilitating health problems”see alsdJnited States v.
Mett, 41 F.3d 1281, 1282 n.4 (9th Cir. 199iXernal quotation marks omitte¢f)oting that

“[s]pecial circumstances” warrantirimil for habeas petitioneretlude a serious deterioratio

14



of health while incarcerated”Release would allow Petition&r access traffickingelated
counselling to manage her symptoms and to care for her eight chiltinese circumstances are
extraordinary and require that Petitioner be released before her health deaings point at
which she is unable to adjudicate her visa applications.

Respondents argue that granting detentedated relief here would vitiate the rule in
Rumsfeld v. Padillab42 U.S. 426, 443 (2004yhich requires that detentiarlated habeas
claimsunder § 2241“core” habeas claim)ge brought within the district in whidhe petitioner
is detained This argument is unavailing-he Padilla court interpreted the limits @af court’s
jurisdictionby analyzinghe types of habeas reli€bngress authorized pursuant to § 221l
But federal courtsinherentauthority to grant bail pending the adjudication of a habeas claim
does not require “an express statutory grant of authorilapp, 241 F.3d at 226. In this sense,
it is a form of ancillaryelief to Petitioner’'s noftore clam for a stay of removal pending the
adjudication of her v applications The Government argues that granting release would allow
“any petitioner” to do an end-run around thadilla rule. This argument is unconvincing.
ReliefunderMappis confined tdruly extraordinary circumstanceand as the Government
recognizesn its letteropposing Petitioner’'s motion to compel release, most petitioners would
not be able teatisfy this rigorous test

As the Amended Petition raises substantial clasnsl extraordinary circumstances exist
that make the grant of bail necessargltow Petitioner to adjudicate hersaiapplications

Petitioner’'s motiorio compel her release is granted

15



IV. CONCLUSION

For the foregoing reasons, the Government’s motion toigssisDENIED . Petitioner’s
motion to convert th& RO into a preliminary injunctioiis DENIED without prejudice to
renewal. Petitionermotion to compel her releaseGRANTED.

TheClerk of Court is respectfully directed vacate the Order at DIG3.

Dated: November 26, 2018
New York, New York

7//44%

Lom(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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