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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________ X
OLENA CHUMACHENKO, on behalf of
P.B. and D.B., minor children,
Petitioner,
-V- No. 18-CV-9728-LTS
VALENTYN BELAN,
Respondent.
_______________________________________________________ X

MEMORANDUM OPINION AND ORDER

Olena Chumachenko (“Chumachenko™Betitioner”), aUkrainian citizen,
petitions the Court, pursuanttitee Hague Convention on the Cidispects of Intenational Child
Abduction (the “Hague Convention” or “Conwen”), as implemente by the International
Child Abduction Remedies Act, 22 U.S.C. § 900%ex1. (“ICARA"), seeking the return of her
two minor sons to Ukraine. The Court hasgdiction of this matter pursuant to 22 U.S.C.

§ 9003. Petitioner alleges thaettwo boys, P.B., age four, andED.age three (collectively, the
“Children”),t who are citizens of the United Stategre wrongfully removed to the United
States by their father, Respont&alentyn Belan (“Belan” ofRespondent”), who is also a
Ukrainian citizen, without Petitionersonsent on or about July 22, 2018.

Petitioner filed this petition o®ctober 23, 2018, and, on October 31, 2018,
following an Order to Show Cause hearing, @wirt set a schedule for expedited discovery,

pre-trial submissions, and trial. (Docket Entry Nos. 1, 3, 4, and 6.) The parties offered direct

1 To protect the Children’s identity, pursuamt~ederal Rule ofivil Procedure 5.2, the
Court refers to them only by their initials.
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testimony in the form of written affidavits adéclarations; Petitioner feffed a total of seven
witnesses and Respondent offered sevent@@ocket Entry Nos. 20-26, 28-43, and 51.) The
parties also submitted proposed fimgs of fact and conclusions of law. (Docket Entry Nos. 19
and 27.) On November 27 and 29, 2018, the Gmntlucted a two-day bemdrial. During the
trial, Petitioner cross exaned four witnesses: Tae Sham immigration lawyer; Respondent;
Alla Belan, Respondent’s mother; and Nika Kdtgyeh, Respondent’s assistant, with whom
Respondent also has a sexuédtienship. Respondent cegxamined three witnesses:
Petitioner; Anna Rogachevskaya, P.Byt&simother and Petitioner’s friend; and Anna
Grushevaya, Petitioner’s fnd. Petitioner also testifileas a rebuttal witness.

The Court observed carefully the demeanor and testimony of the witnesses and
has considered carefully the pas’ submissions and arguments as well as the entire evidentiary
record. In accordance with ékeral Rule of Civil Procedure 52), this Order constitutes the
Court’s findings of fact and conclusions of lawo the extent any finding of fact includes
conclusions of law it is deemed a conclusiotef, and vice versa. For the following reasons,
the petition is granted.

FINDINGS OFFACT

The Court finds that the following fadtsve been proven by a preponderance of
the credible evidence. Petitioner and Respondenih of whom are Ukmian citizens, are the
parents of P.B. and D.B., who were both born in Orlando, Florida. P.B. is four years old and
D.B. is three. Petitioner and Respondent beair romantic relationship in 2009 and started
cohabitating in Kherson, Ukraine, in 2013,emhPetitioner became pregnant with P.B.

(Declaration of Olena Chumachenko (“Chumachenko Decl.”), Docket Entry No. 262 14.)
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In March 2014, Petitioner and Respondeavéted to Orlando, Florida to take up
temporary residence in anticipation®B.’s birth. (Chumachenko Decl. ¥9B.) The parties
had considered other places for P.B. tdbm, including Germany ar@anada, but ultimately
settled on the United States. (Chumachenko Ded&-@y The Court credits Petitioner’s
testimony that she and Respondent decided thavshlel give birth to P.B. in the United States
in order to take advantage okthountry’s medical facilities. (Trial Transcript (“Tr.”) at 25.)
When they arrived in Orlando, Petitioner delspondent purchased a car and rented an
apartment for an unknown duration. (Chumeadto Decl. § 8; Affidavit of Respondent
Valentyn Belan (“V. Belan Aff.”) Docket Entry No. 28, 1 5.)

P.B. was born in June 2014, and the family remained in Florida until July 2014.
(Chumachenko Decl. 11 9, 10.) After several wedlsternational travel, the parties returned

to Ukraine with P.B. in August. (ChumachenkedD § 10; see also V. Belan Aff. 1 5.) When

Petitioner and Respondent returned to Ukraititioner cared for P.B. full time and did not
otherwise work. (Chumachenko Decl. § 13.) The family reintegrated into their community, and
spent significant time with their frien@sd family. (Chumachenko Decl. 1 14.)

Around February 2015, Petitioner discovesbe was pregnant with the couple’s
second child, D.B. (Chumachenko Decl. {\t5Belan Aff. § 7.) Again, Petitioner and
Respondent decided to give hiih Orlando and, in late August 2015, traveled to Florida to
carry out their plan. (Trial Tr. at 32; Gmachenko Decl. 11 15, 17.) Between August 2014 and
August 2015, P.B. had not traveled to the UnitedeSt (See Trial Tr. 495.) As with P.B.’s
birth, Petitioner and Responderdsed an apartment (this time, for a seven-month term), bought

furniture, and purchased a car. (Trial Tr3af Chumachenko Decl. | 17; Petitioner’s Exhibit
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(“Pet. Ex.”) 2.) D.B. was born in December 2015 and, in January 2016, the family returned to
Ukraine. (Chumachenko Decl. 1 18-19.)

Aside from recreational and routine medhczlated travel abroad, P.B. and D.B.
remained in Ukraine until October 2017, whegtitioner and Respondent again traveled to
Orlando after learning that Petitioner was pregmatit the parties’ tlid child. (Chumachenko
Decl. § 28; Trial Tr. at 103.) The Court ciisdPetitioner’s testimonghat she and Respondent
discussed a permanent move to the United Steitesd this time, but that the parties had not
made a final joint decision to relocate permanetipre they returned to Florida in anticipation
of the birth of the third chd. (Chumachenko Decl. {1 30-3Respondent was consistently
interested in relocating to amer country and preffieed the United States. (See Trial Tr. at 203,
210.) The parties purchased round-trip tickets for joerney to and from Florida. (Trial Tr. at
220.) The parties removed P.B. from his preschool in the Ukraine (V. Belan Aff. § 16; Affidavit
of First Children Academy, Docket Entry No. 2Byt in no other way cut ties with Ukraine.

The parties did not sell any property in Ukegim particular, Peibner did not sell her
apartment. (See Trial Tr. at 115-16; Pet. Ex.Regspondent did not relaeahis business and, at
the time they left for Florida, had not startedd¢organize the businessarway that would allow
him to run it remotely. (See Trial Tr. at 75; 205-06.) The parties left most of their
possessions behind in Ukraine. (Trial Tr. at-297) The parties also did not terminate the
employment of their “family cook” in Ukragnand, indeed, continuéd pay her salary.
(Declaration of Galyna Vlawa, Docket Entry No. 23.)

When they arrived in Florida in Octab2017, the parties entered into a seven-
month residential lease and purada car and furniture, just teey had done with Petitioner’s

prior pregnancies, although their furniture purchasee somewhat more extensive than before.
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(Chumachenko Decl. § 29; Pet. Ex. 4; V. BeMdh 11 20-21; Trial Tr. at 55-56.) The parties
enrolled P.B. in a pre-K program in Flori{ferial Tr. at 48), buheither Petitioner nor
Respondent had obtained a visa thatld allow them to remain ithe United States legally for
more than a few months (see Trial Tr53f 117-18, 221). Respondent had investigated the
process by which he could obtainiamestor visa, but, as of the datkthe trial in this matter,
had never actually applied. (Triét. at 207-09, 344-45.) Petitianalso had not applied for any
visa, nor did the parties have any plan to maugh that Petitioner could have benefited from
any investor visa that Respondemght have been able to obtain. (Trial Tr. at 53, 117-18.) The
evidence also shows that neither PetitionerRespondent took steps to obtain work or
permission to work in the United States during thme. While Petibner and Respondent had
toured homes for sale during an earlier trir@rida (in January 2017), the parties did not tour
any homes for sale after thayrived in October 2017._(Sedfilavit of Lou Supowitz, Docket
Entry No. 35; Trial Tr. at 215.) The parties negarchased or placed an offer on a home in
Florida. (See Trial Tr. at 116, 215-16.)

Unfortunately, Petitioner miscarriedound December 2017, and the parties
returned to Ukraine in latéganuary 2018. (Chumachenko Decl. {Bet. Ex. 5.) They put the
furniture that they had purchasedstorage and left their car the care of Belan’s brother, who
resides in Florida. (Trial Tr. at 60-61.)pbh their return, the Childnewere again enrolled in
daycare and resumed activities with their faraityg friends. (Chumachenko Decl. 1 34; Pet. Ex.
6.) The parties sold their two cars, but uBegpondent’s company car and his mother’s car
instead. (Trial Tr. at 125-26 Retitioner rented out her apagnt, but moved with Respondent
and the Children to another home—an apartrtteyt purchased in Kherson. (Trial Tr. at 62,

75.) Around mid-February 2018, Respondent hadtémdtto proceedings in two lawsuits that
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were pending in Ukraine. (Trial Tr. at 56-57;Belan Aff. { 25; Respondent’s Exhibit (“Resp.
Ex.”) L.) In March 2018, Peitiner started an interiatesign business in Kherson.

(Chumachenko Decl. 1 36; see also Trial T6364.) At all relevat times, Respondent’s

business remained in Ukraine. Respondeserds that, during the spring of 2018, he was
reorganizing his business so that he could rerctmpany remotely._(See Trial Tr. at 297-98.)
However, Respondent testified thne had not started this pess until the end of 2017. (Trial
Tr. at 205-06.) The parties didtrfurchase real estate in theitdd States after their return, but
Respondent purchased a homélong Kong in March or April of 2018. (Trial Tr. at 108.)
Respondent also purchased foufiee apartments in Kiev, Ukra@ in June 2018. (Trial Tr. at
228.) At all relevant times, almost all of tharties’ family members lived in Ukraine. (See
Trial Tr. at 220.)

Respondent offered several third party wgses who testified that they had heard
the parties talk prospectively about plans to movine United States. However, none of these
witnesses testified that, indfspring of 2018, Petitioner and Respaonideld them that they had
already moved to the United Statand were merely tying updse ends. To the contrary,
several of Respondent’s witnesdestified about thparties’ ongoing effortduring the spring of
2018 to prepare for permanent relocation, inthgethat the relocadn had not yet been
undertaken.

For example, Irina Bilenko, a real estatgent, testified @it she rented out
Petitioner’s apartment in Man2018. (Docket Entry No. 33.Jhe parties met with an
immigration attorney, Tae Shim January 2018, after they had already arrived in Florida.
(Docket Entry No. 41.) According to Olga Gtka's testimony, Petitioner and Respondent were

still in “planning” stages iMMarch 2018. (Affidavit of Olga Clyka (“Chayka Aff.”), Docket
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Entry No. 38.) Tatiyana Nikolaevastified that, at the end @017, Respondent told her that he
and Petitioner “would be residing” the United States, not that they were already residing there.
(Docket Entry No. 40.) According to Anzhelikdnomina, the parties did not ask her to “join
them as an assistant [in the United Statas}il June 2018. (Docket Entry No. 31.) Nika
Khrystych testified that, in April and May @018, she helped Respondent try to secure an
investor visa that would alloWwim to immigrate to the Unitefitates. (Affidavit of Nika
Khrystych (“Khrystych Aff.”), Daket Entry No. 37, 11 10, 22-23.) Ms. Khrystych also testified
that the parties told her on June 23, 2018, thay“tnere about to move to the United States.”
(Id. 1 26.) Petitioner and Respondent did notkasdtina Frolova to join them in the United
States as their nanny until Febry 2018. (Docket Entry No. 34 1 3.) This testimony makes it
evident that, as of the spring and early sumofi€018, the parties had not relocated to the
United States.

The parties’ return to Ukraine follomg Petitioner’s miscarriage marked the
beginning of a particularly tumultuous periofitheir relationship, during which Petitioner
vacillated as to whether she wanted to rel®ta the United Statesith Respondent and the
Children. Petitioner had learned of Respondeetationships with other women in the winter
of 2017. (Chumachenko Decl. { 35.) In Mar€@i2, Petitioner “had reached [her] limit” with
Respondent’s affairs and placed an advertes#ron a dating website. (Chumachenko Decl.

1 37.) Months later, Respondent discoveredPeditioner herself had stad a relationship with
“a man who lived abroad” and, response, Respondent moved out of their shared apartment.
(Chumachenko Decl. § 44; Trial |at 77-78.) In late June, therpas apparently reconciled and
Respondent told Khrystych, who Petitioner untteyd to be Respondentgrifriend, that he

“intended to stop all communitan with [her] and that hevas no longer interested in
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[Khrystych] working for him.” (Khrystych Affy 26.) Also in late June, Petitioner discovered
that Respondent was “continuing to commureaaith his girlfriend.” (Chumachenko Decl.

1 46.) Nonetheless, around this time, Responetatned to the apanent he shared with
Petitioner and the parties madearms to travel together todfida. (Chumachenko Decl. 1 49-
50.) There is no credible ewdce that the trip v&gjointly planned to implement permanent
relocation to the United State$he night before they were scheed to leave for Florida, the
parties “got into an argumérdand Petitioner refused to go on the trip. (Chumachenko Decl.
1 50.) Respondent took the Children to ilamwithout Petitioneand, on July 13, 2018,
returned with them to Kiev rather th&Mmerson. (Chumachenko Decl. 1 50, 52.)

On July 20, 2018, Petitioner agreedéconcile with Respondent and cease
communication with the “man wHived abroad,” in order to reunite as a family. (Chumachenko
Decl.  55.) However, their reconciliation wasort-lived. On July 22, 2018, following a heated
argument, Respondent told Petitioner he veking the Children to a swimming pool in
Kherson, but could not be found at the pool. (@hohenko Decl.  58.) ktelephone call and
text messages as he prepared to take the Childltee airport, Respondent told Petitioner that
he was taking the Children to the United Statad,then he took them to Los Angeles via Kiev.
(Trial Tr. at 83, 93-94, 135-36, 332-Fet. Ex. 13; Chumachenko Decl. 1 59; V. Belan Aff.
41; Stipulation of Undisputed Facts (“Stipudat’), Docket Entry No. 47,  6.) The Court
credits Petitioner’s testimony thsihe never consented to Respandaking the Children to the
United States. (Chumachenko Decl. {{ 61-@h¢ Court does not credit Respondent’s
testimony that Petitioner said goodbye to the Childkeowing . . . that [their] trip to the United
States was permanent.” (See V. Belan Aff. 1 40.) Respondent himself testified that he and

Petitioner “never discussed” living in the United States “notfasndy.” (Trial Tr. at 212.)
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Petitioner’s lack of consent is further evidenaetier text messages Respondent following his

departure with the Children. (See Pet. Exs. 13-15; see also Resp. Ex. R.) For example, on July

23, 2018, Petitioner stated, “Why aren’t the childstaying with me? | ab want them to live

with me.” (Pet. Ex. 13.) And, on July 30, 2018, Petitioner wrote, “Why do you decide

everything all the time — where to go, how longtay,” to which Respondéereplied, “I have to

do something, otherwise the kids will sit infldine while their father and mother decide

something.” (Pet. Ex. 14.) On August 10, 2(R8titioner stated thdtve did not have any

agreement with you originally that they wouldibehe states without me.” (Pet. Ex. 15.)
Petitioner also testifiedredibly that, four dayafter Respondent took the

Children to the United States, she contactedtainey. (Chumachenko Decl. § 64.) On August

17, 2018, Petitioner filed a “Request for ReturiCaildren” with the United States Department

of State (Chumachenko Decl. § 67; see Bisb Ex. 16) and, on August 21, 2018, Petitioner

“filed a Hague case in the Stawf California” (Chumachenko Decl.  68). From August 23,
2018, to September 8, 2018, Respondent stoppadoaication with Petitioner, and did not
inform Petitioner of the Children’s whereabou(€humachenko Decl. § 70; Trial Tr. at 249-51.)
On September 24, 2018, Respondent file@easer to Show Cause in New York
State Court seeking temporarystady of the Children. (PetxE17.) Respondent’s state court
petition included a falseepresentation that Petitioner haiothndoned the family in January 2018,
and also asserted that the fantigd planned to relocate taethinited States in the summer of
2018 (rather than in October 2017, as Respondenhhasained in these proceedings). (Trial
Tr. at 257-60.) On October 23, 2018, Ms. Chunea&l filed a petition withhis Court seeking

the return of the Children to Wkine. (Docket Entry No. 1.)
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CONCLUSIONS OHLAW

The Hague Convention, to which the Uditgtates and Ukraine are both parties,
is designed to “to secure the prompt returgtofdren wrongfully removed to or retained in any
Contracting State,” and “to enguthat rights of custody arad access under the law of one
Contracting State are effectivalgspected in the other Conttiag States.” Hague Convention,
Art. 1. A person may exerciseshor her rights under the Conviem “by filing a petition for the
relief sought in any court which has jurisdactiof such action and which is authorized to
exercise its jurisdiction in the place where the ctslbcated at the time the petition is filed.”
22 U.S.C.S. § 9003(b) (LexisNexis 2018).

To prevall, the petitioner must estahlisy a preponderance of the evidence that
“the child has been wrongfully moved or retained with the meaning of the Convention . . . .”
22 U.S.C.S. § 9003(e) (LexisNexis 2018).e8pcally, “a petitioner under the Hague
Convention must demonstrate by a preponderanthe evidence that (1) the child was
habitually resident in one Staded has been removed to or re¢ainn a different State; (2) the
removal or retention was in breach of the patiéir's custody rights undére law of the State of
habitual residence; and (3) thetitioner was exercisirntpose rights at the time of the removal or

retention.” _Hofmann v. Sender, 716 F.3d 282, @LCir. 2013) (internal quotation marks

omitted). Here, the parties agree that Retdr had custody rights under Ukrainian law,
recognized by the Convention, which she wasr@sging at the time Respondent removed the
Children to the United States. (Stipulation 11 )8-Bherefore, the second and third elements of

the above test are satisfied, and @ourt is left to determine tl@hildren’s habituatesidence.
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Habitual Residence

To determine a child’s habitual residenttes Court (i) inquires into the shared
intent of those entitled to fix the child’s residerat the latest time th#teir intent was shared,
and (ii) considers whether the evidence unequivocally points to the conclusion that the child has
acclimatized to the new location and thus hasimed a new habitual residence, notwithstanding
any conflict with the parents’ latest sharetbnt. Gitter v. Gitter, 396 F.3d 124, 134 (2d Cir.
2005). Respondent has not argued that the @nildave become acclimatized to the United
States. (See Trial Tr. at 19-205)ince, “[n]Jormally the sharadtent of the parents should
control the habitual residence of the chil@jtter at 134, and “a change in geography is a
necessary condition to a childgagring a new habitual resident&itter at 133, the Court will
focus its habitual residence inquiry on whetRetitioner has proven her contention that the
parties never had a shared intent to chang€liildren’s habitual residence from Ukraine to the
United States notwithstanding the family’s mawd-lorida in October 2017 or whether, as
Respondent contends, the pardatsmed such a shared intem prior to October 2017 and
cemented it by moving to Orlando @ctober of that year.

To determine whether the parents sharesh&mt to fix the child’s residence,

“the court should look . . . at actions as welbtlaslarations.”_Id. at 134. “Shared intent”
conditioned on certain prerequisiteill not fix the child’s residece if those conditions do not

materialize._See Mota v. €lo, 692 F.3d 108, 115 (2d Cir. 201@)olding that “if the parents

did not agree that [the child]auld live indefinitely in Amerta regardless of her mother’s
presence, it cannot be said the parents ‘sharedent’ . . . that America would be [the child’s]

state of habitual residence”gesalso Hofmann, 716 F.3d at 28®Iding that habitual residence

remained Canada despite children’s year-longist®&ew York, where father had “intended for
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the children to relocate to New York on the cdiod that he would join the household” and the
mother had filed for divorce).

Petitioner asserts that Ukraine has, at all relevant times, been the Children’s
habitual residence. According to Petitioner, RaiBd D.B. have “lived in Ukraine all their lives,
with the exception of trips and vacations elsereh went to school in Ukraine; and had their
home in Ukraine.” (PetitionerBroposed Findings of Fact and Conclusions of Law (“Pet. FF &
CL"), Docket Entry No. 19, at 8-9.Respondent asserts that aited States, not Ukraine, is
the Children’s habitual residencé@ccording to Respondent, “[t]h@arties’ last shared intention
as to what the childres’country of habitual residence wolle was the United States,” and that
“the parties had this last shanetiention prior to their traveb the United States with the
children in October 2017.” (Rpsndent’s Proposed Findingsfedict and Conclusions of Law
(“Resp. FF &CL"), Docket Entry No. 27, 1 3, 45.)

Having considered thoroughthe entire record, includg the written and oral
testimony and all exhibits, and observed carefiniéydemeanor of the witnesses, the Court
concludes that Petitioner has demonstratedfmgponderance of the credible evidence that
Ukraine was, and remains, the Children’s haitesidence. The Children have spent the
overwhelming majority of their lives in Ukraind hey have attended school in Ukraine. Their
friends and extended family are almost entirelykraine. Their pareatare Ukrainian citizens
who own property and work in Ukraine. Trezord includes no objective evidence that the
parents jointly decided to abandon Ukraine ag th@mne or to relocate the Children to another
country regardless of the domicile of one orhbpérents. The credibtestimonial evidence

regarding the parents’ subjeaiintentions persuades theuCothat, while Respondent was
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determined to relocate the Children, with othout Petitioner, permanently to another country,
Petitioner never shared thatnfi, unconditional intention.

Respondent argues that the parties intdrideir trip to the United States in
October 2017 to be a permanent relocation. Beét, on the other handstdied credibly that
they had only considered, and had not yeidixl on, permanent relation by that time.
Petitioner had also explicitly placed certain pretibons on any potential relocation: she “told
[Respondent] that if [they] were going to moveadamily and secure immigration visas to allow
[them] to move, [they] would have to get marrfedt. It was also understood that [Petitioner]
would have to stop having relationships outside of [their] relationsl{ptiumachenko Decl.

1 25.) Evidence proffered by both Petitioaad Respondent supports this testimony. For
example, one of Respondent’s withesses—NMikeystych, who wador years, intimately
involved with Respondent (see Trial Tr. at 21K6-230-31)—testified that “Ms. Chumachenko
personally told [her] several times [that] s, Belan and the children would be moving as a
family unit to the United States.” (KhrystycHfAf 19.) Respondent hiral also testified that
he and Petitioner “never discussdding in the United States “naits a family.” (Trial Tr. at
212.) Nothing in the record indicates thaty of Petitioner's contlons were met.

Respondent has failed to rebut Petitioneredible testimony that the parties
intended the October 2017 triplte a temporary stay for the lited purpose of giving birth, just
as they had done on two prior occasions. Fampte, in November 2017, the parties signed a
seven-month lease, which theydhalso done in connection withB!s birth. (Pet. Ex. 4; Resp.
Ex. F.) This relatively short lease term, combimegth the fact that the parties did nothing to
secure any permanent residence, belies Respomtksttmony that they intended to settle in

Orlando permanently. The parties did nothinghtain long-term visas or employment in the
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United States before departing for Orlando, nor weeg apparently authorized to work here.
Respondent testified that he rganized his business so he could run it remotely, but he also
testified that he had not sted this process until the end2017—after they had supposedly
already relocated. (Tridlr. at 205-06, 297-98.)

When they arrived in Orlando in the fall 2017, the parties lacked any visa or
immigration status that would allothem to remain in the United States permanently. (Trial Tr.
at 117, 221.) Respondent testifiedithe had explored obtaining an investor visa before October
2017, but he never actually applied for one. (Trralat 207-09, 344-45.) Even as of the date of
the trial in this matter, Responddrdd still not applied for the ingtor visa. (Tral Tr. at 345.)
Petitioner has not applied for an immigrant yiser did she apply tadjust her immigration
status while she was in the United States. InrdatePetitioner to gaithe advantages attendant
to any investor visa issued to RespondenifiBeer and Respondent would need to be married.
(Trial Tr. at 53, 117-18.) Therem® evidence that the parties had any plans to marry at any time
relevant to this proceeding. The ineligibilaythe parents to remain in the United States
permanently as of October 2017 pugs the conclusion that therpats did not, in fact, share a
joint intention to relocate at that time.

Respondent offered several third-party wgses to support his claim that he and
Petitioner intended to move permanently t® thhited States in October 2017. However, the
Court finds that this testimony does not provededible support for Respondent’s contention.
For example, Aleksandr Krutienko’s written testiny is almost word-for-word identical to that
of Yuriy Golovchenko. (See Docket Entry §l@l3 and 51.) Tatiyana Nikolaeva’s testimony
attributes to Respondefriot Petitioner) a statement thatdoed Petitioner would be residing in

the United States._(See Docket Entry No. 4Dther witness statements either fail to
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demonstrate personal knowledge of the factghizh they testify, or they lack specificity
regarding statements and conducPefitioner, whose intentionseaat issue here. For example,
Maksym Yudin, who is Respondentsother, testified that “[tjey spoke about their plans to
reside [in Orlando]” (Docket Entry No. 36), bufters no detail about what, specifically, “they”
said, when “they” said it, or vdther Petitioner herself actually made any such statements. The
same is true regarding thetiesony of Tae Shin (Docket Entifyo. 41) (testifying that “[t]hey
explained that they had come to live in thateleh States with their children”), and Tatiyana
Nikolaeva (Docket Entry No. 40) (t#fying that the parties declingd open an account at her
new bank because “they would soon be returnirntgedJnited States with their childen”).
Ekaterina Kozlova testified that she “knew that Mr. Belan and Ms. Chumachenko had moved to
the USA at or around October 2017” (Docket EMNry. 32), but failed to offer any basis for her
knowledge. Similarly, Olga Chayka testifidtht she “recognized &t Ms. Chumachenko and
her family have plans to move to USA for pament life” (Chayka Aff. § 3), without specifying
how she came to “recognize” those plans or vghatunderstood about the nature of those
plans?

When Petitioner unfortunately miscarriatthe end of 2017, the family returned
to Ukraine, just as they had done aftertiater’'s prior pregnancies. (Chumachenko Decl.
1 32.) The credible evidence shows that thitgsmwere returning home: the Children were
reenrolled in a childcare program, Petitionertstha Ukraine-based design business, and the

Children resumed activities with their frienaisd family. (Chumachenko Decl. 11 34, 36.)

2 It is also notable th&hayka represents that henoection with the Respondent’s
company did not commence until March 2018ll\ater the dateon which Respondent
contends that the family had already acte@d @ermanent relocation to the United States.
(Chayka Aff. § 3.)
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Respondent’s business remained in Ukraine atlgerghan purchasing @perty or establishing
any business ties in the United States, he purchasedpartments in Kiev(Trial Tr. at 228.)

Moreover, the parties’ continued workftather their plansluring the spring of
2018 demonstrates that their permanent rélmecdad not been accomplished in October 2017.
The parties were still invesaging viable immigration mabds, Respondent was reorganizing
his business, and the parties were scouting pategsistants to accompany them to the United
States. Indeed, Respondent hasitted before another tribuntidat there was no relocation as
of October 2017, and admitted at the trial of #eon that he had lied to the New York State
Court in which he commenced his ex partstody proceeding. By Respondent’s own sworn
account as filed in the New York State Courstodly action, he and Petitioner had not relocated
as of October 2017; instead, they “fully intendedaiocate with the chdlren together during the
summer of 2018.” (Pet. Ex. 17 at 5.) Accoglio Respondent’s testimony in New York State
Court—testimony that was admittedly only “50rgent” true (Trial Tr. at 263)—he and the
Children relocated to the United StatesJuly 2, 2018. (Pet. Ex. 17 at 6.)

Respondent’s contentions that Petitionet hgreed that the Children should be
relocated to the United States regardless oftéeis of their parentsélationship, and that
Petitioner consented to his unilateral relocatbthe Children are fatally undermined by the
implausibility of the proposition that Petitioneould have intended the Children to move to the
United States without her, given her roldlas Children’s primary caregiver and Respondent’s
acknowledgment that Petitioner “always want[ed$é¢e the children.” (Trial Tr. at 246.) And
Petitioner’s actions show that her intent wasegthe opposite: Petitionengaged an attorney

just four days after Respondent removed thedtédl to the United States, filed a “Request for
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Return of Children” with the United States Depaminef State, filed a ksuit in California, and
sought relief from this Court soon thereaft¢See Chumachenko Decl. 1 64, 67-68.)

The credible evidence demonstrates thatprties did not jotity decide to move
permanently to the United States in October 2017ewet prepared or abte stay in the United
States permanently when they arrived in Oat@®4.7 and that, at best, they were considering
whether to move to the United States as a faatigome time in the future. The evidence also
shows that Petitioner and Respondent never shared an intent to permanently move the Children
to the United States outside the confines ohgarct family unit. Regsondent, alone, moved the
Children. Therefore, the Court concludes that Petitioner has met her burden of proving that

Ukraine remains the Children’s habitwasidence. See Hofmann, 716 F.3d at 292.

Affirmative Defense of Consent

Article 13 of the Conventin identifies affirmative defenses to a claim of
wrongful removal of a child from the habituakigence. Article 13 provides that the Court is
not bound to order the return diildren if the respona establishes by @reponderance of the
evidence that the petitioner “consented tsulssequently acquiesced in the removal or
retention.” Hague Convention, Art. 13. Thidimhative defense should be narrowly applied:
“even where the grounds for one of these ‘narrexceptions have been established, the district
court is not necessarily bound to allow the ciddemain with the abducting parent.”

Sanguineti v. Boqvist, 2015 WA560787, at *17 (S.D.N.Y. JuB4, 2015) (quoting Blondin v.

Dubois, 189 F.3d 240, 246 n.4 (2d Cir. 1999)). Respurakserts that Petitioner consented to
his taking the Children to the United States to establish permanent residence here.
When considering whether the petitiomensented to the removal, “it is

important to consider what the petitioner adjuabntemplated and agreed to in allowing the
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child to travel outside its honmuntry,” taking into account “[tlhe nature and scope of the

petitioner’s consent, and any conditions oritations.” Baxter v. Baxter, 423 F.3d 363, 371 (3d

Cir. 2005) (citation omitted). “The fact that atigener initially allows children to travel, and
knows their location and how to cawct them, does not necessadbnstitute consent to removal
or retention under the Convention.” Id.

Respondent has failed togwe by a preponderance ogthredible evidence that
Petitioner consented to hismeving the Children from Ukraine for the purpose of permanent
relocation. In support of his consent defei&espondent relies primarily on his own self-
serving testimony and the testimony of Respondentither, Alla Belan. (See V. Belan Aff,;
Affidavit of Alla Belan (“A. Belan Aff.”), Doclet Entry No. 30.) In addition to being self-
serving, Respondent’s testimony is inconsistén. one hand, he says that Petitioner consented
to his relocating the Children to the United 8satvithout her_(see V. Belan Aff. {1 39-40), but
on the other, he says it tooketgeral weeks” before “it wadear that Ms. Chumachenko would
not join [Respondent and Children]” in New YorK.(fl 41). Further, Ms. Belan did not testify
that she heard Petitioner affiatively consent to Respondent’s taking the Children to the United
States, rather she tegt that Petitioner “dichot tell [Respondent] not o or act in any way
surprised that [Respondent and Childrer}fe going.” (A. Belan Aff. § 11.).

Respondent’s departure to the Uditgtates was immedately followed by
contemporaneous text messages from Petitipratesting Respondent’s actions, lamenting his
unilateral decision to take the Children away frioen, and refusing to wata letter allowing the
Children to live with Respondent. (See Pet. B8s15.) Petitioner did not just verbally protest
Respondent’s actions, she also took swift legabaagainst him, filing petitions for the return

of the Children with the State Department, in Cafifar and with this CourtPetitioner’s actions
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immediately following Respondentteparture corroborate her darthat she consented to
permanent removal to a country in which shé ha right to reside,ral there is10 objective
evidence of any express consemRespondent’s actions.

The Court concludes that Respondentfaded to prove by a preponderance of
the credible evidence that Rether consented to Respondemésnoval of the Children to the
United States for permanent residence.

CONCLUSION

For the foregoing reasons, the Court concludes that Petitioner has proven by a
preponderance of the evidence that (i) the Childrere at all relevantres habitual residents
of Ukraine; (ii) the removal of the Childrerofn Ukraine violated Petitioner’s custody rights
under the law of Ukraine; and (iii) that Petitioner was exercising these rights at the time of the
Children’s removal. The Court further cduntes that Respondent has not proven by a
preponderance of the evidence his defense uhdiete 13(a) of the Convention, i.e., that
Petitioner consented to the Children’s removEherefore, Petitioner has proven that the
Children were wrongfully removed to and retaimedhe United States by Respondent, and her
Petition for Return of the Chitdn to Ukraine is granted.

This case, which concerns the remasathe young Children from the country
that was their home, is almost concludéds, however, only a building block in the
construction of a proper foundation for the Childreémtsire lives. They are loved and wanted
by both parents. The Court urges the parenteasprepare arrangements for the return and
care of the children, to make working togetheensure that these young boys can live in an
atmosphere of love and emotional security, wheth@ot the family is ultimately reunited, their

highest priority.
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The parties are directed to apptara conference with the Court @ecember
11, 2018, at 2:00 p.m. in Courtroom 17C to ésblish the timing and circumstances for the return
of the Children to Ukraine.

Petitioner is directed to make any oo for attorneys’ fees and expenses
pursuant to Article 26 of th€onvention and 22 U.S.C. § 900Y(3) by way of motion practice
pursuant to Federal Rule of Civil Proceduréddwhich must be commenced no later than 14
days following the entry of judgment. Respondent is directed to file his opposition papers, if
any, within 14 days thereafter. Costs shall be taxed in accordance with Federal Rule of Civil

Procedure 54(d).

SOORDERED.

Dated: New York, New York
Decembei7, 2018

/s/ Laura Taylor Swain
LAURA TAYLOR SWAIN
Lhited States District Judge

CHUMACHENKO ORD.DOCX VERSIONDECEMBER7,2018 20



