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UNITED STATES DISTRCT COURT
SOUTHERN DISTRICT OINEW YORK

JASON CAMACHOand on behalf of all other
persons similarly situated

Plaintiff,
OPINION AND ORDER
—against- 18 Civ. 10600ER)
EMERSON COLLEGE
Defendant

Ramos, D.J.:

Emerson College, with its main campus in Boston, Massachysattisjpated ira
college fair in Manhattan. Later that same month, it was served with a coinafileging that a
blind New Yorker, Jason Camacho, had attended that fair, gone to Ersessbsite, and run
into several weldlesignbased barriers that prevented him from accessing information through
his screerreader software. Emerson now moves this Court to dismiss Camachehded
complaint because the Court does not have personal jurisdiction over it and becauseCamac
has failed to allege injury sufficient to convey standing. The Court finds that it does not have
personal jurisdiction and, on that ba§&ANTS Emersors motion?
l. BACKGROUND

Emerson College ispost-secondary schoohatered under the laws of the
Commonwealth of Massachusetts and with a main campus in Bd3toh.of Sofiya

Cabalquintq* Cabalquinto Decl’) 113, 4, Doc. 26.It has no campuses, offices, bank accounts,

LIn light of Camachts submission of a declaration providing factual support for this Ggurisdiction, Doc. 31, it
is likely that he has Article 11l standing to bring this lawsuit. But, giveourt s finding that it does not have
personal jurisdictiomver Emerson, the Court does not de¢fdeissuef subjectmatter jurisdiction in this opinion.
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or other physical presence in New Yollkl.  4-10. As part of its recruiting efforts, its

admissions team travels the country to visit prospective studeri2§18,the team collectively
attended nearl900 admission events, including 175 college fairs, one of which took place at the
Javits Center itNew York City in November 2018d. 1 11; Decl. of Camille Bouknight

(“Bouknight Decf) § 3, Doc. 27.

Jason Camacho attended that fair, as weahst Amended Comp(*Compl”) T 33,

Doc. 18. Camacho i blind resident of Brooklyn, New YorKd. § 20. He currently attends the
Catholic Guild for the Blind and avers that he intendsttenda fouryear collegdo obtain a
bachelors degree Decl. of Jason CamaclftCamacho Decl.”Y{4, 5, Doc. 31.While at the

fair, he spoketb representativeof several colleggsbut, finding that the information they

offered was “limited,” he left. Id. { 8. He does not allege that he spoke with anyone representing
Emerson CollegeggndneitherEmersors records nor the people staffing Emerson’s table suggst

he, or any visually impaired person, approached the table that day. Bouknight Decl. {1 5, 6.

Camacho averthat he spent the next several days on his computer, researching the
colleges that had attended the fair. Camacho Dé&clDuring this rese&h, he went to
Emersors website, located at www.emerson.edu. Compl. 1 34. To browse the website, he
attempted to use screesader software called JAWS, which reads aloud each element on a
webpage, allowing gisually impaireduser to navigate the pagkl. 1125, 26, 32.

He alleges that certain aspects of the design of Enisnaeibsite prevented him from
obtaining useful information. Generally, he alleges that images and links on thieewebs
sometimes did not contain any associated text, which prevented his screeifroeateing
able to tell him about the contents of those elemddtd] 36. More specifically, he aversthat a

pop-up box prevented him from being able to use his screen reader to navigategoce net-



calculator he wished to us&calculate his anticipated financial aid. Camacho Decl. 1. The
calculatoris operated by the College Board at npc.collegeboard.org/app/emerson. Decl. of Jason
Beals(“Beals Decl’) 1 5, Doc. 33.

Emersors website allows prospective students tolapp the college, schedule a visit
and tour, and request additional information from admissions staff. Compl. q 10. The website
does not allow recruits to complete their application, however, because an in-persognnise
required that cannot be scheduled through the welB3d@als Decl{ 4, 9. Any payments made
by current or prospective students are made through apaitg-website.ld. § 10.

Nine daysafter he visited the fair at the Javits Center, Camacho filed a lawsuit under Title
Il of the Americans with Disabilities Act, 42 U.S.C18181et seq. as well as the New York
Human Rights Law, N.Y. Exec. Law § 296, New York State Civil Rights Law 8§ 40-a(#)the
Rehabilitation Act of 1973, 29 U.S.C. 8 794. Class Action Compl., Doc. 1. In the complaint,
which he amendeith March 2019he alleged that his difficulties in collecting information about
Emerson violated his rights undeach of these lasy and he demanded injunctive rebdédng
with statutory damagesCompl. at 28, 29. He also sought to certify a class of those who have
faced similar difficulties. Id. §953—60.

Emerson filed a motion to dismiss under Rule 12(b) arguing that this Court could not
exercise personal jurisdiction over it or, in the alternative, that Camacho had not suffered injury
sufficient to establish Article III standing and thus subjecatatter jurisdiction Doc. 24. It
supplemented its motion with several declaratiotm Emerson staff. SeeCabalquinto,
Bouknight, and Beals Decls. Camacho supplemented his opposition to the motion with his own

declaration.SeeCamacho Decl.



. RULE 12(b)(2) AND PERSONAL JURISDICTION

“ A plaintiff opposing a motion to dismiss under Rule 12(b)(2) for lack of personal
jurisdiction has the burden of establishing that the court has jurisdiction over the defenda
BHC Interim Funding, LP v. Bracewell & Patterson, LU¥o. 02 Civ. 4695 (LTS) (HBP), 2003
WL 21467544, at *1 (S.D.N.Y. June 25, 2003) (citBank Brussels Lambert v. Fiddler
Gonzalez & RodrigueAd 71 F.3d 779, 784 (2d Cir. 1999)). To meet this burden where there has
been no discovery or evidentiary hearing, the plaintiff must plead facts sufficient for a prima
facie showing ofgrisdiction. Id. The Court construes all of the daintiff’s allegations as true and
resolves all doubts in his favo€asville Invs., Ltd. v. Katedlo. 12 Civ. 6968 (RA), 2013 WL
3465816, at *3 (S.D.N.Y. July 8, 2013) (citiRgrina v. Marward Shipping Cp521 F.3d 122,
126 (2d Cir. 2008)). However, a plaintiff may not rely on conclusory statements without any
supporting facts, as such allegations wolddk the factual specificity necessary to confer
jurisdiction.” Art Assure Ltd., LLC v. Artmann GmbH No. 14 Civ. 3756 (LGS), 2014 WL
5757545, at *2 (S.D.N.Y. Nov. 4, 2014) (quotidagini v. Nissan Motor Co., Ltdl48 F.3d 181,
185 (2d Cir. 1998)). As 12(b)(2) motions are “inherently . . . matter[s] requiring thleties of
factual issues dside of the pleadingscourts may rely on additional materials when ruling on
such motions.John Hancock Prop. & Cas. Ins. Co. v. Universale ReinsuranceNoo 91 Civ.
3644 (CES), 1992 WL 26765, at *1 n.1 (S.D.N.Y. Feb. 5, 1%%&@prdDarby Trading Inc. v.
Shell Int’l Trading and Shipping C68 F. Supp. 2d 329, 334 (S.D.N.Y. 2008).

In a diversity action, personal jurisdiction is determined in accordance witévired the
forum in which the federal court sit¥Vhitaker v. Am. Telecasting, In261 F.3d 196, 208 (2d
Cir. 2001). In New York, this determination involves a tstep analysisMetro. Life Ins. Co. v.

Robertsonceco Corp, 84 F.3d 560, 567 (2d Cir. 1996)he Court must first determine whether



personal jurisdiction is appropriate pursuant to thess general jurisdiction statute, C.P.L.R.
8§ 301, or its long-arm jurisdiction statute, C.P.L.R. § 302and only if the Court exercise of
personal jurisdiction is deemed appropriate according to New York law, thedsgep is an
evaluation of whether the Court’s exercise of personal jurisdiction comportsheibbuie
Process Clause of the United States Constituiinoe v. Queen Bee of Beverly Hills, L1816
F.3d 158, 163-64 (2d Cir. 2010).
1. DISCUSSION

The parties principally dispute whether C.P.L.R. § 302(a)(1) grants this Court persona
jurisdiction over Emerso#.Under § 302(a)(1), a court examiri€k) whether the defendant
‘transacts any businéss New York and, if so, (2) whether this cause of actears[es] from
such a business transactiomBest Van Lines, Inc. v. Walket90 F.3d 239, 246 (2d Cir. 2007)
(citing Deutsche Bank Sec., Inc. v. Mont. Bd. of Ir'880 N.E.2d 1140, 1142 (N.Y. 2006)).
Ultimately, a defendant transacts business withemmeaning of § 302(a)(1) when it
purposefully “avails itself of the privilege of conducting activities [imiN¥ork], thus invoking
the benefits and protections of its laws.” Fischbarg v. Doucei880 N.E.2d 22, 26 (N.Y. 2007)
(quotingMcKee Elec. Co..\Rauland-Borg Corp.229 N.E.2d 604, 60TN(Y. 1967)). “As for

the second part of the test, a suit will be deemed to have arisen out of a aetityties in New

2C.P.L.R. 8 302(a) allows a court to exercise personal jurisdiction cmwardomiciliary defendant who: (1)
“transacts any business within the state or contracts anywhere to gapgé/or services in the stat€) “commits
a tortious act within the state .;” (3) “commits a tortious act without the state causing injonyerson or property
within the state . .;” or (4)“owns, uses or possesses any real property situated within the state.

3 In his opposition, Camacho only argues that this Court has specific jurisdiction over Emerson. Additionally,
although he cite€.P.L.R. §302(a)(2) once in his brief, he presents no arguments or authorityringhis

position that Emerson committed any tortious act against him in New S&#&.also Weeahandi v. Am. Statistical
Assn, No. 14 Civ. 7688 (AT), 2015 WL 5821634,*dt(S.D.N.Y. Sept. 30, 2015) (finding that neither the ADA nor
the New York or New York City Human Rights laws sound in tort for the pegpo68302(a)(2)). The Court thus
focuses only on 802(a)(1).



York if there is an articulable nexus, or a substantial relationship, betweeaitheasserted and
the actions that occurred in New YorkBest Van LinesA90 F.3cat 246 (internal quotations and
alterations omitted).

Camacho points to three transactions that could bring Emerson within the reach of
§302(a)(1)for the purposes of hidaim, but he focuses the majority of his arguments on urging
the Court to find that Emerson’s operation of emerson.eduffices. The Court begins its analysis
there.

A. The Website

Operating a website that may be accessed from New York, without messnaddring
the operator within the jurisdiction of New York courBest Van LinesA90 F.3d at 253To
determine whether the operation of a website amounts to the transaction adirsidew
York, courts typically look at the degree of interactivifieted by the website. See Touro
College v. Fondazione Touro University Rome Onis 16 Civ. 3136 (DAB), 2017 WL
4082481, at *8 (S.D.N.Y. Aug. 31, 2018ge alsdBest Van LinesA90 F.3d at 252 (suggesting
that this interactivity framework is helpftdr determining whether a defendant transacted
business in New York). If the website is purely passivéhatis,if it is only for the posting of
information— then the operation of the websgitees not rise to the level of a transacfonthe
purposes of New York jurisdictionSee Best Van Ling490 F.3d at 252 (quotirgjppoMfg. Co.

v. Zippo Dot Com, In¢952 F. Supp. 1119, 1124 (W.D. Pa. 199T)}the website allows for
transactionso be completed, for example by allowing the purchase of gmosksvices, then the
websiteis fully interactiveand can support the exercise of New York’s jurisdiction over those
transactions See id.Many websites, however, fall within a middle categbpgrmit[ing] the

exchange of information between users in another state and the defer@igtoup Inc. v.



City Holding Co, 97 F. Supp. 2d 549, 565 (S.D.N.Y. 200€})ing Zippo, 952 F.Supp. at 1124).
This middle category may be a basis for jurisdiction “depending on the level and nature of the
exchangé Id.

Emersons website falls within this middle category of websites that mix interactive and
non-interactive features. It mainly focuses on providing visitors with infiemabout
Emersors operations, including, as plaintiff alleges:

schoollocation and hours, curriculum and programs of instruction, aca-
demic calendars, course and admission prerequisites, cost of tuition, avail-
able financial aid, career services, accreditation, faculty, campus security,
transfer credits, textbooks, and other vital information needed by prospec-
tive students in order to make an informed decision about [Emerson].

Compl. T 30.

The website does provide some level of interactivity, though. It allows students to apply
to the college, for example, and schedule appointments with admissions counselsrs. It
allows prospective students the ability to submit applications, although no feesdatte @agh
the web site and there are additional steps necessary to complete theiapphiaatannot be
taken throughhte website

Camacho points to Emerson’s net price calculator, as well, which allows sttalemst
their financial information and receive an estimate of the amount of financial aid for which they
could qualify. Camacho does not provide amfpiimationin his complaint or declaration about
where on the website this calculator is located. Emerson, by contrast, slduddrthis
calculator is hosted and operated on a separate domain by the CollegenBtfanagrson.A
review of the website confirms that Emersots declaration is trueSeeDiaz v. Kroger Cq No.

18 CIV. 7953 (KPF), 2019 WL 2357531, at *7 n.10 (S.D.N.Y. June 4, 2019) (conducting

independent review of website referenced in the complaint to resolve factuatfigpat



calculator is nobn emerson.edu; the Court will not consider it for purposes of determining
whether Emersos’website is interactiveCf. Ye Old Time Keeper, Inc. v. C.R. Martin
Auctioneers, In¢.No. 18 Civ. 4377 (ADS)(ARL) 2018 WL 1832930, at *6[EN.Y. Apr. 17,
2018 (finding a passive website that referred users to a third-party site with interactive features
was not interactive for purposes of personal jurisdiction).

Emersons website is similar tavebsites other courts have found to fall within this
middle categor. For example, ifouro Collegethe court found a college website that allowed
users to “download program informatioand access an admission form as part of the middle
category. 2017 WL 4082481, at *9. It also allowed prospective students to contact thescollege
staff for more information. Id. In Sullivan v. NJ. Strong Licensing LLCthe court found that a
gym website that allowed members to manage their profile and apply to advertise in the gym was
in the middle category, as well. No. 18 Civ. 7753 (RA), 2019 WL 3066492, at *3 (S.D.N.Y. July
12, 2019).Like these sites, Emers@website primarily serves to connect users to the college
without allowing those users to directly engage in its business. Indeedgive any
educational service, a user would need to, at some point, go to one of Eseasopluses or
offices, none of which are in New York. Cf. id.(noting that a New York website user would need
to travel out of state in order to receive a selvice

Camacho fails to convince the Court otherwise. He (with a parenthetical quotation
contained withiranothercitation, Doc. 34 at 9) points the Court to a single case where a court
found a website anything like Emersom be sufficiently interactive to allow the exercise of

personal jurisdiction by virtue of its interactivity alohdhe case, Thomas Publishing Co. V.

4 Camacho also citeShloe v. Queen Bee of Beverlill$) LLC, 616 F.3d 158, 170 (2d Cir. 2010). But that case is
completely irrelevantor this propositiorbecause it involves a site that allowed users to purchase and have shipped
to them physical gooddd.



Industrial Quick Search, Incinvolved a business that made its money by running display
advertisements against search results of naamtwrfing and industrial companies. 237 F. Supp.
2d 489, 491 (S.D.N.Y. 2002)Ihe court there found that the website allowed users “to submit
company listings, track product areas, and submtgs directly to IQSs sales department.”
Id. at 492. Those features directly enabled advertisers to transact business with theng@ng
made the site fully interactive, allowing the exercise of personal jurisdiatidmedr own;
Emersors website contains no such feature.

The only feature that approximatesose inThomas Publishing is Emersois application.
According to Emerson, however, a student is unable to complete any transacabnsrstie
website, as the listings busindesaturesn Thomas Publishing allowed Furthermorethe
payment of any feeor tuition is on a thirgbarty site keeping emerson.edu further removed from
transactions of any kind, much less with New Yo@. Ye Old Time Keeper, In018 WL
1832930, at *6. Camacho does not allege in his complaint or aver in his declangtiongto
the contraryso the Court must conclude that the website is part of the middle category of
interactivity.

With Camacho aving failed to show the Emerson website is fully interactithes “
guestion then, is whether [Emerson] purposefully targeted New York users thraligh [it
website.” Touro College2017 WL 4082481, at *10 (citingest Van LinesA90 F.3d at 252).
But Camacho has entirely neglected to make a prima facie case that the afige®t islis
complaint mentions no webpages directed at New York recruits, for example, andduiatate
does not indicate he came across any-wpebific marketing efforts directed at the state.
Therefore, Emerson’s operation of its website is not a busingassaction aimed at New York.

See idat *11.



Even it if were, the interactive elemenfsthe websitelo not give rise to the claim at
hand. Camacho alleges in his complaint that he generally had difficulty with the website due to
the lack of aktextand similar features. In his declaration, he brings a new claim that pop-up
boxes were interfering with his ability to navigate to the net price calculdtther of these
claims implicate the only parts of the website even approaching interactivitycalculatoitself
(assuming, for the moment, it is properly considered in this analysis), contast tordhe
application

Accordingly, no part of the website provides a sufficient basis to allow this Court to
exercise specific jurisdiction over Emerson under CPLR 8302.

B. Recruiting Within New York State and Serving Students from New York

Camacho puts forth two other potential bases for specific jurisdiction: Emerson’s
recruiting efforts within New York and the revenue it earns from students from New York. Both
are easily disposed of. Even assuming that they are transactions diréteed\airk, they have
nothing to do with the claim at issue hére.

In the case of recruiting efforts, Camacho does not allege that he interacted with
Emersors staff even oncat the Javits college fair. Nor does he allege that any Emerson
representativer signagelirected him to the college website or otherwise directly enticed him
to interact with the features that posed barriers to him. There must be somenexus between the
recruiting efforts and the allegedly discriminatory website, but Camacho has failed to even

attempt to articulate oneseeBest Van Lings490 F.3cat 246 see alsd.icci v. Lebanese Can.

5 Emerson attempts to argue that recruiting efforts alone cannot support a claim for personal jurisdiction, citing
Meyer v. Board of Regent$ the University of Oklahom#&lo. 13 Civ. 3128 (CM), 2014 WL 2039654, at*3
(S.D.N.Y. May 14, 2014). But that case addresses a claganara] not specific, jurisdiction, and has no bearing
to the case at hand.
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Bank, SALL960 N.Y.S.2d 695, 703 (2012) (hig"arisefrom” prong [of analysis under
§302(a)(1)]limits the broadet transactiorof-busines’ prong to confer jurisdiction only over
those claims in some way arguably connected to the trans&ction.

The case of the New York students attending Emersois evenmore attenuated.
Camachts memorandum of lawrgueswithout support in his complaint or declaratitimat
Emerson makes over $35 million per year from about 570 stutthetttttend the school from
New York. Doc. 30 at 5-6. But a memorandum of lawnst‘evidence at all,Gianullo v. City
of New York322 F.3d 139, 142 (2d Cir. 2003) — for the purposes of a motion to dismiss for
personal jurisdiction, complaints and declarations are. The Court does not consider this
unsuppated allegation.

Even if the Court were to consider it, Camacho’s argument walllshortbecause the
revenue from current New York students is irrelevant to Camaclomsof having difficulty
on Emerson’s website. Moreovae did not attempt to visit parts of the Emerson website that
serve current students. Camacho dirselsior College v. Fryfor the proposition that having
students from New York exposes a school to suit in the state. 306 F. Supp. 2d 226, 229 (S.D.
Cal. 2008). BuExcelsiordeals with aronline school whosenline students lived in New York.
Id. The transactions in Excelsiorthat gave rise to the complaint had a nexuke claim alleged
because the educationtbbse students occurred online. Here, not only has Camacho failed
to establisithat Emerson is an online school, he has also failedtablistthat he hadny
difficulty in accessing online educational services.

Camacho has failed to make a prima facie case that any transaction Emerson conducted
in New York cave rise to his claims. Accordingly, this Court does not have peilsoisdiction

under C.P.L.R. 8 302(a)(1). Because it has determined that it does not have personébjurisdic
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under New York law, it does not examine whether exercising jurisdiction comports with the Due
Process Clause.

C. Jurisdictional Discovery

In a final effort to develop a jurisdictional foundation for his lawsuit, Camacho asks the
Court for leave to conduct jurisdictional discovery. That request is DENIED. Camacho has not
made out a prima facie case for personal jurisdiction, and he has not indicated to the Court what
additional information he could discover from Emerson that would save his case’s future in this
District. See G3100 N. Am., Inc. v. Paris, No. 14 Civ. 3885 (VEC), 2014 WL 6604790, at *6
(S.D.N.Y. Nov. 21, 2014) (citing Jazini v. Nissan Motor Co., 148 F.3d 181, 186 (2d Cir. 1998)).
IV. CONCLUSION

For the foregoing reasons, Emerson’s motion to dismiss the amended complaint under
12(b)(2) is GRANTED, although Camacho is granted leave to refile in a court that can exercise
jurisdiction over Emerson. Camacho’s request for jurisdictional discovery is DENIED. The

Clerk of Court is respectfully directed to terminate the motion, Doc. 24, and close the case.

Tt is SO ORDERED.
Dated:  October 15,2019 s >
New York, New York ‘ﬁ‘/m/\ \J? —

Edgardo Ramos, U.S.D.J.
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