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DOCUMENT
UNITED STATES DISTRICT COURT ELECTRONICALLY FILED
SOUTHERN DISTRICT OF NEW YORK DOC #:

------------------------------------------------------------ X DATE FILED:__12/5/201¢

KENNETH AMRON,
Plaintiff,
18 Civ. 11336LGS)
-against
OPINION AND ORDER

YARDAIN INC. PENSIONPLAN, et al., :
Defendans. :

LORNA G. SCHOFIELD, District Judge:

Paintiff Kenneth Amronbrings this action against DefendaMtsdain Inc. Pension Plan
(the “Plan™) Yardain Inc(the “Company”)and Sandra Adelsbergllegingbreach of contract
andviolations ofthe Employee Retirement Income Security Act of 1974 (“BRJS29 U.S.C. §
1001 et seq. Defendants move to dismiss the First Amenalapl@int (the “Complaint”)
pursuant to Federal Rule of Civil Procedure 12(b)(6). For the reasons tedawotion is
grantedin part and denied in part.
L. BACKGROUND

Thefollowing facts are taken from the Complaint, documents appended to or referenced
in the Complaintand are accepted as troi@ly for purposes of this motiorSee Hu vCity of
New York927 F.3d 81, 88 (2d Cir. 201@)n deciding aRule 12(b)(6)motion, the court may
consider only the facts alleged in the pleadings, documents attached as eximbusparated
by reference in the pleadings|[,] and matters of which judicial notice may be jalketernal
guotation marks omittedlteration in origingl

Plaintiff and Defendant Adelsberg were married985. Defendamdelsberg was the
President and Chief Executive Officer of the Compavtych wasincorporated in 1995The

Company adopted the Plan on or about January 1, 2004 Plan was later amended and
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restated on or about January 1, 2G0%jJanuary 1, 2011. The Company wasRlan
Administrator, and Plaintiff and Defendant Adelsberg weeesttie participants in the Plan

Defendant Adelsberg filed for divorce from Plaintiff on December 7, 2006, in Bronx
County Supreme Court. The Judgment of DivodagéedMarch 13, 2009, provideithat thePlan
at issué‘'shall be divided equally, fifty (50%) percent each between the parties” anttthat
parties shall facilitate shdQDROsas required to accomplighe division of” the assetA
QDROis aQualified Domestic Relations Ordender 29 U.S.C. § 1056(3)(B)f).

A QDROwas issued on December 23, 2015, by the Bronx County Supreme Court, which
“assigns tohie Alternate Payed@laintiff] an amount equal to FIFTY PERCENT (50%) of the
Participant’g Defendant Adelsberg’sjested accrued benefit under the Plan as of December 7,
2006.” On the same day the QDRO was issued, the Plan’s acteiaira nemo to Plainff's
counsel providing calculations of the benefits due to Plaintiff under thel®iinas a direct
Participant and as the Alternate Payee sharing in 50% of Defehdlisberg’s vested benefit
pursuant to the QDRO. The membachedlistribution eledbn forms for Plaintiff as a direct
Participantand as Alternate Payee for Plaintiff's share of DefenAdetsberg’s benefit. The
latter provided for a lump sum distribution of “$263,013 (vested value)” consistiB@%f of
benefit determined as of 12/07/2006 as per QDRO agreement.” Plaintiff did not Ineturn t
distribution election forma at thatime, nor did he otherwise respond to the benefits

determination

1 QDROs are an “exception . . . from ERISA's alienation and preemption provisiwhat@aa
product of the Retirement Equity Act of 1984 (“REA”), which was designed “to prittect
spouse and dependent children in the event of divorce or separation and . . . to give effect to
divorce decrees and related stedeirt orders insofar as they pertainedERISA-regulated

plans” Yale-New Haven Hosp. v. Nichol&88 F.3d 79, 81 (2d Cir. 2015) (citations and
guotation marks omitted).



On December 2, 2018homas Lallyan actuary hired by Plaintitb review the
calculationgprovided by the Planyrote a letteon behalf of Plaintiff[tjo whom it may
concern’ asserting
The current QDRO calculation incorporates the lump sum present value of these
accrued benefits as of December, 2006 to adjust the current benefits tieihgre
proposed. In my opinion, that's 100% wrong. If the participant’s accrued benefit
has yet to be distributed from the plan, the lump sum value from 10 years ago is
irrelevant. The annuity is what is preserved. The lump sum payout option will be
basd on the mandated IRS 417(e) interest rates and mortality table at the time of
distribution?
Based on this opiniomr. Lally calculated the present value of Plaintiff's benefits to be
approximately $750,00@ $800,000. Plaintiff subsequently retained counsel, who hired another
actuary Thesecond actuary calculated Plaintiff's benefits dug9a5,359.86.
On August 15, 2017, Plaintiff's counsel wrote a letter to Defendant AdelstmEhgssed
to “Sandra S. Adelsberg, Chief Executive OfficéeritasProperty Managementasserting that
the calculation of Plaintiff’'s benefits under the Plan provided in 2@ibfates the terms of the
QDRO, the pension law and generally accepted actuaaelipe” because Plaintiff is entitled to
50% of Defendant Adeberg’s vested accrued benafit of December 2006, the present value of
which must “be calculated at the time of Ken Amron’s normal retirement date.” Téwre let
requests “a corrected calculation of our client’s benefits along withe@wistribution foms” as
well as, among other things, various Plan documengderdant Adelsbergsatrimonial
counsel responded with a letter on September 14, 2017, declining to provide the documents
requested Shealsoassertedhat the fundsvere“transferred on comnt of your client over a

year ago,™all transfers required under the parties’ QDRQO’s were correct and conderiig

2 Subsequent hangritten edits by Plaintiff to this letter adésregarded.
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Mr. Amron prior to being transferred” arithis matter has been fully litigated for 10 years at the
lower court and Appellate Divisioevel.”

On October 23, 201 Rlaintiff's counselwrote another letteio Defendant Adelsberg’s
matrimonialcounselyeferring to Defendant Adelsberg as the “Plan Administradod stating
an intention to write to the Plan Administrator to “make a forrtafhcfor benefits under the
Plan which will be sent simultaneously with this letteD&fendant Adelsberg’s counsel
responded on November 15, 2017, acknowledging thdttethefits from the Yardain Inc.

Pension Plan were neweistributed due to an “oversight” and becaBsantiff's distribution
papers were never returneflA]s soon as we get the distribution papers back from Mr. Amron,
they will be sent . . for distribution.” In this letter, Defendant Adelsberg’s counsel states that
certain forms should have been “sent to Ms. Adelsberg as Plan Administrator.”

On April 11, 2018, Plaintiff's counsel sent a letteDiefendant Adelsberdirectly,
addressed to “Sandy Adelsberg, Plan Administrator, Yardain, Inc. Pension Pdeiglinay
modified participant distribution forms “to reflect the correct value of theflierieThe letter
also stated that it

constitutes an appeal of your deemed denial of your client’'s benefit claim

under the plan. If we do not receive payment of our cBentl benefit

entitlement as set forth on the enclosed distribution forms within 60 days

of your receipt of this letter, we will consider our claims appeal for

benefits denied and our mehistrative remedies exhausted.

On May 9, 2018the Plan’sactuay who providedthe original calalation of benefit¢o
Plaintiff on December 23, 2015, sent a memorandum to Plaintiff's counsel responding to the
April 11, 2018 Jetter to Defendant Adelsberd.his memorandum is referenced in the Complaint

in paragraph 26. In this memoranduhe aictuary asserted that

the accrued benefits used by your actuary . . . are IDENTICAL to the [sie}’b
used. Where the discrepancy lies is in the determination date for the present



value. ... Our original valuation of 526,025 was the value as of December, 2006
NOT the current value. The December, 2006 date was stipulated and ordered to
be the determination date by Judge Latisha Martin of the Bronx Supreme Court.
The exclusion of subsequent earnings was also part of that stipulation.
Plaintiff subsequently filed this lawsuit.
IL. STANDARD
To survive a motion to dismiss under Rule 12(b)(6), “a complaint must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is plausitddame.” Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y650 U.S. 544, 570
(2007)). “A claim has facial plausibility when the plaintiff pleads factual content that alilogvs
court to draw the reasonable inference that the defémslbable for the misconduct alleged.”
Id. (citing Twombly 550 U.S. at 556). It is not enough for a plaintiff to allege facts that are
consistent with liability; the complaint must “nudge[]” claims “across the line frameaigable
to plausible.” Twambly, 550 U.S. at 570The court accepts as true all wpleaded factual
allegations and draws all reasonable inferences in favor of themaweimg party Montero v. City
of Yonkers890 F.3d 386, 391 (2d Cir. 2018t gives “no effect to legal concioss.”
Stadnick v. Vivint Solar, Inc861 F.3d 31, 35 (2d Cir. 2017) (quotiBtarr v. Sony BMG Music
Entm’t 592 F.3d 314, 321 (2d Cir. 2010)).
III. DISCUSSION

A. The Complaint States a Claim that DefendantsViolated ERISA §
502(a)(1)(B)

1. Standard of Review
The Complaint makes a claim for benefits “using the correct actuarial metggdao
determined by” Plaintiff's actuaryThe parties dispute the standard of review under which
Plaintiff's benefits calculation should be reviewed. Plaintiff arguesthigateview is properly de

novo, while Defendants argue that the arbitrary and capricious staapjares The Court
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reviewsde novdbecause the questias Plaintiff has framed is oneof statutory interpretation
Because the claim undERISA § 502(a)(1)(B) is sufficient under a de novo standard of review,
it necessarily is sufficient under the more lenient arbitrary apdaous standard, were it to
apply.

Plaintiff alleges the calculation in question was wrong as a matter of law, betaus
violatedthe statutory methodology for determining the present value of an accrued. benef
“[W]e owe the plan administrators mieference” were “the question before [the court] is
simply one of statutory interpretatidnWilkins v. Mason Tenders Dist. Council Pension Fund
445 F.3d 572, 581 (2d Cir. 200@)xcordMunnelly v. Fordham Univ. Facult$16 F. Supp. 3d
714, 727 (S.D.N.Y. 2018). 180, courts have found thatPlan Administrator’s interpretation of
aQDROis subject to de novo, rather than deferential revi®ee, e.g. Matassarin v. Lyndv4
F.3d 549, 563 (5th Cir. 1999)The QDRO, unlike the Plan, is a separate, judicially approved
contract between Jenkins and Matassarin, which the Plan administrator has nalsmeetadn
to interpret’); Hullett v. Towers, Perrin, Forster & Crosby, In@8 F.3d 107, 114 (3d Cir. 1994)
(“The district court did not err in holding that it should revaawnovahe plan administrator's
construction of thQDRO], which involved issues of contract interpretation undef@RRO]
and not the Plaf). De novo review is therefore appropriate.

2. The Complaint Sufficiently States a Claim that Plaintiff’'sBenefits Were
Miscalculated

The Complainmakes a claim for benefitdlegng that Defendants miscalculated the
amount owed to Plaintiff by hundreds of thousands of dollane pBrtieslispute thedate for
discounting to present valiaintiff's onehalf sharaunder the QDR®@f his former wife’s
pension benefitDefendarg asserthat the amounghould be discounted backDecember 7,

2006, which ighe date Defendartdelsberdfiled for divorce Plaintiff asserts that the amount



should be discounted tbe date that benefits commendgased o the record and arguments
before the cour®laintiff has the betteposition absent a Plan provision dictating otherwibe,
present value of the assigned benefit shoulddbermined as of the datee lump sum benefis
paid out.

The Complaint alleges that the Plan’s “method of calculating Defendant &dgksb
vested accrued benefit as of the Valuation Paeeember 7, 2006)as wrong as a matter of
law and violated both the definition of ‘accrued benefit’ and the statutory methodology for
determining the present value of an accrued benefit as set forth4itta)(7) andg 417(e) of
the Internal Revenue Code and theabrey Regulations promulgated thereunder and under the
terms of the Plan.’Section 411(a)(7) defines the term “accrued benefit” in the case of a defined
benefit plan to meantie employee's accrued benefit expressed in the form ah annual
benefitcommencing at normal retirement ag6 U.S.C § 411(a)(7) (emphasis added).
Subsection (c)(3) provides thain‘the case of any defined benefit plan, if an employee's accrued
benefit is to be determined as an amount other than an annual benefit camgraénormal
retirement agge.g.a lump sunpaid at an earlier ddte. .the employee’s accrued benefit.
shall be the actuarial equivalent of such benefit.” Id. at § 411(c)(3).

What these provisions mean in less technical language is that: (1) the accrued

benefitunder adefinedbenefitplan must be valued in terms of the annuity that it

will yield at normal retirement age; and (2) if the benefit is paid at any other time

(e.g.,on termination rather than retirement) or in any other fam. @ lump sum
distribution, instead of annuity) it must be worth at least as much as that annuity.

Esden v Bank of Bostp229 F3d 154, 163 (2d Cir 2000). For purposes of determining whether
a lump sum payment is worth as much as the annuity, § 417¢69(83 thatthe present value

shall not be less than the present value calculated by using the applicabléymable and the
applicable interest rate.26 U.S.C § 417(e)(8\) (addressing rules faashoutsof minimum

survivor annuies).



These provisions are applicable here because the Plade$irred benefit plahunder
ERISA. See29 USC § 1002(35Esden 229 F3dat 159. The parties agree that the QDRO
governs Plaintiff's entitlement tive benefits at issue here. The QDRO “assigns tfPthetiff]
an amount equal to FIFTY PERCENT (50%) befendantAdelsberg’sjvested accrued benefit
under the Plan as of December 7, 2006lie QDRO permits this accrued benefit to be paid “in
any form available in accordance with the provisions of the Rlad"at any time Plaintiff elects,
as allowed by the PlarPlaintiff alleges that he elected to receive the accrued benefit farthe
of a lump sum distribution when he reached ageaf@Defendantslo not disput¢hatsuch an
electionis permitted by the PlanConsequently, under § 411(c)(8)e lump sum distribution
that Plaintiffreceives- representing hienehalf share othe accrued benefit assigned under the
QDRO-- must be equah worth to the value adhatannual benefit commencing at Defendant
Adelsberg’snormal retirement age26 U.S.C. § 411(c)(3)[I] f an employee's accrued benefit is
to be determined as an ammbwther than an annual benefit commencing at normal retirement
age. . . the employee’s accrued benefit shall be the actuarial equivalent of such.ben®ff

For purposes of valuing her benefit as of December 7, 2006, Defendant Adelsberg’s

benefit was fixed and fully vested in December 2006 under the Plan then irf effecther

3 Hers is the relevant retirement age, because Plaintiff is entitled 4oatfingf heraccrued

benefis under the QDR®@hich, under the Plan, ordinarily becomes payable as an annuity when
she reaches the “nmal retirement agé SeeDkt. 313 atl16 f4a, atl59 1b.

4 Under the 2002 version of the Plan, which was in effect in 2006, the amount of Adelsberg’s
annual benefit was determined “unddyemefitformula equal to 10% of [her] Average
Compensatiomultiplied by [her] applicable Years of Benefit Service to a maximum of 10 such
years at the earlier of [her] Termination of Employment or Normal Retirenaet"DDkt. 311

at 5 §3.2. Assuming that Adelsberg’s Years of Benefit Service began in 198% sile created

the Company, her annual benefit was 100% of her average annual salary by 2006 whesh she file
for divorce. See also idat 51 3.4 (providing that “the maximum number of Years of Benefit
Service credited prior to . . . the date as of which this Plan is established . . . wilived"} {d.

at 81 4.6 (providing that upon the Participant’s termination of employment, the berfefiy is



words, the benefit did not increase in value after 2006. Whether measured in 2006 or 2019, the
gross value (i.e., before a present value adjustment) is the gardehe parties do not
materially disputehe gross value of DefendaAidelsberg’s annual benefit commencing at her
normal retirement agend therefore do not dispute what one-half that value is. In other words,
they do nomateriallydispute the factoby whichtheannualbenefit is multiplied to determine
thegrossvalue ofthestream of annual payments that begin®efendant Adelsberg’s normal
retirement age and endsthe predicted end of her life pursutmthe relevant mortality tahle
before any adjustment for present val@gross value hemply means the product from
multiplying the annual payments by the relevant number of years under tlaitymtable,
before any adjustment for present value.

Even though this numberi.e., the gres value of Defendartdelsberg’s annual benefit
-- is not disputedit is worth noting thathe calculation ofhis gross valués analyticallywhen
the valuation date of the benefit is relevaihe QDROIn substance awards Plaintiff a onalf
share inDefendant Adelsberg’s pension benefit based on its \altree time she filed for
divorce Plaintiff does not share in any incremental value accrued after that date. The QDRO
thusdefines the term “Valuation Date” as “the date on which the Participant’s accrued isenef
valued in order to determine the [Plaintiff's] designated portion in accordaticéhe terms of
this Order. The QDROstates that the “[d]ate thit] Marital Right to a benefit accrdeunder
the Plan ceases” is December 7, 200Ben Defendamdelsbergfiled for divorce.

As noted abovehe Plan is a defined benefit plan in which Defendant Adelsberg was

fully vestedby December 2006, and not a defined contribution plaere the benéfgrows as

vested after 6 years of servicé.Defendant Adelsberg was not fully vested in the Plan in 2006,
pursuant to the QDRO Plaintiff would not share in any increase in value due to &sfend
Adelsberg’s subsequent years of benefit service.
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additional amounts are coifituted each year of employment. Therefor@ reduction,
adjustment or “discounting” is necessaretiminateany increase in the benefit after 2006,
because there was no such increaskthat remains ighatDefendantAdelsberg’s benefitnust
be discounted to present value as prescribed by ERISA and the Internal RevenuSd&gode.
generally26 U.S.C. § 41(&)3), 29 U.S.C. § 1058)(3) and 26 C.F.R. § 1.417(ejd) as made
applicable by26 U.S.C. § 41(h)(11)B) and29 U.S.C .8 1053e)(2).

Theparties do not dispute the applicable discount rate, only the applicable Hate. T
purpose of th@resent value calculationts provide Plaintiff with a lump sum distribution equal
to the present value of a futuseream of payments here fifty percent ofDefendant
Adelsberg’s annual annuity paymefrtam her normal retirement ageherexpected age of
deathunder the mortality tableThe earlier that Plaintiff receives the benefit, the less the dollar
amount of the benefit, because Plaintiff enjoys possession of the money andalniligst it
for a longer period than if he had received halbefendantAdelsberg’s annual annuity
payment each year beginning at her normal retirementHug,. of coursejs whatpresent
value calculations are all abousee generally Esde829 F.3d at 165 (citinGonstantinov.

TRW, Inc., 13 F.3d 969, 972 (6th Cir. 1994)Consequentlyit appearghat Plaintiff is entitled to
his share oDefendant Adelsberg’'s benefidlued-- for purposes of the lump sum present value
calculation-- as of the date he rewes its lump sum equivalent, and Plaintiff has sufficiently
stated a claim that his benefit was miscalculated to the extent that the lump sum phesent va
was “dizounted” back to December 2006his is sufficient to state a claim for miscalculation
of benefits.

Defendarg arguethat the QDRO’s directive that Plaintiff receive halfDefendant

Adelsberg’s vested accrued benefit “as of December 7, 2006,” means that the lupgyswent

10



should be discounted back to that date. This construction of the QDRO makes no sense because
it meangn effect that the amount of the assigned benefit is determined as if Plaintiff had

received it in December 2006. As discussed above, the better interpretatierQIRO is that

it awards Plaintiff half of the benefit valued at the time of the divantewithoutanyincrease in

value thereafterbutcalculatedor purposes of a lump sum payment pursuant to 8 411(c)(3) to
reflect the date of distributionThis is consistent with the Judgement of Divorce which provides

that the partiegpension plans “shall be divided equally, fifty (50&@ch between the parties”

and pertains to property “presently in the nametlo€’ respective parties.

Defendantscitedlegal authority is inappositenost of the cases address the question of
valuation date, which is not at issue here, rather than the lump sum presedet@ioenation
date Seelacorazzav. Lacorazz851 N.Y.S.2d 231 (2d Dep’t 2008) (ruling on the valuation
date of the disputed assdEynst v. Ernst777 N.Y.S.2d 7282d Dep’t 2004)same)McWade v.
McWade 677 N.Y.S.2d 596 (2d Dep’'t 199@ame)Gredan v. Grecian 140 Idaho 601Ct.

App. 2004) éamg; Blaine v. Blainge275 Neb. 87 (2008same)Kremenitzer v. KremenitzeBl
Conn. App. 135 (2004same) Similarly, Matassarinv. Lynchis distinguishablend in any
event not controlling. There, per the requiremens@DRO, theplan effectively distributed
the paintiff's benefits at the valuation date by segregating those benefits intarategpnterest
bearing accountSeeMatassarin v. Lynchl74 F.3d 549, 563 (5th Cir. 1999). Plaintiff has not
alleged any suchkegregation here.

Defendants argue thBtaintiff should be precluded from bringitigs claim, because it
was decided in the New York Appellate Division six years &@e Adelsberg v. Amro960
N.Y.S.2d 98(1st Dep’t 2013). ButAdelsberg v. Amroruleson the Valuation Date of the

retirement assets, which is not in dispute h&ee idat99 (“[T]he valuation date of the
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retirement assets would be the commencementod#te [divorce] action, and therefore
[Defendant Adelsberg] is only required to share in the earnings and/or lossebadate.”)
Nowhere does the case address the methodology of calculating a lump sumidiswibut
pension plan benefits. Moreover, the cited opinion does not provideesnifinformation o
determine whether it applies to the QDRO at issue in the instant aSienid (discussing the
distribution of “retirement assets” generally).

Defendantgurther argughat Plaintiff failed to exhaust his administrative remedies under
the Plan. The Court need not address this argument at the motion to dismias gtagan
affirmative defensePaese v. Hartford Life & Accident Ins. Cd49 F.3d 435, 445-46 (2drCi
2006) (holding that failure to exhaust administrative remedies under ERISA i&rara@ye
defense)S.E.C. v. Bronsqri4 F. Supp. 3d 402, 407 (S.D.N.Y. 2014) (“A court may dismiss a
claim on the basis of an affirmative defense raised in the motion to dismis#,tbelyacts
supporting the defense appear on the face of the complaint, and it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claim that would entitle him &b.7eli
(internal quotation marks omittedjee alsdaly v. New York CityNo. 16 Civ. 6521, 2017 WL
2364360, at *3 (S.D.N.Y. May 30, 201(@tating in the Prison Litigation Reform Act context
that “[b]Jecause failure to exhaust is an affirmative defense and may be excusedincthnis
Circuit have denied motions to dismiss complaints brought on that basisybeesnthe plaintiff
admits to failing to exhaust administrative remedies and does not allege facisieg phee
failure”), report and recommendation adopted sub nom. Daly v. Citywf\Yek No. 16 Civ.
6521, 2017 WL 2963502 (S.D.N.Y. July 11, 2017).

Finally, Defendants argue that dismissal is appropriate under the doofrlaebes and

equitable estoppelThese too are affirmative defens&eeFeD. R. Civ. P. 8(c)(1). Again, the
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allegations in the Complaint airesufficient to dismiss on either of these bases. Laches requires
“both plaintiff's unreasonable lack of diligence under the circumstancediatiing an action, as
well as prejudice from such a delayeltri v. Bldg.Serv. 32B-J Pension Fun893 F.3d 318,
326 (2d Cir. 2004) (quotation marks omitteaipcordZuckerman v. Metro. Museum of A9P8
F.3d 186, 193 (2d Cir. 2019) (“[M]ere lapse of time, without a showing of prejudice, will not
sustain a defense of laches.Bquitable estoppel requires “(1) a misrepresentation by the
plaintiff, (2) reasonable reliance by the defendant, and (3) prejudide.dccord George Nelson
Found. v. Modernica, Inc12 F. Supp. 3d 635, 656 (S.D.N.Y. 2014\ this stagebased solely
on the pleadings and related documeihiste is ndasis to conclude th&@tefendantsuffered
prejudice, that Plaintiff lacked reasonable diligerareéhat Defendantseasonalyl relied.
Accordingly, the claim survives the motion.

B. The Complaint’'s Breach of Contract Claimis Dismissed as Abandoned and
Preempted

The Complaint alleges that Defendants breached their contract with Plaiefiusing
to pay Plaintiff his properly valued benefits. Plaintiff failed to addressridefgs’ argumes
regarding the sufficiency dhe breach of contract claim in his opposition to the motion to
dismiss, and therefore this claim is deemed abandoned and is appropriatelyatisSes
Baptiste v. Griffin No. 18 Civ. 7274, 2019 WL 5635808, at *5 (S.D.N.Y. Oct. 31, 2018hen
a plaintiff ‘fail[s] to address Defendants’ arguments in support of dismissimtgjaj, it is
deemed withdrawn or dismissed as abandof)e@lteration in original)collectingcases)

Even considered on the meri®airtiff's claim for breach of contract is dismissed as
preempted by ERISA*ERISA preemption . . . ensysgthat all covered benefit plans will be
governed by unified federal law, thus simplifying life for employers admeinigy plans in

several states, becauspachwork scheme of regulation would introduce considerable
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inefficiencies in benefit program operatior?aneccasio v. Unisource Worldwidec., 532 F.3d
101, 113 (2d Cir. 2008puotation marks and alterations omitted). Whether a diaimght

under state law is preempted depends on whether it “relates to” theldPlah114. A law
‘relates to’ an employee benefit plan, in the normal sense of the phrasesifitbanection

with or reference to such a pland. (quotingShaw v. Delta Air Lines, Inc463 U.S. 85, 96-97
(1983)(internal quotation marks omitted)“As to state common law claimSRISA preempts
those that seeto rectify a wrongful denial of benefits promised under ERISA-regulated,plans
and do not attempt to remedy any violation of a legal duty independent of ERIBA.”
(quotation marks omittedgccordGardner v. Verizon Commc’ns lnd&No. 16 Civ. 814, 2017

WL 1047331, at *3 (E.D.N.Y. Mar. 17, 2017).

Thecontract claim alleges that “Defendants breached theirainith Plaintiff by
refusing to Plaintiff the properly valued benefits, as set forth herdia.thecontract claim is
premised on the Plan itself and the denial of benif#sisthe basidor Plaintiff's claim under
ERISA 8§ 502(a)(1)(B)the contract clainis appropriately dismissed as preempted by ERISA.
SeePaneccasip532 F.3cat 114 @ffirming dismissal of breach of contract claim and others
where the claimwere“premised on the termination of the 1991 Plan and resulting denial of
benefits under that Plan; each makes explicit reference to the Plan;.amduld require
reference to the Plan in the calculation of any recovemctord Neurological Surgery, P.C. v.
Siemens CorpNo. 17 Civ. 3477, 2017 WL 6397737, at *5 (E.D.N.Y. Dec. 12, 20143 the
Plaintiff's contractual, quasiontractual, ath unjust enrichment claims all seek to rectify a
wrongful denial of benefits promised under ERISA-regulated plans, and do not atiempt t
remedy any violation of a ¢ml duty independemtf ERISA,they are preempted by ERISA.

(internal citations and quotationarksomitted).
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C. The Complaint Fails to Plead a Claimunder ERISA § 502(a)(1)(A) for
Statutory Penaltiespursuant to ERISA 8§ 502(c)

The Complainalleges that the Plan Administrafailed to respond to Plaintiff's request
for Plan documents and is therefore subject under § 502(c) to a penalty of $110 pereday.
Complaintfails to plead aufficient claim, and therefore this claim is dismissed.

The Gmplaint alleges thahe Companyhas beetthe Plan Administratdirom the
adoption of the Plan to the preseitis is confirmed by the Plan itsgifhich designates as the
Plan Administrator the “Plan Sponsoigentifiedas “Yardain, Inc.” The Complaint further
allegesPlaintiff's counsel senthree lettersequesting Plan documerasd referencinghe
request for Plan documentsut the letters were neentto the Company as Plan Administrator.
Instead theyvere addressed (personally to Defendant AdelsbeatjVeritas Proprty
Management; (2) to Defendant Adelsberg’s divorce attorney; and (SatalyAdelsberg, Plan
Administrator, Yardain Inc., Pension Plan, c/o Veritas Property Management.”

Statutory penalties are restricted solely to Plan Administraies29 U.S.C. §
1132(c)(1) (Any administrator. . . who fails or refuses to comply with a request for any
information which such administrator is required by this subchapter to furnish tocgpattor
beneficiary. . . may in the court's discretion be personally liable to such participant or
beneficiary . .”) (emphasis addedee also Lee v. Burkha@91 F.2d 1004, 1010 n.5 (2d Cir.
1993)(“Some courts have held that under certain circumstances a party not desigaated as
administrator may be liable for failirtg furnish a plan description. . We disagree. Respect for
our proper ole requires that we decline substitute our notions of fairness for the duties which
Congress has specifically articulated by imposing liability on the administjgiaternal
citationand quotation marks omitted). Since, per the Complaint, Defendant Adelsberg is not the

Plan Administratorand Plaintiff did not send his requests to the Plan Administrator, Plaintiff

15



cannot recover statutory damages for Defendant Adelsberg’s allelyed faiprovide Plan
documents.

Plaintiff's assertion in his opposition that he sent the requests to Defendartiekdeds
her Veritas Property Management address because he knew they would be retkated at
address is not sufficient to allege that she was statutorily responsiblegonding to his
requests for documents under ERISA 8§ 50289eKrauss v. Oxford Health Plans, In&17
F.3d 614, 631 (2d Cir. 2008)We agree with the district court that since [the claims
administratorjis not the person specifically so designated by the terms of the instrurdent un
which the plan is operateitis not a plan administrator. . . Plaintiffs] therefore cannot
recover statutory damages under that provision of ERISRHerclaim’s administrator’s]
nondisclosure of certain information.” (citations and quotation marks omitsext)rd
McFarlane v. First Unum Life Ins. C&74 F. Supp. 3d 150, 164-65 (S.D.N.Y. 200 Because
McFarlane has not plausibileged that First Unum is an ‘administratender ERISA, her
claim for statutory penalties fails as a matter of TawAdditionally, the Complaint does not
allege how Plaintiff was prejudiced by the delay in provision of the requested dosuBeat
Kwan v. Andalex Grp. LLZ37 F.3d 834, 848 (2d Cir. 2013) (citation and quotation marks
omitted) (“The weight of authority indicates that penalties are not imposed when a plaastif
failed to demonstrate that his rights were harmed or otherwise prejudiceddslairén his
receipt of the inform&in.”) The claim is accordingly dismissed.

D. The Complaint Fails to Plead a Claim under ERISA § 502(a)(2) or (a)(3)

1. Claim Under ERISA § 502(a)(2)
The Complaintlleges that Defendants Yardain Inc. and Defendant Adelsberg breached

their fiduciary duties to Plaintiinder § 502(a)(2)y failing to pay Plaintifhis benefits under
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the Plan.This claim failsbecause Plaintiff seeks individual relief rather than relief on behalf of
the Plan as a whole.

A “section 502(a)(2) claim fai[gf] it was not ‘brought in a representativapacity on
behalf of the plan.”Coan v. Kaufmam57 F.3d 250, 259 (2d Cir. 2006) (quotigss Mut.

Life Ins Co. v. Russely73 U.S. 134, 142 n.9 (1985accordWhelehan v. Bank of Am. Pension
Plan for Legacy CompanieddetTraditional Ben, 621 F. App'x 70, 72 (2d Cir. 2015)
(summary order§“A claim under ERISA 8§ 502(a)(2), 29 U.S.C. § 1132(a)t®y not be made
for individual relief, but instead isrought in a representatigapacity on behalf of the plan.”
(quotation marks and alterations omittedP)aintiff did not bring this claimm behalf of the
Plan as a wholePlaintiff also failed to address Defendants’ arguments regarding the sufficiency
of this claimin his opposition to the motion to dismissddherefore this claim iglso deemed
abandoned and is appropriately dismissgdeBaptiste 2019 WL 5635808, at *5.

2. Claim Under ERISA § 502(a)(3)

In his opposition, Plaintiff raises a new claim unB&ISA 8 502(a)(3Yor breach of
fiduciary duty. “[NJew claims not specifically asserted in the complaint may not be considered
by courts when deciding a motion to dismisBlack Lives Matter v. Town of Clarkstongb4
F. Supp. 3d 313, 322 (S.D.N.Y. 2018¢e alsdNright v. Ernst & Young LLPL52 F.3d 169, 178
(2d Cir. 1998).Even were the Qurt to construe this argument as a request for leave to amend
the complaint to include this new claim, such amendment would be futile becausefBlaintif
claim failsunderERISA 8§ 502(a)(3)as well.

A breach of fidiciary duty claim arising und&RISA 8§ 502(a)(3) “authorizes
‘appropriate’equitable relief. Varity Corp. v. Howe516 U.S. 489, 515 (1996)[W] e should

expect that where Congress elsewhere provided adequate relief for a benefigiagy'thiere
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will likely be no need for further equitable relief, in which case such relighalty would not
be‘appropriate.” Id. Where “[t]he relief that the plaintiffs seek .falls comfortably wihin the
scope of § 502(a)(1)(B) . . . there is no need orfabis of this case to also allow equitable relief
under 8§ 502(a)(3). Frommert v. Conkright433 F.3d 254, 270 (2d Cir. 200@¥f{rming a

district court’s decision to dismiss plaintifidaim under § 502(a)(3) as to the portion of the
claim seeking recalculation of their benefits consistent with the terms of the &leordJeffrey
Farkas, M.D., LLC v. Cigna Health & Life Ins. C886 F. Supp. 3d 238, 247 (E.D.N.Y. 2019).
Here, Plaintiff eeks solely monetary damages identical to those sought in the claim under
ERISA § 502(a)()(B), and therefore a claim brought under § 502(a)(3) would fail.

Plaintiff raises new allegations his opposition that the Plan may not be adequately
funded to pay his claim under § 502(a)(1)(B) and therefore the relief he seeks unde)@602(a
is necessary and distinct because it holds Defendant Adelsberg personalyTliede
allegationsarenot appropriately before the codrut even assumirttpey were included in the
Complaint, they aresufficient to plead a clairfor a breach of fiduciary duty under § 502(a)(3)
becausdlaintiff seeks money damages, not equitable relief.

Here, petitioers seek, in essence, to imppsesonaliability on respondents for

a contractual obligation to pay moneyelief that was not typically available in

equity. A claim for money due anaving under a contract uintessentially an

acton at law. Almost invariably suits seeking (whether by judgment, injunction,

or declaration) to compel the defendant to pay a sum of ntortbg plaintiff are

suits for money damages, as that phrase has traditionally been applied, since the

seek no more than compensation for loss resulting from the defendant's breach of
legal duty. And roney damages are, of course, the classic forlegad relief.

> The Court may notconsider[materials outside the pleadings in ruling[ahmotion to
dismiss” Friedl v. City of New York 210 F.3d 79, 81 (2d Cir. 20Q@ccordMacCartney v.
O'Dell, No. 14 Civ. 3925, 2016 WL 815279, at *3 (S.D.N.Y. Feb. 29, 2016)actual
assertions raised for the first time in a plaintiff's opposition papers, inglsdipporting
affidavits and exhibits, are not properly considered by the Court on a motion to dessrisat’
would constitute improper reliance omatters outside the pleadinty&lterations and quotation
marks omitted)).
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GreatW. Life & Annuity Ins. Co. v. Knudsdb34 U.S. 204, 210 (2002) (citations, quotation
marks and alterations omitte@enyingan equitablelaim for money damages brought under §
502(a)(3)) “The Supreme Court has delineated what forms of equitable restitution dedkevai
under 8§ 502(a)(3), distinguishing permissible forms of equitable restitution suctpks/ment
of a constructive trust or of an equitable lien from forms of legal restitutidechis v. Oxford
Health Plans, InG.421 F.3d 96, 103 (2d Cir. 2005) (citikgudson 534 U.S. at 210). While
the plaintiffs seek to expand the nature of their claim by couching it in equitabketeallow
relief under § 502(a)(3), the gravamen of this action remains a claim for mor@tgrgrtsation
and that, above all else, dictates the relief availalffedmmert 433 F.3d at 27Gee also
Krauss, Inc, 517 F.3dcat 630 (Plaintiffs “cannot recover money damages through their claim for
breach of fiduciary duty. In order to state a claim under ERISA section)&)2tae type of
relief a plaintiff requests must be equitabjédlteration and quotation marks omittedfjny
amendment to the Complaint to addl@am for breach of fiduciary duty arising undeRISA 8
502(a)(3) would be futile.
IV. CONCLUSION

For the foregoing reasor3efendants’ motion to dismiss GRANTED as to Plaintiff's
claimsunder ERISA 8§ 502(&))(A), 8 502(a)(2) and for breach of contramid DENIEDas to
Plaintiff's claim undeERISA § 502(a)(1)(B).

A case management plan will issue separately.

The Clerkof Court is respectfully directed to close the motiocket Numbep9.

7//44%

LORNA G. SCHOFIEL
UNITED STATES DISTRICT JUDGE

Dated: December 5, 2019
New York, NY
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