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UNITED STATES DISTRICT COURT
SOUTHERNDISTRICT OF NEW YORK

LORITA M. BOWMAN,
Plaintiff,

— against - OPINION & ORDER
NEW YORK STATE HOUSING AND 18 Civ. 11596ER)
COMMUNITY RENEWAL, ARLENE
MARDER, andMARGARET
RAMROOP

Defendants.

RamOsS, D.J.:

Lorita M. Bowman, proceedingro se brings this action against her employer,
the New York State Housing and Community Renewal (“HCR”), and her superaisors
HCR, Arlene Marder and Margaret Ramroop, for employnaésitrimination, retaliation,
and creating a hostile work environment. Before the Court is Defendants’ motion to
dismiss the amended complaint pursuant to Fe@iR P.12(b)(6). Doc. 51. For the

rea®ns set forth below, Defendants’ motion to disnsSSRANTED in its entirety.
l. FACTUAL AND PROCEDURAL BACKGROUND?

Bowmanfirst filed her complaint on December 11, 2018 for employment
discrimination based on age, race, national origin, and sex, retaliation, and hostile work
environment. Doc. 2These claims were brought under Title VII of the Civil Rights Act
of 1964, 42 U.S.C. § 200@ seq(“Title VII") , 42 U.S.C. § 1981 (“Section 1981"), and
the Age Discrimination in Employment Aof 1967, 29 U.S.C. § 64t seq(“ADEA”).
Bowman alleged that the Defendants failed to promote her in 2017 because of her

protected characteristicShe is aBlack and Cherokee Indian woman wdiicthe time

L A full description of the facts is available in thiarch 13, 202@pinion& Orderdismissing the initial
complaint Doc.40at 2-5. The factual background here representa brief summary of those facts.

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/1:2018cv11596/506402/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2018cv11596/506402/59/
https://dockets.justia.com/

was60 years old. Doc. at3—-4, 82 Bowmanalleges that @spite being employed in
HCR’s Rent Score Operations Unit (“SCORE”) since 2012 and scoring 80% on a civil
service exam, higher than many of her colleagues, she was passed over for promotion in
November 20171d. at7, 9. By contrast, both employees who received promotions
insteadwere white women under the age of 40 who scored the minimum passing grade of
70%. Id.

In response, Bowman filed a charge of discrimination with the U.S. Equal
Employment Opportunity Commission (“EEOGgainst HCRon April 23, 2018.1d. at
9, 25. On the following day, April 24, 2018, Ramroop summoned Bowman to a meeting
with Anthony Tatano, Chief of the Property Management Buag¢#CR Id. at82. At
this meeting, wher®larder was also present, Tatano announced that Bowman would be
transferred from SCORE to MGinother uniwvithin HCR, because of a decrease in the
workload at SCOREId. at82, 89. Bowman had previously worked in the MCI for
about four yearand considemkit “a very unfavorable unit.'ld. at82, 87. Shorthafter
the meetingBowman updated her EEOC charge to include a claim of retaliation because
she claimed the transfer was done in retaliation for her filing of the charge. 1d. at87.
Ultimately, theEEOC reviewed Bowman’s allegations and was unable to conclude that a
violation of federal law had occurresb itissued a Notice of Dismissal and Right to Sue
letter on September 12, 201Rl. at 12—-14.

In support of her hostile work environment claim, Bowman included exhibits
detailing several workplace incidents in 2013, 2016, and 2017 whereivasheccused
of insulting co-workers, instigatingltercations between a@orkers, and otherwise
engaging in disruptive behaviold. at47-52, 61-62, 68-69, 74. She denied any
wrongdoing.Id. Later in 2017, she received a positive performance review describing

her work as “exemplary.’ld. at 98.

2 Citations to Bowman's initial and amended complairgfer to the ECF stamp page numbers.



Defendants moved to dismiss Bowman’s complaint on June 14, 2019, Doc. 26,
and filed a brief in support thereof on August 20, 2019, Doc. 34. They argued that her
claims were barred by sovereign immunity under the Eleventh Amendment of the U.S.
ConstitutionthatBowman'’s hostile work environment and sex discrimination claims
were not administratively exhausted, and #iegfailed to plead facts sufficient to
supporther claims The Court agreed with most of these arguments and issued an
Opinion & Order on March 13, 2020 (the “March 13 Ordedi$missng Bowman’s
barred and noexhausted claims with prejudic®oc. 40at 18. The Courtdismissed the
rest of her claims without prejudice and with leave to repléadSpecifically, the Court

granted Bowman leave to replead the following claims:

= Discrimination, retaliation, and hostile work environment claims under
Section 1981 for legal and equitable relief against Marder and Ramroop in
their individual capacities.

= Discrimination, retaliation, and hostile vkoenvironment claims under
Section 1981 for equitable relief against Marder and Ramroop in their official
capacities.

= Discrimination and retaliation claims under Title VIl against HCR, except
those alleging sex discrimination.

= Discrimination and retaliation claims Title VII against Marder and Ramroop
in the official capacities, except those alleging sex discrimination.

= Discrimination and retaliation claims under the ADEA for equitable relief
against Marder and Ramroop in thefificial capacities.

On May 21, 2020, Bowman filed an amended complaint. SeeDoc. 45. Bowman
presents largely the same facts to support her claims of discriminatidiaficetaand
hostile work environment under Title VII, Section 1981, and th&ADIn support of
her discrimination claim, Bowman addsewdocumentatedOctober 19, 2016,

consisting of a list of candidates who passed the exam for the Rent Examiner gosition.

3 Bowman also describes the promotions of at least six other HCR employees who werte¢inra017,
butshe does not contend thlese promotionwerediscriminatoy. Id. at 35-37.



Id. at 154-55. Regarding her retaliation claim, Bowman inclugss documents
showing the MCI’s case processing times in 2012 and 2018,107-109, and a copy of
her paycheck fron2012, when she previously worked in M, at 123. Lastly,
Bowman’s amended complaint does not allege new facts in support of the hostile work
environment claim but does includaexhibitfrom the initial complainthat wasnot
discussed in thMarch 130rder? This exhibit is an e-mail that Bowman wrote toey
Moro, Director of Human Resources at HCR, on March 24, 20hérein she
complairedthat Marder had pulled out documents from Bowman’s desk without her
permission anthenyelled and screamed at henen Bowman returned from a sick day.
Id. at 147-48. Bowman also accused Marder of calling her “stupid” to Tatano and
thereafter assigning a relatively new employee to review Bowman'’s abrkt 148.
However, Bowman alleges that Tatano voiced his disagreement with Mardert$insul
remindng her that le personally recruited Bowman to work at M@d. at 148. Indeed,

it appears that Bowmatiscusgdthe incident with Human Resources and reedat

SCORE.Id. at 149.
1. LEGAL STANDARD
When ruling on a motion to dismiss pursuankéal R. Civ. P. 12(b)(6), the Court

must accept all factual allegations in the complaint as true and draw all reasonable
inferences in the plaintiff's favor. Koch v. Christie’s Int'l PLG 699 F.3d 141, 145 (2d Cir.
2012). But the Court is not required to credit “mere conclusory statements” or
“[tlhreadbare recitals of the elements of a cause of attidshcroft v. Igbal556 U.S.
662, 678 (2009) (citingell Atl. Corp. v. Twomb\650 U.S. 544, 555 (2007)Yhe
well-pleaded allegations must “state a claim to reliaf itk plausible on its face.Id. If
the plaintiff does not “nudgefer claims across the line from conceivable to plausible,

[the] complaint must be dismissedTivombly 550 U.S. at 570.

4 The exhibit wasattached tdheinitial complaint atECF pages 92 and 93.



Of coursepro sepleadings should be redderally and interpret[ed] . .to raise
the strongest arguments that they suggektrgensen v. Epic/Sony Recqrdsl F.3d 46,
50 (2d Cir. 2003) (quotiniylcPherson v. Coombé&74 F.3d 276, 280 (2d Cir. 1999))he
obligation to read aro selitigant's pleadings leniently “applies with particular force
when the plaintiff's civil rights are at issueJackson v. NYS Démf Labor, 709 F. Supp.
2d 218, 224 (S.D.N.Y. 2010) (citifgcEachin v. McGuinnis357 F.3d 197, 200 (2d Cir.
2004)). However, such dantiff’s complaint must still “contain factual allegations
sufficient to raise a ‘right to relief above the speculative level’” in order to survive a

motion to dismissld. (quotingTwombly 550 U.S. at 555).

[Il. CLAIMSAGAINST MARDER AND RAMROOP
A. Discrimination

To establish @rima faciecase of discrimination under either Title VII, Section
1981, or the ADEA, a plaintiff “must show: (1) he belonged to a protected class; (2) he
was qualified for the position he held; (3) he suffered an adverse employment action; and
(4) that the adverse employment action occurred under circumstances givioganse t
inference of discriminatory intent.Brown v. City of Syracusé73 F.3d 141, 150 (2d Cir.
2012)(applying these elements to a claim under Title VIl and Sed$81);Holowecki
v. Fed. Express Corp382 F. App’x 42, 45 (2d Cir. 2010) (applying skeeelementso an
ADEA claim). All elements of theorima faciecase must be plausibly pleaded for the
claim to survive &ule 12(b)(6)motion to dismissthoughfactual allegations need only
support a “minimal inference of discriminatory motivation” at this stdgelejohn v.
City of New York795 F.3d 297, 311 (2d Cir. 2015Additionally, Section 1981 permits a
claim against a defendant in his individual capacity, but “[ijt must be shown that the
defendant had personal involvement in the allegedly discriminatory conduct in order for
personal liability to attach.'Schanfield v. Sojitz Corp. of Am663 F. Supp. 2d 305, 344
(S.D.N.Y. 20009).



The Court previously dismissed Bowmadiscrimination claimsgainst Marder
and Ramroopn their individual capacitiesnder Section 198hecause Bowman had
failed to allege that eithef themwere personally involved in the allegedly
discriminatory decision not to promote her in 2017. Doatd®-16. The Court noted
that theirposition of seniority was not sufficient to give rise to an inference that they
“actually participate[d] in theonduct giving rise to [this claimj¥ithout additional facts
connecting them to the promotion decisions. Doatd® (quotingSchanfield, 663 F.
Supp. 2dat 343). The only new evidence Bowmanprovides is the 2016 list of candidates
who passed the exam for the Rent Examiner position, with corresponding exam scores,
but this document bears no mention of Marder or Ramroop. Dat.1488-55. Neither
does it mention the twigmaleemployees who did receive promotions in 2017, and it is
irrelevant to theesults of the January 2017 exam that allegedly qualified Bowman for
promotion Therefore, the Court dismisses the individuggpacity clains again because
Bowman has failed tpleadany additional facts showitgatMarder and Ramroogpere
personally involved in the promotion decisions.

The Court also dismissed the discrimination claims against Marder and Ramroop
in their official capacities because Bowman did not plead facts plausibly showing that she
was passed over for promotidoscauseof her race, age, national origin, or any other
protected class. Doc. 409. She stated her own race, age, and national origin and those
of two employees who received promotions instead of her, but did not plead facts that
could have shoedthe decisionmakers themselwesre “motivated by discrimination.”
Id. Bowman’s amended complaint does not cure this defect because she has not alleged
any new facts that give rise to an inference of discriminatory intent based on her
protected characteristic Patane v. Clark508 F.3d 106, 112 (2d Cir. 2007) (holding that
discriminatory treatment is actionable “only when it occurs because of an egiploye

sex, or other protected characteristicThe 2016 list of candidates does not identify



which, if any, of them received promotions or show facts suggesting that any of them
received a promotion instead of Bowman based on discriminatory intent.

In her opposition brief, Bowman raises a new allegation of discrimination
involving another employee in the MCI who, despite having less “seniority” than
Bowman, received a promotion in August 2019. Docatts-9. Defendantargue that
this allegation should not be considered because it is not found in the amended complaint,
citing Fadem v. Ford Motor Cdor the gneral principle that “parties cannot amend their
pleadings through issues raised solely in their briefs.” 352 F. Supp. 2d 501, 516
(S.D.N.Y. 2005).Nevertheless,aurtsin this Districthaveat timesshown leniency t@ro
seplaintiffs by considering fets alleged for the first time in their opposition papers,
thoughthese new facts have usually been about events and claims already alleged in the
complaint. See, e.g.Smith v. CollinsNo. 15 Civ. 0216 (PAE) (JCF), 2015 WL
13746668, at *2—-3 (S.D.N.Y. Oct. 1, 2015) (accepting factual allegatiqme se
plaintiff’s opposition brief expounding on events already described in the complaint);

Shipman v. New York State Office of Persons with Developmental Disabilities, No. 11
Civ. 2780 (GBD) (FM), 2012 WL 897790, at *2 n.3 (S.D.N.Y. Mar. 13, 2012) (same).

Bowman’s new allegation, on the other hand, regards the promotion of a
previously unmentioned employee occurring almostyteas aftershe was passed over,
andover one year after the alledgdetaliatory decision to transfeer from SCOREo
MCI. Further, there is no indication that Bowman filed an EEOC discriminationcharge
based on this allegation — without whitths claim wouldbe dismissethecause
Bowman has not exhausted her admiatste remediesNat’| R.R. Passenger Corp. V.
Morgan 536 U.S. 101, 114 (200R)kach incident of discrimination. .constitutes a
separate actionable ‘unlawful employment practice.”). Lastly, the new atiagat
insufficient to sustain a claim of discrimination because Bowman does not allege that she
applied for the position or was passed over for promotion because of her race, age, or

national origin. Bowman fails to plead facts showing that the decision to promote the



other employee and not her was motivated by discriminatibexefore, the Court will
not consider theew andunrelated allegationf discrimination in 2019, and the
discrimination claim against Marder and Ramroop in their official capacities is dismissed

without prejudice.
B. Retaliation

A retaliation claim under Title VII, Section 1981, or the ADEA requires eviglenc
that“(1) the employee engaged in [a] protected activity; (2) the employer was aware of
that activity; (3) the employee suffered an adverse employment action; and (4) there was
a causal connection between the protected activity and the adverse employment action.”
Dickens v. Hudson Sheraton Corp., LI®7 F. Supp. 3d 499, 522 (S.D.N.Y. 2016),
aff’d, 689 F. App’ x 670 (2d Cir. 2017As with discrimination claims undeegtion
1981, retaliation claims under this statute against a defendant in his individualycapacit
require a showing that the defendant had personal involvement in the allegedlyorgtaliat
conduct. Schanfield, 663 F. Supp. 2d at 344.

Regarding the individal capacity claims, Bowman has failed to plead ftas
show Marder or Ramroop were personally involved in the decision to transfer Bowman
from SCORE to MCI. The Court has already founthattheallegation that Ramroop
summonedowmanto the meeting where Tatano ordered Bowmaaigsfer with
Marder presentdcesnotindicatethat either Marder or Ramroop “were involved in the
actualdecision to transfer Bowman.” Doc. 4015 (emphasis added)Bowman has not
pleaded any additional facts connecting these defendantsttarnk&er decisionso the
retaliation claimagainst Marder and Ramroop in their individual capadiéigs.

The Court previously dismissed the retaliation claim against Marde and Ramroop
in their official capacities under Title VIl and the ADEAecause Bowman did not allege
factsplausibly supportinghatHCR knew she had engagedaiprotected activity by
filing her EEOC charge. Doc. 40 at 11. Bowman’s amended complaint re-alleges the

same facts surrounding the transfer decision, and they still fail to suggest thatraethe



of the decision, HCR was aware of the EEOC charge. Though she was notified of the
transfer decision théay after the charge was filed, Bowman does not plead additional
facts that raise the knowledge element past the “speculative |ea&kson v. NYS Dept
of Labor, 709 F. Supp. 2d 218, 224 (S.D.N.Y. 2010) (quoBeg] Atl. Corp. v. Twombly
550 U.S. 544, 555 (2007)).

Likewise, Bowman has not pleaded new facts suggesting that the transfer to MCI
was materially adverse.New documents showing the average processing times for the
MCI in 2012 and 2013, Doc. 48107-09, and a copy of Bowman'’s paycheck from May
2012 (when she was workingtime MCI), id. at 123, are irrelevant to the determination
of whether transfeing her from SCOREo MCIin 2018was an adverse employment
action.

For these reasons, Bowman'’s retaliation claims against Marder and Ramroop in

their official capacities aredismisgdwithout prejudice.
C. HostileWork Environment

Bowman wasnly allowed to replead hdrostile work environmerdlaim under
Section 1981 because she did not exhaust her administrative remedies undférdiitle
the ADEAand these were dismissed with préged Id. at 13—-14. To state a clainander
Section 1981, thplaintiff must show thatthe alleged harassment wasfficiently severe
or pervasive to alter the conditions of the victim’s employment and create an abusive
working environment.”Alfano v. Catello 294 F.3d 365373 (2d Cir. 2002]citation
omitted). Bowman’s amended complaint falls short of this standard because she
re-alleges incidents— such as théailure to promote her arttie confrontatiorwith
supervisors in 2016 — that the Cohasalready concluded “fai[l] to show that her
workplace was permeated with hostility.” Doc.a@4. Additionally,Bowman’s

handwritten letter also highligh¢$) a 2013 incident involving a fight between

5 Even Bowman’s conclusory allegation in the initial complaint that the MCI is an “urafialeounit,”
Doc.?2 at87, is nowhere found in the amended complaint.



co-workersat MCl that Bowmarallegedlyinstigaedand (2) an accusation in 2017 that
Bowman disturbed a co-worker by spraying perfume on her. Dat.3#51. Rather than
supporting Bowman’s claims, these incidents could lead to an inference theatsbié
created a hostile work environménturtherBowman does not allege that either Marder
or Ramroop werdirectly involved in these incidents.

Bowman also re-alleges incidents involving Marder in 2016 that merit
consideration. As noteslipraPart I,Bowman accused Marder () calling her “stupid”
to Tatanan her presence, (2) assigning a new employee to review Bowman’s work, and
(3) yelling and screaming at Bowman on at least one occasion in March RD36.
147-48. ClearlyMarder’sinsults and yelling could have caused Bowman
embarrassmerdnd humiliation Butas describetty Bowman, tk incidentsappear to be
“one-offs” that ultimately did not alter the conditions of Bowman’s employmaifano,
294 F.3dat 373 (“The plaintiff must show that the workplace was so severely permeated
with discriminatory intimidation, ridicule, and insult that the terms and conditions of he
employment were thereby altered.”). Bownhanself explainethatTatano defended
her agaist Marder’s insult and that she remained in the SCORE unit after the incident.
Doc. 45 at 148-49. Bowmatsohas not poirgdto any “resulting disadvantage or
adverse effect on her job performance” caused by her docketing work being placed under
reviewwith another employeeAlfang 294 F.3d at 376. Accordingly, Bowman'’s hostile

work environment claim against Marder and Ramroop fails.

6 After the 2013 incidenffatanosenta memorandum tBowmaninforming her that she had been accused
by coworkers of creating a hostile work environmdnithestated that no formal disciplinary action
would be takerbecause the eworkers had come to him “in confidence.” Doc. 45 at 10304

"Bowman does allege that the accusation of perfspnaying was reported to Marder, Doc.at3, but
this is only a tangentiainvoluntaryinvolvement Bowman does not allege that Marder took any action
based on the report.

10



V. CLAIMSAGAINST HCR

As with the claims against Marder and Ramroop, the claims of discrimination and
retaliation againgtiCR under Title VIl are not adequately pleadadd the Court

dismisses them w#hout prejudice.
A. Discrimination

Bowman re-alleges that HCR passed her over for promotions in 2017 betause
her age, race, and national origin. Doc. 45 at 2-3. HCR argues that her discrimination
claim failsas tothe fourth element of therima faciecase, that the adverse employment
action occurred under circumstances giving rise to an inference ohdisatory intent.”
Brown v. City of Syracusé73 F.3d 141, 150 (2d Cir. 2012). As outlirsegbraPart
[lI.A, Bowman has failed in her amended complaint to allege facts supporting an
inference thaHCR did not promote her because of her age, race, or national origin. She
has restated many of the facts set forth in the initial complaint, including the age, race,
and national origin of the employees who did get promotionghbae havereviously
been deemed insufficient. Doc. 40 at 9. The new document with the 2016 exam scores of
promotional candidates sheds no light on the motivation behind the 2017 promotions
based on a 2017 exam. For these reasons, the Court dismisses the discrimination claim

against HCR.
B. Retaliation

Similarly, Bowman has faileatplead facts that support an inference that the
second and third elements of a retaliation claim are met, namely(2Zh&hé employer
was aware of that activity;” and3’) the employee suffered an adverse employment
action.” Dickens v. Hudson Sheraton Corp., LU®7 F. Supp. 3d 499, 522 (S.D.N.Y.
2016),aff’d, 689 F. App’ x 670 (2d Cir. 2017). Bowman has not alleged facts plausibly
supportingthe inferencehat HCR was aware of the EEOC charge she had filed only a

day earlier. And there are no akigns suggesting that the transfer to MCI in 2018 was

11



a materially adverse employment acti@@ee supr@art II1.B. Therefore, Bowman’s

retaliation claim against HCR fails.
C. HostileWork Environment

Contrary to Bowman’statement that[&a]s per The Honorable Edgardo Ramos,
U.S.D.J., | am able to replead my . . . hostile work environment claims, against my
employer, New York State Housing and Community Renewal,” Doc. 45 at 2—-3, the Court
specifically dismissed this claim with prejudice. Doc. 40 at 6, 18. The Court reaffirms its
findings that she did not exhaust her remedies for this claim under Title VII or the ADEA,
and relief under Section 1981 against HCR is barredl&yenth Amendment sovereign

immunity. Id. at6, 13-14.
V. FUTURE AMENDMENTS

As discussed above, the Court dismisses the amended complaint for much the
same reasons it dismissed the initial complaint, namely, Bowman'’s failure to atiequate
plead facts supporting her clainikhe claims are dismissed without prejudice because
the Court has not reviewed them on the merits arniddleéectsare not “substantive or
incurable”; with better factual pleading, Bowman could conceivably state clgiors
which relief may be grantedCf. Larkem v. Dept of EducNo. 17 Civ. 7017{ER), 2018
WL 1959555, at *6 (S.D.N.Y. April 23, 2018Jlismissimg Title VII claims with prejudice
because plaintiff failedto file an EEOC charge).

To amend her complaint again, however, Bowman must complyFedhR. Civ.
P.15(a)(2), which requires her to obtain either leave from the Court or the consent of all
opposing parties. As a general rule, leave to amend should be freely gcansediin
the case opro seplaintiffs in particular, the courts “should grant leave to amend if a
‘liberal reading’ provides ‘any indication that a valid claim might be statédrkem
2018 WL 1959555, at *5 (quotinguoco v. Moritsugu222 F.3d 99, 112 (2d Cir. 2000)).
But given Bowman's failure to cure the defedentified in the March 13 Order, the

Court must be assured that she will do so now before granting [€éesenoMarine SA v.

12



Giftports, Inc, 758 F.3d 493, 505 (2d Cir. 201#A plaintiff need not be given leave to
amend if it fails to specify. . to the district court . . . how amendment would cure the
pleading deficiencies in its complaint.’). Accordingly if Bowman moves foleave to
amend, she must attach a proposed second amended comnpdiaiancisely explain

how she has addressed the defédtstified in this Opinion & Order.
VI. CONCLUSION

For the foregoing reasons, Defendants’ motion to distheseamended complaint
iSs GRANTED. The claims therein are dismissed without prejudice. If Bowman wishes
to make a motion for leave fide a second amended complaint, she must do so by
December 5, 2020. In seeking ledwexmend Bowman must provide her proposed
second amended complaarida conciseexplanation of hovghe has addressed the
defectsidentified in this Opinion & Order.

The Clerk is respectfully directed to terminate the motion, [dc.

It is SO ORDERED.

QD __

Dated: November 5, 2020 ""?{J L iy
New York, New York Y

EDGARDO RAMOS, U.S.D.J.
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