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DOCUMENT
UNITED STATESDISTRICT COURT FLECTRONICALLY FILED
SOUTHERN DISTRICT OF NEW YORK DOCH:
DATE FILED: November 30, 2020
ODSCAPITAL LLCET AL,
Plaintiffs,
-against- 18-CV-12083 (ALC)
JA SOLAR HOLDINGSCO.LTD ET AL, MEMORANDUM AND ORDER
Defendants.

ANDREW L. CARTER, JR., District Judge:

ODS Capital LLC and Altimeo Asset Managemeaimmencedhis securities actioon
December20, 2018 against JA Solar Holdings Co. Ltd, Boafang Jin, and Shaohua Jia
(“Defendants”) alleging that Defendants participated in a schemuefraud JA Solar's ADS
holders into selling their securities at a price artificially depressed htddair value (ECF No.

1). Defendants now move to dismiss the amended comp{&i@E No. 54) For the reasons that
follow, the Courgrants Defendants’ motion to dismiss.
FACTUAL BACKGROUND

Plaintiffs purport to bring claims on behalf of two distinct classeBlaintiffs. The first
class of Plaintiffs coverShareholdersvho sold their JA SolaBecurities during the Class Period
and prior to the completion of tiverger(“ SellerShareholders))and the second class of Plaintiffs
concerns Shareholdesho held their JA Solar Securities through the close of the class period and
ultimately soldtenceredtheir securitiesn the Mergerfor either $7.55 peAmerican Depositary
Share (“ADS”)or $1.51 per common sha(&'enderer Shareholders”). Am. Compl. at 1 320,

323.
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Defendant JA Solar

JA Solaris a Chinese solar power compdioynded byBoafangJin (“Jin”) in 2005. Am.
Compl. 1 53, 55JA Solar'sADS werelisted on the NASDAQ, which would remain JA Solar’s
only publicly traded securities from the time of its IPO through the completion of ¢hgeMid.
Initially, JA Solar’s primary business had been the manufacturing and sale ofelslddcat |
56. However, in 2009, 2013, and 2015, JA Solar expanded its business, manufacturing silicon
wafers and solar modules and engaging in project develaamd the sale of electricityl. at 1
56-67. JA Solar sells its products in over 90 countries, and for the years ending on December 31,
2015, 2016, and 2017, JA Solar generated approximately $2 billion, $2.3 billion, and $2.9 billion
in total revenue respectivelld. at  58.

Defendant Jin

Plaintiffs allege Defendant Jin had multiple ties to JA Solar, including contrdtie
Jinglong group of entities, which owned the largest stake in JA Solar prior to the dedgeere
part of the Buyer Group that continued to own a substantial stake in the Company aftegére Mer
did substantial business with JA Solar in related transactions; and facilitatedlistiagre
transaction following thdlerger.ld. at § 59. Specifically, Jinlong BVI, part of the lding group
of entities, was JA Solar’s largest shareholder prior to the Merger, owppmgxdmately 16.3%
of the Companybefore and after the Mergdd. at § 60.Defendant Jin owned approximately
32.96% of JinlongBVI and served as its sold directdd. Additionally, Jin controlled Hebei
Jinlong as the largest shareholder, owning 74.85% of the Conlgaay 62.

Defendant ia
Defendant Jia waa member of JA Solar’s Board of Directaaad Chairman of the two

person Special Committegho ultimately recommended that the Board approve the Merger.
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The Instant Merger

On June 5, 2014, the Buyer Group initially submitted a preliminary proposal leti&r to J
Solar’'s Board of Directors, indicating an intention to acqallef the outstanding shares of the
Company that was not presently owned by the Buyer Grouginpaivate transaction for $9.69
per ADS in cashld. at § 67.The Board of Directorshenestablished a Special Committee to
consider the proposal, including “the power and authority to . . . (i) investigate, eydlgatss,
and negotiate the Proposed Trartig, (i) make reports and recommendations to the Board as
the Special Committee considers appropriate with respect to the PropossalcTiom, (iii) retain
any advisors . . . and outside counsel, as the Special Committee deems appropeate (iy
exercise any other power that may be otherwise exercised by the Board ati tBaecial
Committee may determine is necessary or advisable to carry out and fulfilltiés @und
responsibilities through the abandonment or completion of the Propcmesh¢tion.ld. at 1 68.

The Special Committee obtained Houlihan LoK&joulihan”) as its independent financial
advisor and Gibson, Dunn & Crutcher LLP as its independent U.S. Legal adidisar] 69. The
go privatetransaction was then put on hold from October 27, 2015 to May 3, 2017 because the
Buyer Groupfailed tosecure adequate financing for the transactabhrat  70.

On June 6, 2017, the Buyer Group submitted a new profaodhke go private transaction
and offered $6.80 per ADS in cagdt. As justification for the lowered offer, the Buyer Group
cited “(i) significant volatility in global financial markets hindering the Buyer Groapity to
secure financing, (ii) poor short term outlook for the solar industry, (iilpas®d uncertaiptin
trade policy and government subsidies affecting the Company’s growth prospects, and (iv)

economic slowdown and challenges in Chinld” at § 71. Negotiations ensued with the Special
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Committee, andn October 27, 2017, the Buyer Group offered $7.55 per ADS and $1.51 per share
as its best and final offeid. at 1 72.

Thereafter, Houlihan determined that the consideration of $7.55 per ADS wad. fatir]

73. The Special Committee relied on Houlihan’s analysis in reaching their conclbsibthé
Merger was fairandtheir recommendatioto the Board thathey should authorize and approve

the Mergerld. at § 90.JA Solarprovided information to Houlihan for his analysis, and Houlihan
“relied upon and assumed, without independent verification, the accuracy and completeaties

data . . . made availablgd him. Id. at § 91.Specifically, Houlihan accepted the financial
economic, market conditiongrovided and assumed that they were prepared in good faith,
expressing no opinion with respect to such projections or the assumptions on which theydare base
Id.

On October 27, 2017, the Special Committee approved the proposed Merger and
recommended that the Company’s Board of Directors approve the transddtian.§ 75.
Shareholders that exercised their right to dissent from the Merger under Aalanda Law, and
the shares of the Rollov&hareholders that were a part of the Buyer Group were excluded from
receiving the Merger considerationl. at { 76. The Board, excluding Defendant Jin, unanimously
approved the proposed Merger, concluding that it was “fair and in the ridesgsis of the
Company and Unaffiliated Security Holdetd. at § 7. On November 17, 2017, the Company
and Buyer Group executed the Merggreementor the proposed transactidd. at I B.

Plaintiffs allege that the Special Committee and the Board prontbtederger as

advisable based on alleged poor economic comditod JA Solar and the markéd. at T 79.
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Proxy Materials

Plaintiffs allege that thé&roxy Materials were misleadindd. at  84. As the Merger
approval would require at least tloirds of the Company’s shares that were present and voting,
between Mvember 17, 2017 and February 1, 2018, plaintiffs allege that “Defendants authorized
the filing of materially false and misleading Proxy Materials with the SHL.For instance,
Shareholders had the right to dissent from the proposed Merger and exercise thesalapghts
to receive payment of the fair value of their shaigsat § 85. According t®laintiffs, exercising
the right to dissent was discouragktl.The Proxy Materials warned that dissenting was risky as
the fair value of the shares determined by Cayman Islands Companies Law esdainrand
could be less than the Shareholder would receive pursuant to the Merger Agreémen
Consequently, the Pxg Materials instructed that Cayman Islands Companies Law was technical
and complex and advised Shareholders to consult Cayman Islands legal cohegeliEhed to
exercise dissenters’ rightisl. Plaintiffs further allege that dissenting was more difficult for ADS
holders because the Proxy Materials advised ADS holders would have to go through “extra
complicated procedural steps and bear the extra costs of doinigl.sat™{ 8687. Due to the
misleading Proxy Materials, Plaintiffs state that most &aiSSecurityholders were convinced
not to take the risk of dissenting from the Mergérat Y 89.

Additionally, Plaintiffs allege that the Proxy Materials made assurancesthainsaction
to relist in China was under consideration; expressly deldithat any such transaction was in
the works;andaffirmed that there was no viable alternative to the proposed sale obinga@y
to the Buyer Groujd. at 11 99102.JA Solar made further assurances in Decembeéf gbugh
their website postinga ndice that again assured investors that there were no plans to relist its

shares in Chindd. at  103. On January 11, 2048d February 1, 2018, JA Solar published the
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Amended Proxy Materials and the Second Amended Proxy Mateeginducing statements
concerning the Buyer Group’s intention not to relist its shares in Auliret. 1 105106.A final
amendment would be issued on July 16, 2018, following the completion of the Mdrgr]
118.

Shareholder Vote

Approval of the Merger required an affirmative vote of Securityholdepsesentingat
least twethirds of JA Solar'sshares that were present and votidgat 9 82. On March 12, 2018,
90% of the Company’s total outstanding ordinary shares presenting in person or by proxy voted in
favor of theMerger.ld. at 11 10#108. Approximately 56.5% of the Company’s total outstanding
ordinary shares presented in person or by proxy at the mektingdditionally, 10% of the
Company’s ordinary shares exercised tthigssenting rights and objected to the Merdgrat
109. Since 10% of the Company’s ordinary shares objected to the Merger, the Company and the
Parent Parties had the right to terminate the transaction unless the PaiestiRPavbcably
waived thatcondition within 10 business daysl. at § 110. The Company stated that it would
“update its shareholders if and when it receives from the Parent Parties theimdeitlsiespect
to their granting of the waiver in due ¢sa.” Id. at  111. The Company nevepdated the
Shareholdersand the Merger closed with neither the Compaorthe Buyers terminating the
transactionld.

Following the Merger, Defendant Jin’s stake in the Company increased from &.4% t
79.8%, Defendant Jin wald continue to serve as the Chairman of the Board and CEO of the
surviving Company, and Jinglong BVI, which Defendant Jin owned a 32s9&kéin, had an
ownership interest of 16.3%l. at 1 13, 116 According to Plaintiffs, the plan for the Merger was

to allowJA Solarinsiders to take over 100% of JA Solar for far below the Company’s actual value.



Case 1:18-cv-12083-ALC Document 80 Filed 11/30/20 Page 7 of 31

Id. at  114.Notwithstanding Defendant Jin, other members of Buyer Group kept their same
standing in the Companyd. at § 115. Plaintiffs, however, allegieat those members would
benefit from the plan to relist the Company in China at a higher valuation.

On July 16, 2018, the Merger was completed, and JA Solar no longer exigieiliaky
traded and became a subsidiary of an entitgedby the Buyer Grougdd. at § 117. The previous
Company’s ordinary shares were canceled in exchange for the right to receiven&hsh per
share and the Company’s ADS was cancelled in exchange for the right to receive 485 in
per ADS.Id.

PostShareholder Vote andlerger

On April 30, 2018, after the shareholder vote, JA Solar released its Annual Report for 2017.
Id. at § 120. Despite the projections in Brexy Materials, JA Solar reported the revival of industry
demand, as well as expected gtiown 2017 and 2018 due to developing and emerging markets
such as India and Chinll. at § 121. Additionally, regarding JA Solar’s finances, the Company
reported a total revenue of $3.022 billion and a net income of $46 midicet. § 125.

In the Praxy Materials released on January 11, 2018 and February 1, 2018, the Company
projected a total revenue for 2017 of $2.596 billion and an estimated net income of $39 million.
Plaintiffs allege that JA Solar’s financial projections were 16% and 18% lowettthartotal
revenue and net income estimates for 2017, and that the projections werkigrdgiéSolar
Securityholders’ decision to vote in favor of the Merdgbrat § 125Additionally, Houlihan relied
exclusively on his financial analysis in determining the Merger’s fairness, wi@shbased on
underestimated projections provided by the Complahwt T 128.

Plaintiffs allege the Securityholders approved the Merger based on the recdation

and/or fairness determinatiopsovided bythe Proxy Materials, the Board, Houlihan, and the
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Buyer Groupwhich relied uponprojections and misleading characterizations of the Company’s
business conditions.
Relisting Rumors and Confidential Withesses

Despite assuring investors that there were no plans to relist, Plaintiffs hb¢dgecre was
actually a present plan in place for JA Solar to relist its shalaisitiffs identifya statement from
Jin on November 19, 2017 and four confidential withe€$&24/s”) that they allegare indicative
the Compny’s plan to relist its sharésllowing the Mergerld. at  131. FirstPlaintiffs allege
that Jinstated at the2017 Entrepreneur ‘“To conscience’ (Beijing) Forutimdt JA Solar had plans
to return to the Chinese capital Markets in a publicly traded forum within the followingrtwo
three yearsld. Plaintiffs further state thahe informal marks were by no means a definitive
statement of the Company’s plait.

Plaintiffs’ first CW was a sales manager in JA Solar’'s Shanghai office from befotarthe s
of the Class Period in 2018; reported to a senior member of the Sales grouprianiy&hina;
and recalled hearing about the relisting plan at the beginning of RDB8.J 133.

CW 2 was a financial analyst witthe Beijing office from 2015 until after the Merger
closed in July 2018; reported to a senior member of the financial anafysisaed stated that he
first heard about the delisting plan sometimeQ@2and heard that the Company probably would
be relisted on the Ahares Market after hearing about the delisting ptamt § 135.

CW 3 worked on financial analysis in the Beijing Office from before the start of tbe cla
period to 2018reported to a senior member of JA Solar’s financial analysis group; and recalled
seeing a message on JA Solar's website telling people not to believe the rumorsgebard
relistingand that even after this message, the rumors regarding the relissrggguld. CW 3

further explained that in May or June of 2018 an audit team from BDO China cameeB®ijthg
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office, andCW 3inquired about whicltapital market the Companyas going to be relisted in,
and one of the auditors replied that it was restided.ld. Plaintiffs allege thathis shows thalby
May or June of 2018, JA Solar was far enough in its relisting plans to have its Cuinkise
begin its audit that would be necessary for the transaction to take plade yweakilcl normally not
occuruntil the final stages of the proceks.at { 136.

CW 4 worked on JA Solar’s sales staff from 2016 to 2CM 4 heard about the delisting
plan in Spring of 2018 and heard from a colleague that JA Salated to go back tblainland
China.ld. at 1 138.

JA Solar Announces the Relisting

On July 19, 2018, three days after the Merger closed, JA Solar and Tianye Tonglian
(“Tonglian”) signed their agreement for Tonglian to acquire JA Solar by issuing 100% of JA
Solar’s equityld. at § 140This deal operated as a backdoor listingich is “a way for a company
to go public without the hassle and costs of a traditional initial public offeand”allowed JA
Solar to return to the stock market at “multiple of the value of whiglag taken privateby
relisting on the Shenzhen Stock Exchardeat 11 140, 144.

Thereafter on July 23, 2018, Tonglian published a “Public Notice on Material Asset
Restructurings Agreement,” announcing the intent to conduct the backdoor listidg Sdlar
through Tonglian purchasing a 100% stake in JA Slaat 142 After the tansaction, the letter
of intent stated that Defendant Jin would become the controller of the Gsimgany.ld. On
November 4, 2018anuary 21, 201@nd January 22, 201he national financial media in China
Bloomberg and China Business Newaportedthe deal, estimating that JA Solar could place an
estimated $1 billion worth of net assets into Tonglian, whiaemultiple times the value at which

JA Solar went privateld. at I 146, 147, 149. Bloomberg further reported that purchase of JA
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Solar’s eqity for 1.1 billion is around 11 times JA Solar’s net profit in 2017 and it is also more
than three times JA Solar’s earlier valuatimh.at { 150.

Plaintiffs allegethat this higher valuation in China was Defendant Jin’s and the Buyer
Group’s primary motivation for completing the Mergkt. at § 148 Plaintiffs further allege that
in the restructuring report that JA Solar and Tonglian issued regarding the religtigplar
reported operating income for 2015 through 2017 that exceeds what was reported in the Proxy
Materials and other SEC filings when it was listed on the NASDACat T 152. Plaintiffs allege
that these projections in the Proxy Materials were deflat comparison to the figures that JA
Solar reported in China in connection with the relistiltg.at  153.Presently,the relisting
continues to progress through the Chinese regulatory approval pidcesd 156.

Timing of the Relisting

Plaintiffs allege that the relisting could only have been announced after a lengthy period of
deal making, but state that the exact details of JA Solar's deal making is largebyvania at
19 157, 160. Plaintiffs rely on an expert in Chinese M&A arpltals market transactions in
explaining the steps it would take to reach the stage of announcing the relisting to thdgubli
at 11 15#160. Plaintiffs allege that hiring a financial advisor or investment Bank dretjal
advisor; identifying a potential transaction counterparty; finding the appropeiseng shell;
auditing and accounting compliance; performing diligenceaiential transaction counterparty;
conducting regulatory assessments; negotiating preliminary transaction termslrehvariable
interest entity structure; and divesting the sfiginpany of its assets would normally take more
than 12 months for @ompany to agree to announce an asset restructuringalesf[ 163+171.

Therefore, plaintiffs allege that the relisting must have been underyaylyp 2017 beforethe

1C
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announcement of the Merger in November 2017 and the publication of the prelifRnoagy
Materials on December 11, 201d. at § 172.
False and Misleading Statements and/or Omissions

Plaintiffs allege that Defendants made several materially false and mislstati@gents
and omissions during the class periods, including staternretite Preliminary, Amended, and
Second Amended Proxy dferials, and JA Solar's websitencerningan intention not to relist;
statements thePreliminary,Amended, an&econd AmendedProxy Materialsthat presented the
transaction as fair; statements in Eneliminary, Amended, an&econd AmendedrBxy materials
regarding the Special Committegthe Board’s, and the Buyer Group’s determination that the
transaction was fair; statements regardimg triggering of the dissenting shareholder condition
whereJA Solarstated it intendedo updateShareholders regarding the Parent Parties decision
whether to terminate the Merger Agreement.

Scienter

Plaintiffs allege that Jin and Jia acted with scientemaking the materially false and
misleading statements and omissions as they had actual knowledge that the statements and
omissions were false and misleading, or acted with reckless disregard for the trusityooffa
those statements and omissiddsat 1 292.

Plaintiffs further allege Defendant Jin had the motive and opportunity to caherfriaud
as he had the ability to influence information contained in the Proxy Matdréal the opportunity
to vote his substantial amount of shares as he sawfiirtther cement the Merger; and stood to
own 79.8% of the Company following the Mergét. at { 293. Due to the aforementioned,
Plaintiffs allege Defendant Jin had the motivation to complete the transaction avése poice

possible, and thus by dafing the value of the JA Solar Securities through the fraudulent scheme,

11
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Defendant Jin subsequently reduced the money he needed to spend to acquire J& Sofar.
294. Through the defrauding of JA Solar Securities, Plaintiffs allege Defedoareceived a
windfall of at least $440 milliorid.

According to Plaintiffs, Defendant Jin and Defendant Jia, by virtue of their position and
control of the company, would have been involved and apprised of the backdoor listing
negotiations that predated and coincided with the Merger prddeas 1 301-302.

Loss Causation

Plaintiffs allege that through Defendants’ scheme to deceive the markétigpresenting
the facts and making certain omissions, Class members relied on the mirgpi@ss and on
the market price of JA Solar Securities during the Class Period and sold their shateprassed
price.ld. at  319. Plaintiffs allege that the Class members did not receive fair value for their share
in the Merger, and the that the true value of the ADS far exceeded the Mergeeraimsidd.
Plaintiffs state thathis is supported by the value of the company during the relisting, the eventual
disclosure of financial results that were significantly higher than the projeaiged to evaluate
the transactiond.

Plaintiffs additionally state that Class members wbt their shares during the Class
period suffered economic loss as their shares were sold at a depressed value and were deprived of
fair value of their shares through the false and misleading statentemris] 320. The false and
misleading statement&tkrredShareholders from making an informed decision in exercising their
right to dissent and seek appraiddl. at § 322. As to the Plaintiffs who held their JA Solar
Securities through the close of the Class Period sold their JA Solar Securigélseio$7.55 per

ADS or $1.51 per common share; however, Plaintiffs allege these shares wariawmidre than

12
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the transaction price as evidenced by the relisting in China which valued JA Saldtiermimes
the Merger priceld. at 1 323.
PROCEDURAL HISTORY

Plaintiffs commenced this action on December 20, 2018. (ECF No. 1.) On March 8, 2019,
the Court appointed Altimeo Asset Management and ODS Capital LLC-Ea@®laintiffs. (ECF
No. 158) On June 14, 2019, Plaintiffs filed an amendenhplaint,(ECF No. 32), and on February
28, 2020, Defendant moved to dismiss the amended comgECH. No. 3.)

LEGAL STANDARD
Motion to Dismiss

When deciding a motion to dismiss, the Court must “accept as true all factual statements
alleged in the awmplaint and draw all reasonable inferences in favor of the-nmmring
party.” McCarthy v. Dun & Bradstreet Corp482 F.3d 184, 191 (2d Cir. 2007). However, the
Court need not credit “[tlhreadbare recitals of the elements of a caastion, supported/bmere
conclusory statementsAshcroft v. Igbal 556 U.S. 662, 678 (2009) (citifigell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007)).

Claims should be dismissed when a plaintiff has not pleaded enough facts thsibtpla
give rise to an entitlement for relield. at 679. A claim is plausible “when the plaintiff pleads
factual content that allows the Court to draw the reasonable inference thatehedaht is liable
for the misconduct allegedld. at 678 (citingf'wombly 550 U.S. at 556). While not akin to a
“probability requirement,” the plaintiff must allege sufficient facts to show “ntba@ a sheer
possibility that a defendant has acted unlawfullg.(citing Twombly 550 U.S. at

556). Accordingly, where a plaintiff alleges facts that are “merely consisteht aidefendant’s

13
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liability, it ‘stops short of the line between possibility and plausibility of kmtient to relief.”
Id. (quotingTwombly 550 U.S. at 557).
. Federal Rules of Civil Procedure 9(b)

Under Rule 8(a) of thEederal Rules of Civil Procedure, pleadings must contain only “a
short and plain statement” of the basis for the court’s jurisdiction and of the clammghthat
the pleader is entitled to relief, and a demand for the relief sought. Fed. R. Ca). Plo8(ever,
where, as herdlaintiffs allege fraud claims under § 10(b) of the Exchange Act, the comiglaint
subject to the heightened pleading requirements of Federal Rules of Civillthe&¢b) and the
Private Securities Litigation Reform Act of 1995 (the “PSLRA”). Rule 9(b) requiras the
complaint “state with particularity the circumstances constituting fraud or mistkesatisfy the
particularity requirement, a complaint mtigt) detail the statements (or omissions) that the
plaintiff contendsare fraudulent, (2) identify the speaker, (3) state where and when theestiaem
(or omissions) were made, and (4) explain why the statements (or omissions) are ftauenlen
Guar. Ins. Co. v. Putnam Advisory Co., L83 F.3d 395, 403 (2d Cir. 2015).

The PSLRANoIds private securitieaintiffs to an even more stringent pleading standard.
Under the PSLRAPIaintiffs must “(1) specify each statement alleged to have been misleading
[and] the reason or reasons why the statement is misleading; and (2) statetwithapty facts
giving rise to a strong inference that the defendant acted with the requiesdfstand.” Tellabs,
Inc. v. Makor Issues & Rights, Lidb51 U.S. 308, 3212007)(internal citation and quotation
marks omitted) (quoting 15 U.S.C. § 78(b)). To determine that an inference of scienter is strong,
the court must decide whether “a reasonable person would deem the inferesieatef sogent
and at least as compelling as any opposing inference one could draw fromcthe fa

allegal.” Tellabs 551 U.S. at 324.

14
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DISCUSSION

[I1.  Section 10(b) of the Securities Exchange Act and Rule 10b-5

To state a claim under both Section 10(b) of the Exchange Act and Rule RGhntiffs
must show: “(i) a material misrepresentation or omission; (ii) scienter; (iii) a coomeavith the
purchase or sale of security; (iv) reliance by the plaintiff(s); (v) economic &osk (vi) loss
causation.In re Omnicom Grp., Inc. Sec. Litjp97 F.3d 501, 509 (2d Cir. 201@®ee alsd5
U.S.C. 8§ 78u4(b).Plairtiffs, here,allegea scheme to depress the matikgmisrepresenting JA
Solar’s financial position andithholding a plan to relisJA Solarafter theMerger, thereby
allowing Defendants to purchasé Solar at thedepressed price at the expensePtintiffs.
Defendarg argue thaPlaintiffs’ Amended complaint should be dismissed as Plairi#iffso state
claim under Section 10(b) of the Exchange Act and Rule 10b-5.

Since there is no dispute that Plaintiffs allege a connection with the peirchssde of a
security and economic loss, the Court does not address those elements

A. Material Misrepresentations or Omissions

Here, Plaintiffs allege that Defendants made materially false and misleading stegemen
and omissions in thereliminary,Amended, an@econd Amended Proxyaterials and JA Solar’s
website regarding JA Solar’s intention not to relist; the Special Committee’Botird’s, and the
Buyer Group’s determination that the transaction was fair; and the intent to Gbdaéholders
regarding the Parent Parties decision whether to terminate the Merger Agrddlaietitfs have
adequately pleadti material misrepresentafis or omissions.

Rule 10b-5 “renders it unlawful to make any untrue statementnatarialfact or to omit
to state anaterialfact necessary in order to make the statements made, in the light of the

circumstances under which they were made, not misigddievy v. Maggiore48 F. Supp. 3d

15
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428, 444 (E.D.N.Y. 2014itation and internal quotation marks omitted). “A statement is
considered materially misleading und@i.0(b)when its representations, viewed as a whole,
would have misled a reasonable inees Id. (citations and internal quotation marks omitted). It
is not sufficient to allege that the investoight have considered timaisrepresentatioar omission
important, nor is it necessary to assert that the investor would have acteadhtijfi€mn accurate
disclosure was mad&anino v. Citizens Utils. Co228 F.3d 154, 162 (2d Cir. 2000).

Materiality is a mixed question of law and fact, and accordingly at the motiaanisd
stage “a complaint may not properly be dismissed . . . on thedjtbatthe alleged misstatements
or omissions are nohaterialunless they are so obviously unimportant to a reasonable investor
that reasonable minds could not differ on the question of their importddcgeitation and
internal quotation marks omittgdsee alsdn re CannaVest Corp. Secs. Liti@07 F. Supp. 3d
222, 237 (S.D.N.Y. 2018) (quotirganing 228 F.3dat 161)(“At the pleading stage, a plaintiff
satisfies thenaterialrequirement oRule 10bB5by alleging a statement or omission that a
reasonable investor would have considered significant in making investment deision

I. Statements Regarding JA Solargention not to Relist

Plaintiffs allege that JA Solar made materially false and misleading statemeartdingg
their intention not to relisA Solar after the Mergeas discussions withTonglian were well
underway prior to thannouncement of the Mergand the publishing of threliminary Proxy
Materials Specifically, Plaintiffs allege that thereliminary, Amended, and&econd Amended
Proxy Materials stated that there were no “present plans oropatgd of an “extraordinary
corporate transaction involving the Company’s corporate structure . . . such eger[NiSee
Am. Complat 71 100, 186, 23, 258. Additionally, Plaintiffs allege as materially false @audisg

a December 2017 statement on JA Solar’s website that read “JA Solar Coulremhtl@ does not

16
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have plans to list domestically . . . much less will it take anyipptacement actions in relation
to relisting.”Id. at § 227To support these allegations, Plaintiffs rely on fGMWswith purported
knowledge of the plans to relist.
“The case law examining facts attributed to unidentified witnasflests the neet view
such attributions with caution and carédng Miao v. Fanhua, Inc42 F. Supp. 3d 774, 797
(S.D.N.Y. 2020). The Second Circuit addressed confidential sources in a sefaitdactionin
Novak v. Kasak216 F.3d 300 (2d Cir. 2000). There, eurt stated:
[W]here plaintiffs rely on confidential personal sources but also on other facts, they
need not name their sources as long as the latter facts provide an adequate basis for
believing that the defendants’ statements were false. Moreover ifguersonal
sources must be identified, there is no requirement that they be named, provided
they are described in the complaint with sufficient particularity to support the
probability that a person in the position occupied by the source would possess th
information alleged. In both of these situations, the plaintiffs will have pieade
enough facts to support their belief, even though some arguably relevant facts have

been left out.

Novak 216 F.3d at 314.

Where a securities fraud complaint relies oicarroboratedCWs, Courtsin this District
resolve the adequacy of such complaints as facially pled, and “will credit cdrdldsmurce
allegations, generally, in two situation&flaser v. The9, Ltd772 F. Supp. 2d 573, 590 (S.D.N.Y.
2011). First, “when ‘independent [adequately pled] factual allegations’ corroboratdageatiaf
sources statements, the requirement of a description of the ssjwbds loosened.id. (quoting
In re Atlas Air Worldwide Holdings, Inc. Sec. Liti¢24 F. Supp. 2d 474, 493 n.10 (S.D.N.Y.
2004)). Second, in the absence of such -pieltl corroborative facts, the Countll credit
confidential sources when “those sources’ positions and/or job resiibasitare described
sufficiently to indicate a high likelihood that they actually knew facts unidertheir allegations.”

Id. (citation omitted).
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As a threshold matter, the Court does not credit Plain@f4's. The CWs tha®laintiffs
identify base tleir allegations on secondhand account&hich they heard about relisting plans
from a colleague; recalled hearing employees discuss rumors regardinggetistheard about
internal rumorsSeeAm. Compl. 133+138.Notably, the confidential witnesstal to identify any
concrete plan to relist. Rathéhe onfidential withesses merely reiterate the allegations in the
amendeaomplaint regarding the relistingl. Courts have generally been hostile to4pamticular
allegations from CWsSeege.g, AltimeoAssetMgmt.v. Qihoo 360Tech.Co. No. 19 GQv. 10067,
2020 WL 4734989 (S.D.N.Y. Aug. 14, 202@isregarding the allegations of GWhat were
insufficiently particularized and failed to substantitte allegations in the complaingchiro v.
Cenex, S.A.B. de C.V396 F. Supp. 3d 283, 383 (S.D.N.Y. 2019) (rejecting “[g]eneric and
conclusory allegations” fromlaintiffs’ CWsas “so vague as to be meaninglesisi’yg Lululemon
Sec. Litig.,14 F. Supp. 3d 553, 580 (S.D.N.Y. 2014jfd, 604 F. Appx 62 (2d Cir. 2015)
(“general allegations” regarding quality control issues “do not rended#éfieridants’] statements
described herein, considered in context, false or misleading,” where the compésimtat@lso
“contain the . . .requiredspecific factual allegations (by CWs or otherwise));re Sierra
Wireless, Inc. Sec. Litigd82 F. Supp. 2d 365, 376 (S.D.N2007) (“[P]laintiffs have not satisfied
the heightened pleading requirements for their chastndfing claim. . . [becauseite CW on
whom they rely] merely parrots the conclusory allegations contained in the aarfipla

Moreover, theCWs’ employment descriptionsn the amended complaidinancial
analysts, sales manager, and sales-stafhot suggest thdlhese CWswere ina position ¢ be
relayed plans to relist by corporate managemehaoe access twoncreteplans to relisiA Solar
and in fact, as discussedpra,the CWs descrisd no concrete plans to relissee, e.g.Qihoo,

2020 WL 4734989, at *1&Frankfurt-Tr. Inv. Luxemburg AG v. United Techs. Co86 F. Supp.
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3d 196, 223 (S.D.N.Y. 2018n re Lehman Bros. Sec. & Erisa LitjgNo. 10 Civ. 6637, 2013 WL
3989066, at *4 (S.D.N.Y. July 31, 2013) (disregarding CWs whaév@an level underwriters,
not managers or corporate officers who could have spoken to the compeaamtices broadly”);
Local No. 38 Intl Bhd. of Elec. Workers Pension Fund v. Am. Express®d.F. Supp. 2d 447,
460 (S.D.N.Y. 2010) (discounting alletipns of “lowlevel, rankandfile employees or outside
contractors” who the complaint did not indicate had any “access to aggregateshdating [the
company's] credit risk” or contact with the individual defendaiffd, 430 F. Appx 63 (2d Cir.
2011).Accordingly, the Court finds that the CWail to put forth particularized allegations to
satisfy thePSLRA

Even assumingrguendathat the Court credited Plaintiffs’ CWRBIaintiffs’ assertion that
JA Solar’s statements not to relist tbempanyepreseniaterialmisrepresentations or omissions
is unavailing.Two recent cases in this Court have addressadar claims regarding a company
concealing plans to relist following a private transactimhinstruct the Court’s analysis heBee
AltimeoAssetMgmt.v. WuXiPharmaTech (Cayman) IndNo. 19Civ. 1654, 2020 WL 6063539,
at *5 (S.D.N.Y. Oct. 14, 2020Qihoa 2020 WL 4734989, at *1n both cases, the Coureldthat
because Defendants disclosed the possibility of relisting aftgothevate transactiorRlaintiffs
could not survive a motion to dismiabsent some plausibly alleged facts that Defendants failed
to disclose an actual, concrete plan to reliétiXi, 2020 WL 6063539, at; Qihog 2020 WL
4734989 at *16

Similarly, in the present case, Defendants disclosed the possibility of reiistmgfuture.
Specifically, theFinal Proxy Materials provided:

“The Buyer Group will continue tevaluate the @mpany’s entire business and

operations from time to time, anmday propose or develop plans and proposals

which they consider to be in the beasterests of the Company and its equity
holders, including the disposition acquisition of material assets, alliances, joint
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ventures, and other forms oboperation with third parties or other extraordinary

transactions, including th@ossibility of relisting the Company or a substantial part

of its business oanother internatiaally recognized stock exchangel.]”

Defs.” Ex. A at 53.

As Defendants disclosed that they may potentially relist on “another internationally
recognized stock exchange,” Plaintiffs must plausibly allege that there was an aotraltecplan
to relist that Plaintiffs failed to discloskn order to support theclaimthatthere was a relisting
plan that Defendants failed to discloBégintiffs cite the allegations fro@Ws an analysis from
their expert in Chinese M&A transactiomfio explains the timeline for backdoor listingsd a
speech Defendant Jin made November 19, 2017 where he stated that he had plans to return to
the Chinese capital markets in a publicly traded form within the following two orybess. PIs.’
Mem. of Law at 912.

As discussedupra Plaintiffs’ CWsfail to put forth particuldezed allegations to satisfy the
PSLRA Moreover,Defendant Jin’'s November 19, 2017 statement revealed a hope to relist in the
future; however, that statement is not indicative of a present plan to list, and, iRl&ntiffs
conceddn the amended complaint thifie statement was by no means a defmistatement of
the Company’s plans. Am. Compl. at T 131.

Regardingthe agreement to relist JA Solar three days after the Mergeofiieiglly
completedPlaintiffs expert withes®n Chinese MA transactions explainetthat ittakes at least
one year before the parties are able to agree on the type of backdoor listing thaarJan8ol
Tonglianentered intoTherefore, Plaintiffs allege that thareisthave been a present plan to relist
JA Solar. Plaintiffs’ expert is unavailinBlaintiffs’ argumentsegarding the general time it takes
to agree to a backdoor listing requires the Couma&e inferential leaps regarding a hypothetical

plan to relist that has not been plausibly alleged. Similar to the allegati@ikan and WuXi,
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“the allegations. . . are far too conclusory, insufficiently particular, and devoid of details
confirming their reliability” to support a plausible inference thatSolarhada concreteglanto
relist before thdefore the MergeiQihoa 2020 WL 4734989, atl'6; WuXi, 2020 WL 6063539,

at *6. Accordingly, Plaintiffs have failed to plausibly allege a material misrepresantafio
Defendants’ statements regardiiy Solar’s plans to relist.

. Fairness Statements

Plaintiffs argue that Defendants falsely misreprestgnhe Merger as fair bgxpressly
adopting Houlihan's fairness evaluatithat was based on distorted financial information provided
by JA Solarthat presentedgoor business conditions for JA Solam. Compl. at 7 30&17.
Specifically, Plaintiffs allege that t#017 annual repodnd financial results that were released
on April 30, 2018 significantly deviated from the projections Defendants provided to Houlihan,
and despite having actual data that contradicted the projections, they were gdublisie®roxy
Materials released on December 11, 2Qanuary 11, 201&ebruary 1, 2018&nd July 16, 2018.
Defendants’ projections fdotal revenueand net income for 2017 were 16% and 18% lower than
their actualtotal revenuend net income for 201W. at 125 Plaintiffs state that it's significant
that when the projections were given to Houlihan, the first three quarters of the 20iweyea
already completdd. at | 126.

In the Second Circuit, “statements about a ‘canys projections [are treated as] opinions
rather than guaranteeslti re SunEdison, Inc. Sec. Litigg00 F. Supp. 3d 444, 480 (S.D.N.Y.
2018) (quotingFait v. Regions Fin. Corp655 F.3d 105, 112 (2d Cir. 2011)). Accordingly, the
Court must consider the framework set fortfOimnicare, Inc. v. Laborers Dist. Council Constr.
Indus. Pension Fundto determine whether Plaintiff has sufficiently pleaded actionable

misstatements anoimissions concerning the projections. 135 S. Ct. 1318. “Pursuant to the safe
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harbor, ‘a defendant is not liable [for a forwdodking statement] if the forwardoking
statement is identified and accompanisdmeaningful cautionary language or is immialeor
the plaintiff fails to prove that it was made with actual knowledge that it wasoiamsisleading.”
Fresno Cty. Employees’ Ret. Asy. comScore, Inc268 F. Supp. 3d 526, 548 (S.D.N.Y. 2017)
(quotingSlayton v. Am. Exp. Ca604 F.3d 758, 766 (2d Cir. 2010)). @mnicare the Supreme
Court established that opinions can be misleading if “(1) ‘the speaker d[oes|dthéd belief .

. professed’; (2) the ‘fact[s] [ ] supplied’ in support of the belief professed are &ntnu(3) the
speakeromits information’ that ‘makes the statement misleading to a reasonable intestor.
Martin v. Quartermain732 F. Appx 37, 40 (2d Cir2018) (quotingTongue v. SanqfB16 F.3d
199, 210 (2d Cir. 2016see alsdva. Bankshares, Inc. v. Sandbeb®1 U.S.1083, 10921096
(1991).

Plaintiffs have adequately pleaded tlizfendants’ statements regarding the fairness of
the Mergemwere misleadingPlaintiffs distinguish the present case friira Court’s decision im
re Shanda Ltd. Sec. LitigNo.18 Civ. 2463 (ALC), 2020 WL 5813769, at *1 (S.D.N.Y. Sept. 30,
2020), by alleging that unlike iBhanda Plaintiffs herehaveplausibly alleged that Defendants
could not have possibly believed that the projections JA Solar provided waratadels.” Mem.
of Law at 13-14. Defendants allege that the claimerearesimilar to Shandaas Plaintiffs have
failed to plausibly allege that Defendants knew the projections were Talse&ourt disagrees.

In Shandaonly the first quarteof 2015was complete wheme financial projections were
provided and the Court relied on this fact when determinivad Defendars fairness statements
constituted “inactionable opinion statementsl”at 6-7. Here,thefirst three quartersf 2017
were completewhen the projections were provided to HoulihandPlaintiffs have alleged that

the projections for the fourth quarter were vastly different thdrat was providedNotably,
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Plaintiffs alsoallege that the actual results for the first three quarter®bf far exceeded even
what was reported in thBroxy Materials and Plaintiffs have additionallgllegel that the
restructuring report JA Solaand Tonglianissued in connection with its relisting provided
operating income for 2015 through 2017 that faceexied what was reported in tReoxy
Materialsand SEC filings when JA Solar was publicly traded on the NASDAQ. Am. Compl. at
152. Taking the allegations as true, at the very |¢last2015 and 2016perating incomeavas
understated anuisrepresenteith the Proxy Materials and information furnished to Houlihan, who
used the information to form his opinion that the Merger was fair

Thus, construing the allegations in the amended complaint in the light most favorable to
Plaintiffs-as tle Court must on a motion to dismiBdaintiffs’ allegations plausibly allege that
Defendants’ statements regardthgfairnessof the Merger and JA Solar’s financial positiware
misleading.SeeHalperin v. eBanker USA.com, In@95 F.3d 352, 357 (2d €Ci2002) ( “The
touchstone of the inquiry is not whether isolated statements within a documentruesrbut
whether defendaritsepresentations or omissions, considered together and in context, would affect
the total mix of information and thereby midlea reasonable investor regarding the nature of the
securities offered.?)Goldman v. Belden754 F.2d 1059, 1067 (2d Cit985) ( “[A] complaint
may not properly be dismissed pursuant to Rule 12(b)(6)on the ground that the alleged
misstatements oomissions are not material unless they are so obviously unimportant to a
reasonable investor that reasonable minds could not differ on the question iofipbetance.”)

iii. The Intent to Update the Shareholders

Plaintiffs claim that Defendantaisrepresented the dissenting shareholder condition when
they failed to update the Shareholders regardingnteet of the Parent Parties decision whether

to terminate the Merger Agreement. This claim is insuffici€hts alleged misstatement is “so
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obviously unimportant to a reasonable investor that reasonable minds could not differ on the
guestion of [its] importance. Goldman 754 F.2d at 1067Thus,Plaintiffs’ claim regarding the
intent to update the Sharehold&is to meet the standard for magdity. SeeTSC Indus., Inc. v.
Northway, Inc, 426 U.S. 438, 449 (1976).

B. Scienter

Under the PSLRA, a plaintiff must “state with particularity facts giving rise to agtro
inference that the defendant acted with the required state of mind.” 15.8.8Bu-4(b)(2)(A).
“The requisite state of mind in a Rule 1Bbaction is ‘an intent to deceive, manipulate or
defraud.” Ganing 228 F.3d at 168 (quotingrnst & Ernst v. Hochfelder425 U.S. 185, 193
(1976)).To satisfy the PSLRA'’s pleading requirements goienter,Plaintiffs must allege facts
“(1) showing that the defendants had both motive and opportunity to commit tite drg2)
constituting strong circumstantial evidence of conscious misbehavioeclessnessATSI
Comm¢ns, Inc. v. ShaaFund, Ltd, 493 F.3d 87, 99 (2d Cir. 2007h evaluating whether either
of these showings has bemade, the court may consider, among other things, whibiptaintiff
has alleged that the defendant “(1) benefitted aoncrete and personal way from the purported
fraud; (2)engaged in deliberately illegal behavior; (3) knew facts ordwagss to information
suggesting that their public statemewere not accurate; or (4) failed to check information they
had a duty to monitor’Novak 216 F.3dat 311 (internal cross references omittedyhen
examining these factors, a court must be mindful thatrtheiry is “whether all of the facts
alleged, taken collectivelgive rise to a strong inference of scienter, not whedhgrindividual
allegation, scrutinized in isolation, meets th@ndard. Tellabs 551 U.S. at 322-23.

Plaintiffs have adequately pleaded that JA Solar and Defendaimadira motive an

opportunity to commit fraucRegarding Defendant Jin, Plaintiffs have demonstrated thaadin
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a significant stake in JA Solar, was a member oBbard of Directors, increased his ownership
stake in the Company to 79.8%ndreceived$440 million following the Merger. Additionally,
Defendant Jin owned 32.96% of Jinlong BVI, which wAsSblar’s largest shareholder prior to
the Merger, owning approximately 16.3% of the Company before and after the Memger.
Compl.at § 60. Plaintiffs have demonstrated that Defendant Jin stood to gain in aeamcret
personalvay by materially misremsenting the financial position of the Company that resulted in
approval of the Mergeata price favorable to Defendant Jin

Conversely, Plaintifffail to plead a strong inference of scienter as to Defendant Jia.
Defendant Jiavasthe Chairman and Dirgtor of the twaeperson special committee that approved
the proposed Merger and recommentitexithe Board approve tierger as wellPlaintiffs allege
that Defendant Jia, due to his position, would have krtbatthe statements wereaterially false
and misleading statements. This is insuffici@intiffs have offered nothing more than general
allegations regarding Defendant Jia and ask the Court to presume, primarily besauassition,
that he must have known the statementeweaterially false or misleadingihe Courtconsiders
such broad allegations insufficietat support an inference of Scient&eeBay Harbour Mgmt.
LLC v. Carothers 282 F. App’x 71, 76 (2d Cir. 2008Kalnit v. Eichler 264 F.3d 131, 139 (2d
Cir. 2001).

As Plaintiffs fail to plead a strong inference of scienter as to Defendant Jzguhegrants
Defendants’ motion to dismiss the amended complaint’s claims against Dafdieda

Regarding JA Solagenerally, courts in thiBistrict have heldhat “management level’
employees camserve as proxies for the corporation in suits filed undemtB&change Act.”
Thomas v. Shiloh Indus., In&No. 15 CV7449, 2017 WL 2937620, at *3 (S.D.N.Y. JulyZD17).

Although courts have “not developed a brifjhe rule to determine when an executive is
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sufficiently senior suckhat his or her scienter can be attributed to the entity[gourts typically
consider the individuas relative seniority atthe issuing entity and the connection between the
exective’s role and the fraudulent statementBdrrett v. PJT Partners IncNo. 16Civ. 2841,
2017 WL 3995606, at *{S.D.N.Y.Sept. 8, 2017). In thpresent casdefendant Jinas the single
largest shareholder of JA Solar, a member oBtba@rdof Directas, and was a part of theuyer
Group Basedn Defendant Jin’seniority position within JA Solar and his pivotal role within the
Buyer Group, the Court concludtést Defendant Jin'scienter mayeimputed to Defendar@tA
Solar SeeStream SICAV v. Wang§89 F. Supp. 2d 264, 276 (S.D.N.Y. 2013).

C. Réliance

Plaintiffs allege reliance for two separate classes of Plairtifé&SellerShareholders and
the Tenderer Shareholdesm. Compl. at 11 320, 32Befendants fail to challenge Plaintiffs’
assertiorof reliancefor the Seller Shareholders/ho soldtheir ADSduring the Class Pericahd
focus entirelyon the Tenderer Sharehold®niso held their Securities through the close of the class
period. As the Court agrees with Plaintiffs tthety haveadequatly pleadedeliance for th&eller
ShareholdersThe Court’s analysis shall focus on the Plaintiffs who held their Secuhtmsgh
the close of the class period.

The traditional way #®laintiff demonstrates relianég“by showing that he was aware of
a companis statement and engaged in a relevant transaction based on that specific
misrepresentation.Halliburton Co. v. Erica P. John Fund, Inc573 U.S. 258, 2662014)
(quotingAmgen 133 S.Ct. at 1192). Howevan some circumstances, Plaintiffs manyoke a
“rebuttable presumption of reliancdd. at 268 This presumption rests on the “fraad-the-
market’ theory” which states “that ‘the market price of shares traded ormlexadloped markets

reflects all pubkly available information, and, hence, any material misrepresentatidds.
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(quotingBasic Inc. v. Levinsqrl85 U.S. 224, 246 (1988) Because “the typical ‘investor who
buys or sells stock at the price set by the market does so in reliance onghiy iot¢hat price—

the belief that it reflects all public, material informatien . . his ‘reliance on any public material
misrepresentations .may be presumed for purposes of a Rule-bGxtion.” ” Id. (quotingBasic

485 U.S. at 247, 108 S.CA78). But the presumption, as its name suggests, is rebuttable. “Any
showing that severs the link between the alleged misrepresentation and eitheretihecpived

(or paid) by the plaintiff, or his decision to trade at a fair market price, willifigisnt to rebut

the presumption ...fd. (quotingBasig 485 U.S. at 248) (alteration omitted).

Both Plaintiffs and Defendants make much of the Court’s decisi@namda 2019 WL
11027710, at *1Defendants allege that the CourShandaheld that théBasicpresumption does
not apply to go private transactions. Defs.” Mem. of Law at 30. As an initién@handadoes
not stand for the propositiothat the Basic presumptioncould neverapply to a go private
transaction.Rather, the Court opined that generally go private transactions are treated as
inefficient. Additionally,in the motion for reconsideration, the Court held that unique facts
presentedn Shandédailed to support anféicient market.n re Shanda Ltd. Sec. LitigNo. 18Civ.

2463 (ALC), 2020 WL 5813769, at *1 (S.D.N.Y. Sept. 30, 2020).

Turning to the present case, the Court finds that Plaintiffs’ allegaftiwrthie Tenderer
Shareholderalsofail to support aefficient market“[T]he federal courts are unanimotunstheir
agreement that a listing on the NASDAQ osimilar national market is a good indicator of
efficiency.” In re Initial Pub. Offering Sec. Litig544 F.Supp.2d 277, 296 n.133(S.D.N.Y.
2008) see alsoDodona I, LLC v. Goldman, Sachs & C&47 F.Supp.2d 624, 656851
(S.D.N.Y.2012) kolding that an efficient market is one that is open, developed, and large number

of persons can buy or sellp re Livent, Inc. Noteholders Sekitig., 211 F.R.D. 219, 221
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(S.D.N.Y. 2002) Reingold v. Deloitte Haskins & Sells, Yarwood V,e&#9 F.Supp. 1241, 1264
(S.D.N.Y.1984)(declining to apply the fraud on the market theory to inefficient markigys)
contrast, generallyyPOs andprivate transactions ateeated as inefficienSee In re Initial Pub.
Offerings Sec. Litig471 F.3d 24, 42 (2d Cir. 2006), decision clarifieddenial of relg sub nom.
In re Initial Pub. Offering Sec. Litig483 F.3d 70 (2d Cir. 2007) (“the market fBO shares is
not efficient”); Sable v. Southmark/Envi Capit@brp., 819 F. Supp. 324, 339 (S.D.N.Y. 1993)
(“thereis no suchustification for a presumption of reliance helbbecause the partnerships were
offered privately and were ntitaded actively in a large public market.While the Court does
not hold that a go private transactwwuld never be treated as efficient, Plaintiffs allegations here
regarding the Tenderer Shareholders fail to demonstrate the open and devel@péthataxould
support market efficiency under tBasicpresumption

As Plaintiffs fail to adequately plead reliance on behalf of the Tenderesl@iders, the
Court grants Defendants’ motion to dismiss Plaintiffs’ amended complaint forefadstate a 8
10(b) and rule 10b-Blaim on behalf of the Tenderer Shareholders.

D. LossCausation

The Court finds that Plaintiffigil to adequately plead loss causation on bedialieSeller
Shareholderd.oss causation is the “causal connection between the material misrepresentation and
the loss.”Dura Pharms. Inc.v. Broudq 544 U.S. 336, 342 (2005)To plead loss causation,
Plaintiffs must “link the defendaid purported material misstatements or omissions with the harm
ultimately suffered.In re Bristol Myers Squibb Co. Sec. Litig., 586 F. Supp.2d 148, 163
(S.D.N.Y.2008) If the relationslp between the loss and the information concealed or misstated
by the defendant is “sufficiently direct, loss causation is established, b dotimection is

attenuated, or if the plaintiff fails to demonstrate a causal connection betfneeeontent ofthe
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alleged misstatements or omissions and the harm actually suffered, al&audvill not lie.” In

re Bristol Myers 586F. Supp. 2dat 163 (citation omitted) Allegations of loss causation “are not
subject to the heightened pleading requirements of Rule 9(b) and the PSLRA. Rathglincourt
this Districthave made it clear that if the complaint connects the Defendiamntd with Plaintiff$
purported loss withithe short and plain statement standard of Rule 8(a),” then nothing further is
needed at this stage of the litigati@ristol Myers Squibp586 F.Supp.2d at 163 (alterations,
guotation marks, and citations omitteth);re SLM Corp. Sec. Litig.740 F. Supp. 2d 542, 559
(S.D.N.Y. 2010).

Plaintiffs allege that th&eller Shareholders suffered economic loss as their shares were
sold at a depressed vajuend theywere subsequentlyleprived ofthe fair value of their shares
through the false and misleading statemddtsat § 320.The Court has found that Plaintiffs have
adequately pleaded that Defendants made misleading statements regardingetbe Statements
in the Proxy Materials

However, the Couffinds thattheamended complaitiils to establiska causal connection
between (1)the misleading statements in tliroxy Materialsand (2) the value of theSeller
Shareholders’ Securities during the class peegATSI Commas, Inc, 493 F.3d at 10&)ura,

544 U.S. at 34@laintiffs havdailedto adequately pleathat themisleading statements regarding
JA Solar’s financial positiokept theprice of theSeller Shareholders’ Securitiegrtificially low

at the time they sold their shar@daintiffs allegations that JA Solar depressed the price of JA
Solar Securities during the class period are bellied by the faciAh@olar’s stock price rose or
remainedoughly the same during the relevant class period.

JA Solar’'s ADS price rose when the Mergeas announced; rose once freliminary

Proxy Materials were releasetemainedroughly the same when tfenended Proxy Mterials
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were released; and rose again whenHinal Proxy Materials were release8eeDefs.” Ex. J
Collier v. Aksys Ltd.No. 04 Civ. 1232, 2005 WL 1949868 (Donn. Aug. 15, 2005pff'd 179
Fed.Appx. 770 (2d Cir. 2006)inding claims that Defendants artificially deflatdub stock price
defeated by the stock price actually rising). The Court noteP khiatiffs allege that thetock was
rising less than it should have due to thisleading statemenis the Proxy Materiatshowever,
“[s]entiment simply is not enough to sufficiently plead loss causation™spetculation and
conjecture, even a wedlducated guess, in tikentext of market prognostication does not suffice
to establish a fact.'SeeJanbay v. Canadian Solar, IndNo. 10 GQv. 4430, 2012 WL 1080306, at
*16 (S.D.N.Y. Mar. 30, 2012(quotingKatyle v. Penn NatGaming, Inc, 637 F.3d 462, 477 (4th
Cir. 2011).

As Plaintiffs fail to adequately plead loss causation on behalf of the Seller Sdareho
the Court grants Defendants’ motion to disniéaintiffs’ amended complaint for failure to state
a 8 10(b) and rule 105-claim on behalf of the Seller Skaolders.

IV.  Section 20(a) and Section 20A Claims

As Plaintiffs have failed to adequately allege theil&b) claim, their claims under 88§
20(a) and 20A fail as a matter of law. Both require a predicate violation of the Exchenge A
which theamended e@mplaintdoes not adequately plegkeCarpenters Pension Tr. Fund of St.
Louis v. Barclays PLC750 F.3d 227, 236 (2d Cir. 20149Qihoqg 2020 WL 4734989.

Conclusion

Plaintiffs fail to adequately plead violations of the Exchange Act on behadiedbeller
Shareholders and Tenderer Shareholders. Therefore, the Court grants Defendaats’tanoti
dismiss the amended complaint for failure to state a alaier bottg 10(b) of the Exchange Act

and Rule 10b-5Plaintiffs’ claims under 88 20(a) and 20A are dismissed as well.

30



Case 1:18-cv-12083-ALC Document 80 Filed 11/30/20 Page 31 of 31

SO ORDERED. am/h«. 7@/(:

Dated: Novemben30, 2020

New York, New York ANDREW L. CARTER, JR.
United States District Judge
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