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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IMAN HARRAZ,
Plaintiff,

—against- OPINION AND ORDER
18 Civ 12364(ER)

EGYPTAIR AIRLINES COMPANY, VIRGIN
ATLANTIC AIRWAYS LIMITED, GAMAL
MAHER EMOM ALY, PAUL JOHN WESTON and
PORT AUTHORITY OF NEW YORK & NEW
JERSEY

Defendants

Ramos, D.J.:

Before the Court israactionagainstwo airlines, two pilots, and the Port Authority of
New York and New Jerseyhge“PortAuthority’) seeking damagedsr injuriesallegedly
suffered wherthe wings otwo taxiing aircraficollided Thoughinitiated instate court
Defendantgpromptly removedhe actiorto this Court. The Plaintiff, Iman Harraz, neeeks
remand claiming tharemoval wagprocedurally defectivand that the Court wouldck
jurisdictionover the actiomn any event For the reasons detaildéxaklow, the motion to remand is
DENIED.
l. BACKGROUND

Onthe morning of November 27, 2017, Harraz was on bBgggtAir Airlines
(“EgyptAir”) flight 986, a passenger flight leaving John F. Kennedy International Airport
(“JFK”) and bound for Cairo International Airport in Egypt. Compl. 11, 64, Doc. 12-1.All
parties agree thaisthe plane \as taxiing in pregration for takeoff, itsvingtip collided with that

of Virgin Atlantic Airways (“Virgin Atlantic’) flight 4C, another taxiingassenger itjht bound
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for Heathrow Airport inLondon. Id. 11 11, 25Def.’s Notice of Removal -3, Doc. 2
(hereinafter the “Notice?){ 7. EgyptAir Answer { 25, Doc. 4; Port Authorignswer 125, Doc.
5; Virgin Atlantic Answer § 25, Doc. 8Harraz claims that, as a result of this collisisime
sustainedsevere and permanent” injuries, mentadjaish, and a loss in ability to folloker
regular vocation Compl 9 26-281

On November 27, 2018larrazbroughtthis actionin the Supreme Court of the State of
New York, Bronx County, againg&gyptAir, Virgin Atlantic, EgyptAir pilot Gamal Maher
Emom Aly (“Aly”), Virgin Atlantic pilot Paul John Weston (“Weston,” and with Aly, the
“Pilots”), and the Port Authorityseeking damages ftine injuriesallegedly sustained during the
collision at JFK On December 12, 2018, thetion wagemoved to this Court on the basis of
original jurisdiction, supplemental jurisdiction, and the removal provision of thegrorei
Sovereign Immunities AQtFSIA”) due to the assertion that EgyptAir is“agency or
instrumentality of Egypt. Notice 1-3.

As a technicamatter EgyptAir alone removed the action. Notit€“defendant
EgyptAir Airlines Company . . by and through its attorneydlyde & Co US LLR(“Clyde &
Co."), files its Notice of Removal to this Court . . . .Although the Notice avers that Virgin
Atlantic and the Port Authority consented to remoihlat 4,neither of thenformally joined
the Notice oexplicitly confirmed EgyptAir's claim However, both Virgin Atlantic and the Port
Authority are representdaly the same counsel as EgyptAi€Christopher Carlsen and Nicholas
Magali of Clyde & Co.At the time that the Notice was filed, counkat not enteredn

appearance on behalf of Virgin Atlantic or the Port AuthoriBut, onJanuary 2, 2019, two days

I Harraz has not described hmysicalinjuries in great detail, but her Notice of Clasmggests thahe injuries
affected her back, feet, hips, legs, knees, and neck, resulting in giaringyand a decreasn quality of life,
along withother expases.Doc. 171, Ex. A.



after the notice of removal was filed, the Port Authority filed their answerthighCourt, listing
Carlsen and Magadis their representatives-ive days later, on January 7, Virgin Atlantic did
the same.

In response to EgyptAir'slotice Harraz made #hinstant motion to remand for
procedural defects and lack subject matter jurisdiction. Pl.’s Mem. Supp. Mot. Remand 2-5,
Doc. 13 (hereinafter “Pl.’s Mem.”). \eryfiling in opposition tdHarraz’smotion was made
jointly by EgyptAir, Virgin Atlantic, and the Port Authority, witGarlsen and Magali
representing all three.

1. LEGAL STANDARDS

A. Removal and Remand

Federal law provides thathen an action is brought in state court, defendaiats
removethe action to federal court certain @cumstances Relevant here, an action may be
removed if it falls within the original jurisdiction of the United States co@@dJ.S.C. §
1441(a), or if it is brought against a foreign state, or an agency or instrutyethideof,id. §
1441(d). General removal procedupeovidesthat, within thirty days of effective service
receipt ofinitial pleadingsthe defendant or defendants that wish to remove the actiorfilawast
notice of removal, including a short and plain statement of the grounds for remonglyaih
all process, pleadings, and orders, in “the district court of the United Siatbe flistrict and
division within which such action is pending . . .I1d. 8§ 1446(a), (b). All defendants properly
joined and served must joihe noticeor consent to removadd. § 1446(c).

Onceadefendant hafiled his notice the plaintiff may contestemovalby filing a motion
to remandld. § 1447(c).Removal may be challenges a number of grounds, two of which are

at issue hereFirst, if the court lackslearsulject matter jurisdiction, then @gannot consider the



action Pan Atl Grp., Inc. v.Regublic Ins. Co.878 F. Supp. 630, 638 (S.D.N.Y. 1995) (“Where
federal jurisliction on removal is doubtful, the action should be remafdesgealsoDoe v.
Zucker No. 17 Av. 1005 (GTS) CFH), 2018 WL 3520422, at *4 (N.D.N.Y. July 20, 2018)
(collecting cases)Secondfailure to adhere to the relevant removal procedwegsantsbut
does notequireremand Burr ex rel. Burr v. Toyota Motor Credit Gal78 F. Supp. 2d 432,
437 (S.D.N.Y. 2006) (noting thaefectsin removal procedure are not jurisdictiorssues
triggeringmandatory remand). In the face of a motion to remand, the burden féils on
defendanto demonstrate thaemoval is procedurally and jurisdictionally sourid. (citing
Mehlenbacher v. AkzNobel Salt, In¢.216 F.3d 291, 296 (2d Cir. 2000)).

Generally, there is a presumption against rema@araluncertaintiesend to weigh in
favor of remand In re Village of KiryasJoel No. 11 Civ. 8494 (ER), 2012 WL 1059395, at *2
(S.D.N.Y. Mar. 29, 2012) (citingupo v. Human Affairs Int'l, Inc28 F.3d 269, 274 (2d Cir.
1994)). However that presumptiomay be overcome in certain circumstan@s numerous
courts have denied remaaden where¢he notice ofemoval wagprocedirally defectiveon its
face See, e.gChristiansen vW. BranchCmty.Sch.Dist., 674 F.3d 927 (8th Cir. 2012)
(declining rigidenforcemenof technicalremoval procedusy;, Zucker 2018 WL 3520422, at *5
(denyingremand for what amounted to a technical defect) (cEsypsito v. Home Depot, Inc.
590 F.3d 72 (1st Cir. 2009) (refusing to create a “wooden rule” on whether to remand for
procedural defects)Punlop v. City of New Yorko. 6 Civ. 433 (KMK), 2006 WL 2853972, at
*2-3 (S.D.N.Y. Oct. 4, 2006) (same).

B. Jurisdiction

Two forms of jurisdiction are relevant to this motiorirsg district courts have “original

jurisdiction of all civil actions arising under the Constitution, laws, or treatiesedftited



States.” 28 U.S.C. § 133Because theongstandingwell-pleaded complaint” rulappliesin
theremoval contextthere must be a jigdictional basis for removaln the face of the plaintiff's
complaint. Holmes Grp.Inc. v. Vornado Air Circulation Sys., In35 U.S. 826 (20025reat

N. Ry. Co. v. AlexandeB8 S. Ct. 237 (1918). However, the burden of establigurggliction
falls ultimately on the party invoking removalndcourts “look only to the jurisdictional facts
allegedin the Notice of Removdland, to the extent that thésil within the scope of &t notice,
any arguments made iasponse to a motion to remarilacker v. Cooperatieve Rabobank U.A.
338 F. Supp. 3d 222, 231-32 (S.D.N.Y. 2018) (cibexia SA/NV v. Bear, Stearns & Co., Inc.
945 F. Supp. 2d 426, 429 (S.D.N.Y. 2013)

Second, whea court has original jurisdiction oveome chims in an action, it may also
exercise supplemental jurisdiction over all remaining clasubject to the requirement that they
“form part of the same case or controvers®8 U.S.C. § 1367(a)Thecentral inquiryis
whether the two sets ofaims “arise from a common nucleus of operative fact,” such that a
plaintiff would ordinarily be expected to try them all in a single proceed8ighriar v. Smith &
Wollensky ResGrp., Inc.,659 F.3d 234, 245 (2d Cir. 201Lyndonville Sav. Bank & Trust Co.
v. Lussier 211 F.3d 69,7704 (2d Cir. 2000). Where the requisites of § 136é&(apatisfied,a
court may only decline supplemenjadisdictionif it is statutorilyrequired see§ 1367(b)
(restricting theexerciseof supplemental jurisdiction when premised on diversity jurisdiction), or
if they havdhe discretioro do so:

The district courtsnaydecline to exercise supplemental jurisdiction over a claim under
subsection (af—

(1) the claim raises a novel or complex issue of State law,

(2) the claim substantially predominates over the claim or claims over which the
district court has original jurisdiction,



(3) the district court has dismissed all claims over which it has original jurisdiction,
4) %r exceptional circumstances, there are other compelling reasons for declining
jurisdiction.

28 U.S.C. § 1367(c) (emphasis addegke also Shahria659 F.3d at 248'the discretion to
decline supplemental jurisdiction is availabldy if founded upon an enumerateategory of
subsection 1367(c).” (quotidtar-Tass Russian News Agency v. Russian Kurier, 146. F.3d
422, 488 (2d Cir. 1998)). If, however, origipatisdictionis lacking, supplemental jurisdiction
may not form an independent basis of jurisdictiwer those claimfor the purposes of removal.
See PorAuth. of N.Y& N.J. v. Allianz Ins. C9443 F. Supp. 2d 548 (S.D.N.Y. 2006).
1. DISCUSSION

Harraz urges this Court to remand the instant action on two distinct grounds. First,
Harraz argues that the notice of removal (“Notidatked the unanimous conseall
Defendants and was thus procedurdbiyective Pl.’'s Mem. 23 (asserting that Pilots did not
consent); Pl.’s Reply Affirmation Supp. Mot. Remand 3—4, Doc. 18 (hereinafter “Pplg"Re
(asserting that Virgin Atlantic arttie Port Authority did not consentgecond, Harraz argues
that this Court lacksubject matter jurisdiction over this actioRl.’s Mem. 4-6; Pl.’s Reply 5—
6. Neither of these argumerdgsemeritorious.

On the question of consent, the Court fitltkst: (1) because removalas basedh part
on the FSIA, the consent of the remaining defendants was not required; and, in an{Retrent
Pilots were not properly served and thus their consent was not requide(§ Virgin Atlantic
and the Port Authorithaveunambiguouslylemonstrated theagonsent tgproceed witHitigation

in this Court. On the question of jurisdiction, the Court finds that, in theiicHand subsequent

filings, EgyptAir identifiedsufficient grounds for this Court to exercise original and



supplemental jurisdiction over déderal andstate lav claims, respectivelyBased onhese
findings, the Court DENIES Harraz’s motion to remand.

A. Foreign Sovereign Immunities Act

EgyptAir removed this action pursuant to both 28 U.S.C. § 144gémefal removal
provision) and § 1441(d) (removal provision of the FSIA). Although the Second Circuit has not
clearly delineated the scope of removal under § 1441(d), a number of courts have held that it
encompasses thveholeaction, not specific claimsegeKully v. Aircraft Serv.Int’'l Grp., Inc,

662 F. Supp. 2d 259, 260 (E.D.N.Y. 2009) (collecting casas);of Almaty v. AblyazoR278 F.
Supp. 3d 776, 787 (S.D.N.Y. 201(Apting that the statute wasléarly meant to grd removal
jurisdiction over more than just the ‘claims’ asserted against a fostagh (internal quotation
marks omitted{quotingIn re Surinam Airways Holding Co974 F.2d 1255, 1258-59 (11th Cir.
1992))), and the statute itself suggests as much, 28 U.S.C. § 1446(d) (referring to the
removability of certain “civil action[s],” naspecificclaims). Consequently, absent a valid and
explicit waiver, a foreign state or entity has an absolute right to remowaian ia its entirety,
notwithstanding th@resence of claims against rfumeign defendantsSee Rabbi Jacobs
Joseph School v. Province of Mendaz42 F. Supp. 2d 124, 128.D.N.Y. 2004) (citingElliott
AssociatesLP v. Republic of Panamalo. 96 Civ. 5295 (DC), 1996 WL 474173 (S.D.N.Y.
Aug. 21, 1996)).

Although neither party raised the point, the absolute right to rensomat limited bythe
consentequirementwhich, by its terms, appliesnly when “a civil action is removesblely
under section 1441(a) . . ..” 28 U.S.C. § 1446(b)(2)(A) (emphasis addke)vise courts in
this districthave heldhata notice of removalwhen based on tHeSIA, is not subject to the

consent requiremenibdelKarim v. EgyptAir Holding Co.No. 12 Civ. 5614 (JGK), 2012 WL



5210082 (S.D.N.Y. Oct. 22, 201Bgfco, Inc. v. Galadarir55 F. Supp. 79, 84 (S.D.N.Y.
1991). Because EgyptAir invoked removal under both § 1441(a) and (d), the consent
requirement is niostrictly applicableand thuss not a basis for remand in the instant action.
Moreover, for the reasons that follow, the consent requirement would not warrantrevea if
it were applicabldere

B. Service on the Pilots

Harraz firstraisesherprocedural argumemigainsthe Pilds, claimingthat although all
parties were servdaeforeEgyptAir filed its notice of removal, neither Weston nor Aly
consented toemoval Pl.’s Decl. Supp. Mot. Remand@oc. 12 (hereinafter “Pl.’s Decl.”)In
opposition, EgyptAirVirgin Atlantic, andthe Port Authorityall assert that the Pilots were not
properly served and thiseir consent wasot required. Defs.” Mem. Opp’n Mot. Remand 5,
Doc. 17 (hereinafter “Defs.” Mem.”).Because Harraattemptedo serve both pilotsd. at 4-5,
theonly questionis whetherthose attempts were sufficient under New Yank.| PH Int’l
Trading Corp. v. Nordstrom, IncNo. 07 Civ. 10680 (KMK), 2009 WL 859084, at *3 (S.D.N.Y.
Mar. 31, 2009) (Because plaintiff served process Defendant prior to removal, the propriety
of service must be determined by reference to state lase€)also Bomze v. Nardis Sportswear
165 F.2d 33, 35 (2d Cir. 1948) (“By removal a defendant does nditltesg right to challenge
the invalidity of the service in state court; and thus the first question is whethieesvas valid
under the New York decisions.”After reviewing Harraz attempted service on the Pilots t
Court finds thatt wasineffective

Harraz attempted to senfdy, an EgyptAir pilotby leaving the relevant documents with
an unnamed employeeBgyptAir's New York City office and mailing the documents to the

same. Aff. Service Gamal Maher Emom Aly, Doc-4lghereinafter “Aff. Serv. Aly”).New



York’s service rulesllow service in person and by first class mail todeéendant’Sactual
place of business.N.Y. C.P.L.R.8 308(2) (McKinney 2019)However, br these purposes, a
defendant’s actual place of businesfers toany location that theythrough regular solicitation

or advertisement, [have] held out as [their] place of busindds§ 308(6). As New Yorkstate

courts have specified, this definitiorgreres that the place be one where the person is physically

present with some degree of regularity and where they regularly trémsacess.See, e.g.
1136 Realty, LLC v. 213 Union St. Realty Coff2 N.Y.S.3d 294, 295-96 (App. Div. 2015)
(citing Selmaniv. City of New Yorkd54 N.Y.S.D.2d 580 (App. Div. 2012)).

EgyptAir has two offices in the United Statesth of which are in New York City. r@
is located witlin JFK, the only airporin the United Statethat they serviceAmir Taha Enbaby
Decl. Opp’'n Mot. Remand { 5, Doc. 17-1, Ex. D (hereinafter “Embaby Decl.”). Theisther
located in downtown Manlit@n, where Harraz attempted to serve Al. In his declaration,
Embaby, EgyptAis Financial Manager for thenited Statessuggestshatneither Aly nor any
other EgyptAir pilot has a “place of business” at either of these officesdquurpose odervice.
Id. 1 4, 8.

EgyptAir's pilots, including Aly, ardasedout of Cairo andrarely, if ever, visit the
EgyptAir office” in Manhattan.Id. [ 8-9. Even wherstaying in New York after a flighthere
is “no aspect of [Aly’s] work for EgyptAir that requires [him] to conduct arpetgf business or
work function in” the Manhattan officéd. § 9. The Court thus cannot conclude gyptAir's
Manhattan officas one where Alyis “physically present with regularity” avhere he “regularly
transact[s] business.1136 RealtyLLC, 12 N.Y.S.3d at 295. Moreover, as Embaby notes, no

one inEgyptAir's New Y ork office has the authority to accept service on behalf oEgyptAir



employee, including Aly.EmbabyDecl. 3. Consequentlyservice was not effectivender
eitherCPLR 8§ 308(2) (service at place of business) or § 30&@&)(ce of designateajens).
Turning to Westoma pilot with Virgin Atlantic,the record clearlyequires the same
result. Harraz attempted to serve WestonservingChristopher CarlsenaClyde & Co.
partnerand counseio EgyptAir, Virgin Atlantic, andthe Port Authority—at the same time that
he servedhe complaint ofvirgin Atlantic through CarlsenAff. ServiceJohn Weston, Doc. 12-
5 (hereinafter “Aff. Serv. Weston”)As Carlsen explained, he was authorized to accept service
on behalf ofVirgin Atlantic because his firm is a Register&dent ofthe companyor these
purposes. Christopher Carlsen Decl. Opp’n Mot. Renj&ret7, Doc. 171 (hereinafter
“Carlsen Decl.”). However, Carlsen was not authorized to accept service for Weston, nor was he
retained by Weston for representation in this litigation at any point. Althoudge@anformed
the process server that beuld not and was not accepting service for Westb, 7, Harraz
undertook no further effort to personally serve Wesitostead attempting to complete service by
mailing copiesto Carlsen’s officeAff. Serv. Weston.Because Carlsen could not accept service
on his behalf, Weston has not been properly served.
Parties “who haverjof] beenproperlyjoined or served” at the time of remoaak not
within the scope of the consent requirement. 28 U.S.C. §A{2KA). Thus, Harraz’s
procedurablefectarguments to the Pilots falls shorOf courseHarrazmay still attempt to
perfect servicen both Aly and Weston iaccordancevith federalrules and statutes. 28 U.S.C.
§ 1448 (allowing defective pre-removal service to be curedreastval “in the same manner as

in cases originally filed in such district court.”).
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C. Consent of Remaining Defendants

Harrazalso raises hgrocedurabrgumentgainstvirgin Atlantic andthe Port
Authority. Pl.’s Reply 3—4.Citing to prior decisions from this Court and the ubiquitous
presumption against remoy#&larraz asserts that because neithiggin Atlantic nor the Port
Authority provided the Court with written and independent consent to rentlbgadllotice was
procedurdly defective Id. 2—4(citing, e.g, In re Village of Kiryasloel No. 11 Civ. 8494 (ER),
2012 WL 1059395, at *3 (S.D.N.Y. Mar. 29, 2012))Yhe Court disagrees.

In the minerun of caseghe facial deficiencieselating toVirgin Atlantic andthe Port
Authority’s consentnightalone warrant remandut, given the aforementioned relationship
between the thregroperlyserved Defendantthis isnot the ordinary case, and the presumption
against removaioes not require the Courtignore the practicalitiesf the situation beforg.

After giving due consideration to the purpose of the consent requirement, the Court finds no
reasorto override the Defendantslearly manifestedonsenbecause of an error that, for all
intents and purposes, amountsathamlesstechnical defect.

The requirement that all properly served defendants consent to removal, often called the
rule of unanimitywas first recognized by the Supreme Cout900and has more recently
been incorporated into thederalcivil removal statute Chi., Rock Island, & Pac. Ry. Co. v.
Martin, 178 U.S. 245 (1900); 28 U.S.C. 8§ 144)§2)(A). Courts have generally understood the
rule as servinghe interests of plaintiffgjefendants, and the judiciary as a whole by enstineg

unified pursuit of an action, preventing the imposition of one defendant’s interests ongp other

2The Court recognizes that it need not consider this aspect of Harraz’s argasriewas raised for the first time
on reply. See, e.g.Anghel v. Sebeliy®12 F. Supp. 2d 4, 14 (E.D.N.Y. 2012) (collecting caskwever, beause
the record is sufficient to address Harraz’'s argument, and because it iegplicpbrtant concerns relating to the
scope of removal, the Court will consider lih re Various Grand Jury Subpoen&85 F. Supp. 472, 485 (S.D.N.Y.
2017) (“the Second Circuit has made it abundantly clear that a distritthesdiscretionto consider a belatedly
raised argument. . ’ (emphasis added) (internal quotation marks omitted)).

11



and preventing needless duplication of litigation, respectivebposito v. Home Depdtyc.,
590 F.3d 72, 75 (1st Cir. 2009) (hereinatEsposito I).

Since the Coulffirst recognizedhe need for all defendants to be “united in the petition”
for removal Martin, 178 U.S. at 248herehas emerged viewthatcertainconduct short of
formal jander to the notice of removahansatisfy therule of unanimity. Proctor v. Vishay
Intertechnology In¢.584 F.3d 1208, 1224-25 (9th Cir. 20Q8ting circuits that have not
strictly required defendants to join the notice of remoa§ also Pietrargjo v. Alvas Corp.

686 F.3d 62, 66 (2d Cir. 2012) (allowing demonstrations of consent short of joining the notice).
Theextent of that flexibility, howeveihas long been a point of contenteomongst the circuits

Over time, two general positions emedg On the one hansipme circuits have insisted that all
non-removing defendanssibmit explicitwritten notice of their consent to removal. On the

other, some circuits hay®enless stringent, allowing somethisort ofindividual written

consent from each defendant not joined topitition See, e.gProctor, 584 F.3d at 1224-25
(describing the two dominant position€gpntreras v. Britestarr Homes, Indo. 19 Civ. 6980
(JPO), 2019 WL 4930073, at *2 n.3 (S.D.N.Y. Oct. 9, 2019) (same).

This Circuit hastypically fallen somewhere betweémose twoends. Notably, the
Second Circuihasexplicitly avoided “advising what form consent to remawvaisttake,”
instead providinghelimited guidancehatdefendants must “independently express their consent
to removal.” Pietrangelq 686 F.3d at 66 (emphasis addeD)strict courts in this Circuitire not
unified in their constructionf the rule,with somecounseling against anything short of written
notices of consenHeller v. New York City Health & Hosps. Carplo. 09 Civ. 6193 (LTS)
(GWG), 2010 WL 481336, at *2 (S.D.N.Y. Feb. 1, 20lgight v. Ford Motor CoNo. 10

Civ. 3629 (BMC), 2010 WL 3528533, at *1 (E.D.N.Y. Sept. 3, 2040} others employing a

12



moreflexible application Zucker 2018 WL 3520422, at *Sifding the rule satisfied where one
defendant represented the consent of anptbenlop 2006 WL 2853972, at *2—%ame) To

be sure, neither inter- nortra-circuit treatment of the rule of unanimity has been a model of
clarity. Before attempting to apply that ruteen,a brief restatememf thefacts surrounding
consent is in order.

As described above, EgyptAir, Virgin Atlantic, and the Port Authority aneepiesented
by the same two attorneys in this cas@arlsen and Magali. Althought the time that the
Notice was filed, counsel had not entered an appearance on behalf of VirgiticAitahe Port
Authority, both defendants filed answers in this Court under the representafiarisgn and
Magalinot more thammne weelafter EgyptAir filed the Mdtice. Moreover, the Notice explicitly
avers that Virgin Atlantic and the Port Authority consented to removal. YWhile the
relationship between the padiand their attorneys does not resolve the issue at bar, it does
inform the Court’s application of the rule of unanimity.

More specifically, the circumstancksad this Court to consider whether the answers of
Virgin Atlantic and the Port Authorityfjrst filed in this Court, might themselves constitute
independent expressions of consentEdposito v. Home Depot, Inthe court addressed
whether an answer submitted bgadefendant not joineoh the notice of removalould
sufficiently manifest their consent, even if the answer was silent on the i$86d-. Supp. 2d
343, 344-47 (D.R.l. 200@hereinafteiesposito ), aff'd Esposito 1) 590 F.3d at 77. Finding in
the affirmative the court distinguished the case before it from prior authdissllowingthe
practice by emphasizing that all of the defendants were represented by ¢hatteainey.In

such circumstances, the court held, the risk of gamesmanship and prejudice to fiffs plaint

13



co-defendants was “virtually eliminatedghd any doubt that the non-removing defendant’s
answer manifested their consent Wegiscerated.”ld. at 346—47.

The Court finds the logic oEsposito Ipersuasive By filing their answes inthis Court
after removalYirgin Atlantic and the Port Authoritgtrondy impliedthat they were ready and
willing to proceed with litigation in this Court. By doing so while being representdidebsame
counsel that had filed the notice of removal not more than one week prioeréseyhll doubt
aboutthe matter As such the answers submitted Myrgin Atlantic and the Port Authority
unambiguously manifested their consent to removal.

Because the Court has no doubts about the Defendants’ consent, remanding this case on a
technicality woulddisservehe judiciary’s interest in efficiencygnorethe defendant’s clearly
expressedhtent and unnecessarily compromise their ability to litigate this case in a manner tha
is fair to all parties.Moreover, even if the Court were raminvincedby the reasoning in
Esposito J it still would notremand on the asserted procedural grounds, as any coelseed
defect inthe notice habeen sufficiently cured by theelendants’ joint opposition to the present
motion. SeeZucker 2018 WL 3520422, at *Srenshaw v. McNamarao. 6:15 Civ. 6229,
2016 WL 228358, at *2GTS) W.D.N.Y. Jan. 1, 2016kEsposito I] 590 F.3d at 7Harper v.
AutoAlliance Int'l, Inc, 392 F.3d 195, 202 (6th Cir. 2004).

D. Jurisdiction

Harraz also challenges timurt’s jurisdiction over this action. The Notice provides
three bases for jurisdictiorFirst, EgyptAir suggests that the@t has jurisdiction over all
claims againsthembecause, as an instrumentality dbeeignstate theyarestatutorily entitled
to removal. Notice 2 (citing28 U.S.C. § 1441(d)). SecortegyptAir asserts that theddrt has

original jurisdiction over Harraz’'s claims under thenvention for the Unification of Certain

14



Rules for InternationaCarriage by Air, My 28, 1999, S. Treaty Doc. No. 106—45, 1999 WL
33292734 (2000) (“Montreal Convention”), pursuant to 28 U.S.C. 88§ 1331, 144d.(dinally,
EgyptAir claims that the Court has supplemental jurisdiction over the state law claims Hgainst
Port Authority and the Pilotdd. 2—3. After assessing ea@rgumenin turn, the Court
determines that(1) it has jurisdiction oveall claims against EgyptAir under the Foreign
Sovereign Immunities Ag(2) it has original jurisdiction over tidontrealConventionclaims
againstegyptAir and Virgin Atlantic (3) it has supplemental jurisdiction over the state tort
claims againsYirgin Atlantic andthe Port Authority; and {4f Harraz perfects service of the
Pilots,the Court will also have supplemental jurisdiction overstia¢e tort claims against them.

1. EqyptAir and Virgin Atlantic

First, EgyptAir claims thatbecause they are an instrumentality of a foreign state, this
Court has jurisdiction over all claims against them. NoticARused in the FSIA,dgency or
instrumentality of a foreign stagtemeansany entity:

(1) which is a separate legal person, corporate or otherwise; and

(2) which is an organ of a foreign state or political subdivision thereof, or a mabrit

whose shares or other ownership interest is owned by a foreign state oalpolitic

subdivision thereof; and

(3) which is neither a citizen of a State of the United States as definediam 9332(c)
and (e) of this title, nor created under the laws of any third country.

28 U.S.C. § 1603(byee als® 1441(d) (incorporating 8 1603’s definition). The Supreme Court
has clarified that “[majority ownership by a foreign state, not control, is the benchmark of
instrumentality status Dole Food Co. v. Patrickso®38 U.S. 468 (2003). Under that standard,
the Court may exercise jurisdiction over all claims against EgyptAir, a-stated entity Notice

2, under the removal provision of the FSIA.
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Moreover, EgyptAirasserts thahe court has jurisdiction ovétarraz’sMontreal
Convention claimsgainst itselind Virgin Atlantic As with all assertions of original
jurisdiction,the Court must find mrisdictional basis for the specific claims on the face of the
plaintiff's complaint. Holmes Grp., Incv. Vornado Air Circulation Sys., INcd35 U.S. 826
(2002). There is no difficulty in doing so here, as “[i]t is beyond doubt that a claim brought
under the Montreal Convention . . . presents a federal question sufficient to invoke federal
jurisdiction.” Biscone v. JetBlue Airways Corp81 F. Supp. 2d 383, 385-86 (E.D.N.Y. 2010).
Harraz’s complaint unequivocally raises Montreal Convention claims against gpgibAit and
Virgin Atlantic. Compl. 11 3438, 49-53. @&ch claimsclearlygive rise to this Court’s
jurisdiction under 28 U.S.C. § 1331 and, consequently, removal under § 1#41(a).

2. State Tort Claims

Finally, EgyptAir asserts that thisdlirt has supplemental jurisdiction over Harraz’s state
law claims. Because original jurisdiction was not premised on diversity, this Court has
supplemental jurisdiction over tls¢éate lawclaims so long as they “form part of the same case or
controversy” as the claims that gave rise to original jurisdict2hU.S.C. 81367(a). Based on
the record before it, the Court concluded thes requirement has been met

Theguidingquestion in a 8 1367(a) inquiry is whether the two sets of claims arise from
the same “common nucleus of operative fa@Hahriar,659 F.3d at 245Here, Harraz'slaims

against all five [@fendants ase from a single incident: the collision betwésaEgyptAir and

3 A strictreading ofthe Noticewould only treat the Court’s jurisdiction over Virgin Atlantic as a matter of
supplemental jurisdiction based Blarraz'sstate law claims SeeNotice 2 (listing Virgin Atlantic as coverednly
under supplemental jurisdiction). Hewer, Harraz raised Convention claims against botimes and the face of
the complaint provides no grounds for distinguishing between the two. Tithiéywvaf the state lawclaimsagainst
the airlines in light of the Montreal Conventio®sclusivity clause Art. 29, has not been fully briefetHowever,
as a matter of efficiencythe Courtrecognize Harraz’s Convention claims against both airlines as a basis for
jurisdiction, such that if thetate law claims are, in fact, barred by the Conventiosi Gourt’s original jurisdiction
over theairlines will remain undisturbed.
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Virgin Atlantic planesat JFK Harraz draws no distinction between the factual bases of each
claim, instead “repeat[ing], reiterat[ing], and realleg[inifé same basjgoints in support of
each individual cause of action. Compl. 11 25-28, 31, 34, 45, 49, 60, 63, 65. Given the unified
factual basis for all of Harraz’s claims, the “common nucleus of operativestantdard is
clearly satisfied, andhe Court thus has supplemental jurisdiction over Harraz’s state tort claims
Shabhriar,659 F.3d at 245ee alsdn re Air Crash at Belle HarbgmNo. 02 Civ. 6746 (JFK)
(RWS), 2003 WL 21032034, at *6 (S.D.N.Y. May 3, 2003) (exercising original jurisdiction over
Warsaw Convention claims and supplemental jurisdiction over all non-Convention claims).
Attempting to avoid this result, Harraz asks the Court to exercise its dis@ation
decline supplemental jurisdiction undeit367(c). Specifically, Harraz suggests fhacause
“this is a simple negligence case with one injured plaintiff,” the state lam<glaiedominate,
thus defeating jurisdictionnder 8§ 1367(¢®). Pl.’'s Reply 5 Some courts have suggested that
when an action is removed pursuant to the FSIA, the coustexercise supplemental
jurisdiction over all related claimsSee, e.gln re Surinam Airways Holding C®74 F.2d 1255
(11th Cir. 1992). And, in any evemurts lackdiscretion to decline supplemental jurisdiction
under 8§ 1367(c) unless one of thedfically enumerated rationales is applicable to the situation
at bar. Shahriar, 659 F.3d at 245Because the Court finds that Harraz’s state law claims do not,
in fact, predominate over her Convention claims, the Court lacldigbestionto deny
suppemental jurisdictiorf.
Courts in this Circuit have approached § 1367(&@(8uments byssessingvhether the
state law claims are more complex, salient, or burdensome than the federal lawoelaims

whether the federal law claims are merely tangeatigeripheral to the state law claimsaw v.

4 Because Harraz did not invoke any oteebsection of § 1367(c), the Court will not assess those provisions for the
purpose of assessing the scope of its own discretion.
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City of Ansonia, No. 305 Civ. 1515 (JCH), 2005 WL 3132703 (D. Conn. 2005) (collecting
cases). Here, Harraz provides no reason for this Court to believe that her “simple negligence
[claims],” P1.’s Reply 5, are more complex or burdensome than her claims brought under the
Montreal Convention.

Moreover, the distribution of state and federal claims in this action does not give rise to §
1367(c)(2) discretion. Harraz raised two claims under the Montreal Convention and five under
state tort law. However, the Montreal Convention bars, at the very least, Harraz’s state tort
claims against EgyptAir. Art. 29; Notice 2. Thus, even if service of the Pilots is perfected, this
is not the case where a few tangential federal law claims have been tacked on to a whole host of
state law claims. See OccuNomix Int’l LLC v. N. Ocean Ventures, No. 03 Civ. 6047 (GEL),
2003 WL 22240660, at *1 (S.D.N.Y. Sept. 30, 2003) (finding that the plaintiff’s twelve state law
claims predominated over their single federal law claim). Consequently, the Court must exercise
supplemental jurisdiction over Harraz’s state law claims.

IV.  CONCLUSION

For the reasons set forth above, Harraz’s motion to remand is DENIED, and the action
will proceed in this Court. The parties are directed to appear for a status conference on January
17,2020 at 10:00 AM. The Clerk of the Court is respectfully directed to terminate the motion,
Doc. 11. It is SO ORDERED.

Dated: December 6, 2019

New York, New York Q
R\

Edgardo Ramos, U.S.D.J.
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