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LORNA G. SCHOFIELD, District Judge:

AppellantYuri Rozhkov, thdoreigntrustee(“Foreign Repesentative”pf a bankruptcy
proceedingn the Commercial Court of the Moscow Regamainst Debtor Natalia Pirogothe
“Russian Insolvency Proceedihgappeas from two ordersof the United StateBankruptcy
Court for the Southern District of New York (Chapman(thg “Orders”)! TheOrdersdeny
recognition of the Russian Insolvency Proceedisgither(i) a “foreign main proceeding” under
11 U.S.C. 88 1517(and1517(b)(1) or (ii) a“foreign nonmain proceeding” under 11 U.S.C. 88§

1517(a)and1517(b)(2). For the reasons belowhe Ordersare affirmed

! The two Orders are: a December 12, 2018, Memorandum Decision andl@rde?jrogova
593 B.R. 402 (Bankr. S.D.N.Y. 2018), and a December 17, 2018, Order denying and dismissing
the petition with prejudice.
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l. BACKGROUND

Thefollowing facts aradrawnfrom the Orders unless otherwise not&keln re
Platinum Partners Value Arbitrage Fund L,R8 Civ. 5176, 2018 WL 3207119, at *1 (S.D.N.Y.
June 29, 2018) (a district court may draw on the “bankruptcy court’s . . . opinion” to establish the
“facts of the] appeal”).

A. The Recognition Petition

Ms. Pirogova is a Russian citizemo has been &nited Statepermanent resident since
2008. In October 2015,Russiarcreditor initiatedhe Russian Insolvency Proceediafier Ms.
Pirogovafailed torepayanalleged$18.5 million bank debtThe MoscowCommercial Court
appointed Appellardstrusteeand financial administrataon the proceeding.

In March 2018, Appellarfiled a petitionin the Southern District of New York
Bankruptcy Courtthe“Bankruptcy Court”)to “recognize” theRussian Insolvency Proceeding
under Chapter 15 of the U.S. Bankruptcy Code. Among other things, recogtatysn
disposition of a foreign debtor’s U.&ssets and permigforeign truséeto accessnd dispose of
theseassets in #oreign bankruptcy Seell U.S.C. 88 1520 & 1521. Thea®f recognition is
to “provide effective mechanisms for dealing with cases of dvosger insolvency, while
promoting international cooperation, legal certainty, fair and efficientragtration of cross-
border insolvencies, protection and maximization of debtmsets, and the rescue of financially
troubled businesseslh re Fairfield Sentry Ltd 714 F.3d 127, 132 (2d Cir. 201@®)ternal
guotation marks omitted). A foreign bankruptey be recognizednly if it is a“foreign main”
or “foreign nonmaih proceeding 11 U.S.C. § 15%@)(1). A “foreign main proceeding’s a
bankruptcyproceeding thatkesplace in thdoreign countrywherea debtor has itsenter of

main interests” (“COMI")as of thedateof the recognitiorpetition 11 U.S.C. 88§ 1502J4&



1517(b)(1). A “foreign nonmaiproceeding’is a bankruptcyroceeding that takes placea
country wherea debtor has gplace of operations” from whidh carries outnontransitory
economic activity 11 U.S.C. 88 1502(5) & 1517(b)(2pfter atwo-day evidentiary hearing

theBankruptcy Court denied recognition of the Russian Insolvency Proceeding.

B. Debtor’'s Contacts with Russia

At the evidentiary hearingds. Pirogovastated her intentioto remain in thdJ.S. with
no plans to reside in Rus®aeragain She “apparently fled” Russia because Rusaighorities
hawe an outstanding warrant foerarrest. Ms. Pirogovaadmitted howeverto maintainng an
“internal Russian passport until October 2015. Appelkngues thas. Pirogova usethe
passport taravelsurreptitiouslyin and out of Russia through the open Belarus-Russian border,
butthe Bankruptcy Court found no “proof that she did in fact do so.”

Ms. Pirogovaallegedlyowns property in Rusa. Sheis the listedowner of anapartment
in Moscow, but has not occupiedwsited the apartment “a very long time.” Theapartment
hasno furniture or personaiffects Although utility bills are issued tMs. Pirogova, the
electricity bills have not been paid since December 20iBhe water billssinceApril 2013.
The parties dispute whethigls. Pirogovastill owns the apartmenihich hasbeensubject taa
“seizure” ordersince February 13, 2013, based on a November 27, 2012 Russian municipal court
order. The seizure order “encumbl[ers]” and “restrict[s Ms. Pirogova’s] fightee apartment.
According to he Bankruptcy Court, Appellant presented no evidence that Ms. Pirogova
maintains the apartment as her habitual residence.

Ms. Pirogovas also the listedwner oftwo carsin Moscow. She continues toaintain
insurance for one caBoth cas, howeverhave been “seizgtdand her rights to onearhave

been restrictedince 2012 and the other since 2014.



The Bankruptcy Courfurthermorefound no evidence that Ms. Pirogova maintans
closerelationshipwith her family and friends in Russia. As of late 2018, she hadpuken
with her son imearly five yearand is not in touch with hgrandchildren She is the founder of
a Moscow yacht clubYacht-Club Zolotoy Gorod,” buthere was no evidence that she was
payingdues omparticipding in the clubat the time of the petitionMs. Pirogovaepresentshat
her personal life is centered in the Ywhereshe is married t@and lives withan American
citizen

Ms. Pirogovaalso hadiability for past business activiti@s Russia, but these business
activitiespredate thdiling of the petition Ms. Pirogova facesvil and criminal actions forra
alleged $75 million loathather Russian companRizalti-PlusDKD, allegedly fraudulently
obtained in 200Tthe “Rizalti Loan”) Appellant contends that Ms. Pirogova fled Russia to
evade creditors and authorities in connection itk loan Ms. Piogova also owns a Russian
company calledaurus LLC which is in liquidation in a Russian bankrupfmpceedinghat
commenced in 2017. The Bankruptcy Count found no ghatMs. Pirogovahad“active[ly]
participat[ed]” in or even “minimal[lymanage[d]” Taurus dhe bankruptcyproceeding at the

time of the petition

C. The Bankruptcy Court Decision

The Bankruptcy Court denied recognition of the Russian Insolvency Proceeding on
December 12, 2018Seeln re Pirogova 593 B.R. 402 The court found that the Russian
Insolvency Proceedingas not a “breign main proceeding’drause Appellant failed to show
that Ms. Pirogova COMI is Russia. The presumptidinata debtor’'splace of ‘habitual
residence” ighe debtor<COMI under 11 U.S.C. § 1516(ajas unsupported by the evidence

andthereforeinapplicable.ld. at 411-12. Nor did thiotality of factorscompel finding that



Russias Ms. Pirogova’'sCOMI. Her pasbusinessiealing in Russiavereirrelevant because
they occurred long before the March 2018 petititth.at 414-15. For a bankruptcy court to
factor in suchistoricalactivitiescould resulin “conflicting COMI determinations andHe
designation oftompeting main proceedings, thus defeathegpurpose of using the COMI
construct’ 1d. at 414. “ThatMs. Pirogovaapparently fledRussid to avoidan arrest warrant
wasalsoconsistent wittherstated intentiomo resideabroad See idat 414 n.38.

Second, the couhteld thatthe Russian Insolvency Proceedirsgnot a foreign nonmain
proceedig because Ms. Pirogova did not have an “establishment” in Russtany place of
operations ware the debtor carriegit nontransitory economic activity” as of ihetitiondate
Id. at415-16 €iting 11 U.S.C. 88 1502(2) & 1502(5)). Ms. Pirogova’s Moscow apartment,
utility bills, vehicles yacht club membership, ownership of Taurus ldr@ theRussian
Insolvency Proceeding did nestablisithatshe(i) hada*place of operatiorisor (ii) carried out
“nontransitory economic activity” in Russi&ee idat 416-17. Th&loscow apartmentould
not be a place of operatiohscause there was pwidencehat Ms. Pirogova used or even
visited the apartment at the time of the petititch at 417. The Bankruptcy Court rejected each
of Appellant’stheoriesof nontransitory economic activityit was a “stretch” to construds.
Pirogovoa’sunpaid utility bills as'‘extensions otredt” from theutility services.Id. There was
no evidene thatMs. Pirogovawas a current membef, paid membership dues or contributed to
the maintenance of thgcht club, or thathe clubgenerates economic activityd. at 418. Ms.
Pirogova’s vehicles and apartment had been seized and cogldnasate economic activitgr
her. See idat 417-18. The Taurus LLC bankruptcy did not hatle@al effect on the
marketplac€ Id. (citing In re Ran,607 F.3d 1017, 1022 (5th Cir. 2010pinally, it wouldbe

circularto find that the Russian Insolvency Proceedian involuntary proceeding, whichtise



very subjectof therecognition petition- establisheshenecessaryequirements$or recognition.
See id.
Il. STANDARD OF REVIEW

When reviewing a bankruptcy court’s decision, the district court reviews Fdictdiags
for clear error and legal conclusions de nolrore Charter Comm’ns, Inc691 F.3d 476, 483
(2d Cir. 2012)accord In re Ocean Rig UDW In&85 B.R. 31, 34 (S.D.N.Y. 201&ff'd, 764
F. App'x 46 (2d Cir. 2019 “A factual inding is not clearly erroneous unless the reviewing
court on the entire evidence is left with the definite and firm conviction thastakeihas been
committed.” In re CBI Holding Cq.529 F.3d 432, 449 (2d Cir. 2008) (internal quotation marks
omitted) accord In re SteinbergNo. 17Civ. 4724, 2018 WL 1229838, at *2 (S.D.N.Y. Mar. 8,
2018),aff'd, 756 F. App’x 90 (2d Cir. 20239 “[I]f the bankruptcy court’s account of the
evidence is plausible in light of the record viewed in its entirety,” a réngeaourt “may not
reverse it even though convinced that had it been sitting as the trier of fact,dthavel
weighed the evidence differentlylh re Motors Liquidation C9.829 F.3d 135, 158 (2d Cir.
2016) (internal quotation marks omitted). “Wherer¢hare two permissible views of the
evidence, the factfinder’s choice between them cannot be clearly erroneit@W Local One
Pension Fund v. Enivel Props., LLZ91 F.3d 369, 372 (2d Cir. 2015) (internal quotation marks
omitted).

l. DISCUSSION

A. Recognition of aForeign Main Proceeding
The Bankruptcy Court correctly denied recognition of the Russian Insolvencgelding
as a foreign main proceeding. Section 1517(b) provides that a foreign main proceeayng is a

proceedindgpending in the countrywhere the debtor has the center of its main interests



[COMI].” 11 U.S.C. 8 1517(b). “In the absence of evidence to the contrary, the debtor’s . . .
habitual residence in the case of an individual, is presumed toédébiorsCOMI. 11 U.S.C.

§ 1516€). Habitual residence iscomparable to domicile,” connotes “permanence and stability”
andis “the place where an individual is living and has manifested the expectation ohirgmai

for an indefinite period of time.In re Kemsley489 B.R. 346, 353 (Bankr. S.D.N.Y. 2018ut
even if a country is not a debtor’s habitual residence, “[v]arious factorsy singbmbined,

could be relevant” to a COMI determinatioim re Fairfield Sentry Ltd 714 F.3d at 137
(quotingIn re SPhinX, Ltd 351 B.R. 103, 117 (Bankr. S.D.N.Y 2006§.court should consider
“any relevant activitiespertaining to a debtaather than “mechanical[ly] appl[yE particular

set of factors.Id. Importantly, COMI is “determined based da debtor’s]activitiesat or

around tle time the Chapter 15 petition is filedid. “[T]o ensure that a debtor has not
manipulated its COMI in bafith,” “a court may consider the period between the
commencement of the foreign insolvency proceeding and the filing of the Ch&pietition.”

Id. The party seeking recognition bears the burden of proving COMI by a preponderance of the
evidence.In re Fairfield Sentry Ltd.10 Civ. 7311, 2011 WL 4357421, at *3 (S.D.N.Y. Sept. 16,
2011),aff'd, 714 F.3d 127 (2d Cir. 20L3ccord In re Ascot Fund Ltd603 B.R. 271, 279

(Bankr. S.D.N.Y. 2019).

Under this standardhe Foreign Representativeid not sustairits burden of showinghat
Russia igVIs. Pirogova’s habitual residenaad thereforgpresumptive COMI. Athetime of the
petition, Ms. Pirogova was not based-iindeed, no evidence showitthtshe hadevenrecently
beento -- Russia. Furthermore, myidence countered her testimahgtshe intended toeside
outside of Russia after becoming a U.S. permanent resident. Although Ms. Pirogava had

Russian passport until at least 2015, therenveasvidenceestablishinghat shdraveledto



Russiaas Appellant argues. Othevidenceof Ms. Pirogova’scontacts witiRussiaunderscore
thatthe country was not her base: althoughistiee registeredwner ofan apartmenin
Moscow,the apartmenis unfurnished, contains no personal belongihgs, been encumbered
since2013 and its bills have not been paid since 2015. Ms. Pirdgis/ao access to her
vehiclesin Russia Nor is she close to family or friends in Rusaparticipaing in theyacht
club she helped found. Based omsttecord, theconclusion that Russia was not Ms. Pirogova’s
habitual residence wamt erroneous.

Similarly flawed isAppellant’s argumenin the alternativéhat even if Russia is ndfls.
Pirogova’shabitual residencdt, nevertheless is h&OMI due tototality of the circumstance
Appellant points taMs. Hrogovds long history of businesactivity in Russiathe civi, criminal
and bankruptcyctionsshe facess a resujtandcreditors and third-parties’ expectationthat
Russian law and courtgill disposeof theseclaims But suchfacts concerningast business
activitiesare irrelevanbecause they predate the filing of the Petitidéndebtor'sCOMI must be
“anchor[ed]” tocircumstances as of thi#ling date of the Chapter 15 petitignhnot tothe
debtor’s“entire operational history.”In re Fairfield Sentry Ltd 714 F.3cat 134. Indeedthe
Rizalti loan-- Appellant’s primary focus- was atansaction from 20Q€leven years before the
recognition petition Nor does the fact thd#ls. Pirogowa hasongoingliability for thesepast
business activities establish that Russia is her COMI. Appellant’s thesiryls. Pirogova’s
legal exposure is greater in Russia than elsewberat tenable As of the 20180rders shehad
significantcreditors outsidef Russian re Pirogova 593 B.R.at413,wassubjectto four
pendinglawsuits in the U.Sid. at 413 n.3, and hdsken reported tthe Department of Justice
for “hav[ing] committed bankruptcy fraudi anearlierS.D.N.Y. bankruptcyegardingVis.

Pirogova’scompanyNMP-Group LLC id. at 414 n.37. Appellargcknowledgesurthermore



that she was evicted from her New York apartmeftebruary 2018ndherFlorida property
has been iforeclosuresince November 20r. SeeDkt. No. 9 at 22, 27.

Appellant’s corollary argument that Ms. Pirogova manipulated her Q@yNMéeingfrom
Russia is alsanpersuasiveA “court mayconsider the period between the commencement of
the foreign insolvency proceeding and fitiag of the Chapter 15 petitioto ensure that a debtor
has not manipulated its COMI in bad faitHri re Fairfield Sentry Ltd 714 F.3d at 137This
rule guardsagainst debtorho attempt to circumvent recognitiby leaving thecountrywhere
aforeign insolvencyhas commencedTlhe Russian Insolvency Proceedibhggann October
2015 and the recognitiggroceedingn March 2018. Even if Ms. Pirogovaggtionsin the two
and a half yearsetween these datesgre considered, thdgil to establisithat Russiahould be
herrightful COMI, but for ker bad faithmanipulationof her circumstancesMis. Pirogova’s
stated intentionvasto leaveRussiauponattainingU.S. permanent residency in 2008er
apartment was encumbereg2013. Althoughafinal electricity billwas paidn December
2015, the watebill not been paid since April 2013in8e 2014, Ms. Pirogova had not had
access to her car§healso had not spoken keer familysince 2013.And while her Russian
passportvas activeuntil October 2015, there is no evidence that she used the passport to travel
to Russia. Indeed, the Bankruptcy Court found that Ms. Pirogova was motivétssRoissia
long beforethe Russian Insolvency Proceeding, not to manipulate her CGW more likely to
avoid her mounting legal troubles and arrest warr&ee idat 414 n.38.WhetherMs. Pirogova
hasacted improperlyis-a-vis the Russiaauthoritiesand courts over her legal exposim
Russia isa different issue than wheth&memanipulated her circumstances in connection with

recognitionin this action.



B. Recognition of a Foreign Nonmain Proceeding

The Bankruptcy Court also properly denied recognition oRihesian Insolvency
Proeedingas aforeign nonmain proceedingd “foreign nonmain proceeding” isa“foreign
proceeding, other than a foreign main proceeding, pending in a country where théndglator
establishment 11 U.S.C. § 1502(5)An “establishmentis defined asany place of operations
where the debtor carries aunontransitory economic activity.” 11 U.S.C. 8§ 1502[®)e
Bankruptcy Code does not define “place of operations” ortfaository economic activity.”
“The existence of an ‘establishntieis essentially a factual question, with presumption in its
favor.” In re Bear Stearns High-Grade Structured Credit Strategies Master Fung 38&IB.R.
325, 338 (S.D.N.Y. 2008gccordIn re Kemsley489 B.R. at 362. Courtsalyze whether a
debtor has an establishment as of the petition dzte.e.g, In re Bear Stearns389 B.R. at 338.

Appellant failed to adduce evidence that Ms. Pirogova had a “place of operations” or
carried out “nontransitory economic activity” in Russia as of the March 201&petithe
Bankruptcy Court first correctly dismissed the Moscow apartment as a pogséue Of
operations.” Stripped of furniture, personal belongings and mostly likely bdgiesjtthe
apartment is not a place where Ms. Pirogova carries out any activity, let atorietrsitory
economic activity.” Appellant argues that the Bankruptcy Court erred indmyimgj Ms.
Pirogova’s “residence, presence or occupation in the apartonedeithe “establishment”
analysis because these are only “COMI facto&ek, e.g Appellant’s Reply Br., Dkt. No. 13, at
9. Although these factors are nesary for COM] asthey showthata debtor maintains a home
base in a country, they are not irrelevianthe establishment analysis. By its terms, § 1502(5)
requiressome minimum action by a debtag. the debtoitself “carries out” economic actity

from a “place of operations.” Here, the absence of any evidence that Ms. Pirogovataets con

10



with the purmported “plae of opaations -- whetherby livingin, visiting or managinghe
apartmentespeciallyin light of findingsthat theapartment issbandonednd encumbered --
foreclosedinding thatthe apartmenis a “place” with any “operations,’let aloneeconomic
activity that Ms. Pirogova “carries out.” Appellants argument that thestablishment
requirement isnetsimply because M¥irogova‘owns an assein Russiathe gpartment)hat
generategconomicactivity (utility bills) that sheis carryingout (theutility accountsare in her
name),’seeAppellant'sReplyBr., Dkt. N0.13, isunpersuasive. Tikargument fectively
eliminates “plac®f operations’as ameaningfulcomponenbdf establishment. Tthe extenthe
apartments anasset witrsome economigalue to Ms. Pirogova, thergumentiddressesnly
why the apartmentmay be “economic activity,’nothowit is a “place ofoperations.” Tl fact
that Ms. Pirogovawesan ncreasinglebtfor apartment utilities which ske hasfailedto pay
since2015, isnot evidence thashe “carriesout’ economicactivity. Rather, shéasceased
participatingin the marketfor utilities services, and tle serviceseekpaymentfor overduebills.
TheBankrupty Court, in ary case correctlyrejectedtheargumens tha Ms. Pirogova
carriesout nontransitoy economg activity in Russia. fiemere fact that creditors and the
authoritieshaveongoing claimsagainstMs. Pilogovais insufficient. Their efforts to recoup
money owed for long-ago transaaisis notevidence tha Ms. Pirogovais carying out
nontransitoy econome activity. TheRussian Insolveny Proceedng itsef is aso noteconomic
activity. If a foreigntrustee coulanerelypoint to aforeign bankruptg itself, which is subjed¢ to
a recognition p#tion, as evidence ofanegablishmentthe statutoryrequirementgor recognition
would be pointlessSeeln re Ran, 607 F.3d 81028 (f a foreign“bankrupty proceedirg and
associated debfthemselves] . . demonstratanestablishment . . . . [tlhere would be no reason

to define establishment as engaging in a nontransitory economic activity. Toa geti

11



recognition would simply require evidence of the existence of the foreignegalioge) In light
of the foregoing, the Bankruptcy Courfisdings andconclusions were not clearly erroneaus
evenerroneous, and support denial of recognition ofRbesian Insolvenciroceeding as a
foreign nonmain proceeding.
I. CONCLUSION
For the foregoing reasons, the judgment of the Bankruptcy CAAIRRERMED. The
Clerk of Court is directed to close the case.

Dated: Januar§, 2020
New York, New York

7//4/)%

LORI(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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