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UNITED STATES DISTRICT COURT ELECTRONICALLY FILED
SOUTHERN DISTRICT OF NEW YORK
RONALD GRANT, NalEIP I
Plaintit, 19-CV-2460 PGG (BCM)
-against
ANGELA ROBINSON WITHERSPOONet 4., ORDER
Defendang.

BARBARA MOSES, United States Magistrate Judge.

Now before the Court is plaintlf moton dated December 10, 2019 (DktoN70), in
which he seeks to substiénorpartiesAlexander Witherspoon and John David Witherspasn
defendants in place of thelate fatherJohn Witkergpoon. For the reasons set forth below,
plaintiff's motion will be dened, without prejudice for lack of properserviceunder FedR. Civ.

P. 25(a)(3)
Background

Plaintiff Ronald Grantis the author of and owner of two copyrights in an
autobiographical play. Compl. (Dkt. No. 1) § 14. In 2015, he enterednrimabagreementith
defendantAngela Robinson Witherspooto make a short filmbased on the play's scripd.
1116-17. Accordingd plaintiff, Ms. Witherspoon agreed "that Mr. Grant would retaditorial
control over any resulting filsh that she'would not screen any resulting film unless and until
she received Mr. Grant’s final approval,” and thatwould have ownership of the film masters

for the purposes of his review, comment, approval, and peraea’ Id. § 19.

1A motion to substituteparies is a nondispositivepretrial matter within the scope of my
authority under28 U.S.C. 8§ 63@®)(1)(A). Boldrini v. Fed. Nat'| Mortg. Ass;n2019 WL

5549645, at *In.1 (M.D. Pa. Oct. 24, 2019tevenson v. Ocwen Loan Servicing, | PG15

WL 2083513,at *2 (E.D.Mich. May 5, 2015) Eastman Chem. Co. v. Alphapet 011 WL

13054223, at *1 n.1 (D. Del. Dec. 9, 201
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Plaintiff alleges thatféer gooting thefilm (in which plaintiff garred Ms. Witherspoon
"cut Mr. Grant out of the editing procés&hired her own editor,” and then, in partnership with
her husband John Widrspoon(sometimes known as John Weatherspam) hisproduction
compaty T Boyds Boy Productions (T Boydsheganentering a version of the film (under the
title Curtsy, Miste) into numerous film festivals, all without Mr. Grant’'s approval and against
his express wishesCompl.{ 2

Plaintiff filed thisaction on March 19, 2018aming as defendantsdMWitherspoon, Mr
Withergoon, and TBoyds He assers daims of copyright infringement, breach of contract,
violation of his right of publicity mder New York and California law, intentional infliction of
emotional distess, and conversion. Compl. 1 45-85.

On or alout October29, 2019 deferdant John Witherspoon diedtestatein California,
where he residedAbramsDecl. (Dkt. No. 834) { 3 see alsd\eil Genzlinger and Derick Bryson
Taylor, John Witherspoon, Actor in ‘Friday’ and Other Movi€ses at 77 N.Y. Times (Oct. 30,
2019), https://www.nytimes.com/2019/10/30/movies/john-witherspoon-dead.html.

On November 52019,plaintiff filed a "Suggestiorof Death alerting the Court that Mr.
Witherspoon had died(Dkt. No. 54.) Plaintiff's Suggestion ofDeath did not identify any
representativewho could be substitute for Mr. Witherspoon.Nor, insofar as the record
discloes, wasthe document served @mysuch representative, or on any party.

On November 14, 2019, plaintiff filed a letteddressedo the Hon. Bul G. Gardephe,
United States District Judgstatingthat he "expect[ed] to file motionto substituteéhe Estate of
John Witherspoon in for Defendawithergpoon.”(Dkt. No. 57.) The next day, counsel fds.
Witherspom and T Bgds filed a letter pposng plaintiff's anticipatel motion to substitute,

largelyon the basis thatlaintiff's claims against Mr. Witherspoon lackmerit. (Dkt. No. 58.)



On November 262019,Judge Gardephieeld a conference "tdiscussDefendants' basis
for oppasing Plaintiff's proposednotion to substitute- for DefendantJohn Witlergpoon — the
estate bJohn Witherspoon, given that John Witherspoon has died.” (Dkt. NoOOGthe same
day, Judge @rdephe referred the caweme for gneral prerial management (Dkt. No. 64.)

On December 10, 2019]aintff filed his moton to substitutepursuant ta~ed. Civ. P.
25(@). Reporting thatMr. Witherspoondied intestate, anthat no probate proceedingsave
commenced irCalifornia, plaintiffdoes nbname, or seek teubstitutein, any administrator or
otherrepresentative dir. Witherspoors estate. Pl. Mem. (Dkt. No. 72) ai® Insteadhe seeks
to substitute inVIr. Witherspon's sonsAlexander Witherspoon and John David Witherspoon
Id. According o plaintiff, each of tlem — dong with Ms. Witherspoon,as the deedent's
surviving spose— will ultimately inherit one third 6Mr. Witherspoon'separate propgr under
Californialaw. Id. a 3. Therefore, plaintiffassertsthe sonsare (or will be) "beneficiafies] of
the deceddrs estatg id. a 2 (quoting Smith v. Specialized Loan Servicind.C, 2017 WL
4050344, at *3 (S.D. Cabept. 13, 2017) and as such argroper partiesto substitute in the
instart action."ld. at 2, 3.

On December23, 2019, defendastopposed plaitiff's motion, arguig (1) that a
distributeeof an estate is a "pper party” under Rule 25(aply "if the estate of thdeceased has
been distributed at the time the motion for substitution has ineeld; (2) that plaintiff "failed
to serve John Witherspn’s successors oepresentativéswith the Suggestion of Deatbr the
motion to substitute and (3) that "to the extent John Witherspoorssns are permitted to be
substituted in asalendants,each should be namedly in his capady "as'a Distribuee ofthe
Estate of John Witherspoon.™ Def. Mem. (Dkt. No. 831-#&. Defendantslso submittedthe

declarationof William L. Abrams, a attorney retainedtd prepare a petition to administer the



Estate of John Weathspoori' Abrams Del. § 2. Attorney Abramsattests thahis firm "is
preparing a probateefition for the Estate which will be filed ibos Angeles County Superior
Court™ andthat "[u]pon being appointed as administrator of the Estate, Anjyeatherspoon
will be obligated to complete and lider California Form DEL57 — Notice to Creditors—
notifying potential creditors that she has begun the administmaititve Estaté Id. 1 4, 7.

OnDecember 30, 2019, plaintiff filed a reply briebnmeding that helid na serveeither
his Suggestion obeathor his motion to substituteon Alexarder Witherspoon and John David
Witherspoon but arguing that héshould not be deprived of the opportunity to name a party for
substitutiori merely "because the Estate of Defentddohn Witherspoon has failad file a
petition for probaté Pl. Reply. Mem.(Dk. No. 86 at 23.

Analysis

Rule 25(@), which governs the substitution of parties in federal cafter a death
providesin relevant part

Substitution if the Claim Is Not Extinguished. If a party dies ad the claim is

not extinguished, the court may order substitution of the proper party. A motion

for substitution may be made by any party or by the decedent's successor or

representative. If the mon is not made within 90 ays after serviceof a

statemat noting the death, the action by or against the decedent must be

dismissed. . .

Service. A motion to substitute, together with a notice of hearing, must be served

on the parties as provided in Ruleabd on nonparties as provided in RuleAd

statemenhnoting death must be served in the same mar8@wvice may be made

in any judicial district.
Fed. R. Civ. P. 25(a)(1}3) (emphasesadded).

Because plaintiff failed to serve hisotionto substiute on the norparties he wghesto

substitute in forJahn Witheispoon,as required by Fed. R. Civ. P. 25@)(his motion must be

deniedwithout prejudiceSege.g, Crichlow v. Fischer2015 WL 678725, at *5 (S.D.N.Y. Feb.



17, 2015)denyingmotionto substitute "without prejudide refiling at a ater datefor failure to
follow the procedure set forth in Rule 25 and Rulea#d colleting casek

Rule 2%a)(1) requires thaa substitution motiorbe filedwithin 90 days a#r servicgon
the parties and relevant nonpesii ofa valid "statememoting thedeath."In order to trigger the
90day period, the statement musbte the decedent's deathdentify the suacessofs) or
representatiy@) who may be gbstitutel in for the decedst, and be servedipon any such
successoor representative in accordancélwFed. R Civ. P. 4 See7C CharlesA. Wright &
Arthur R. Miller, Federal Practce and Procedure§ 1955(3d ed. 2019]"The statement noting
the death must be in writing and identify the representative to be substantei, must be
served on the paes in accordanceitt the procedured Rule 5 and upon persons not parties in
the manner provided in Rule 4 for the service of a summMordardy v. Kaszycki & Sons
Contractors, Inc. 842 F. Supp. 713, 716 (S.D.N.Y. 1998potingGronowicz v. Leonard]09
F.R.D. 624, 627 (S.D.N.Y.1986]"The suggestion of death is invalid unlessdientif[ies] the
representative or successor who may be substituted as d"padtyith v. Planagsl51 F.R.D.
547, 549 (S.D.N.Y. 1993)'[F]or a suggestion of death to be valid and invoke the 90 day limit, it
must identify the successor or representative who may be substituted for thenti§cede
However, the filing and service of a valid suggestion of death is poeeonditionto the filing
of a substitutionmotion. See Hardy, 842 F. Suppat 716 ("Nonetheless, a motion to substitute
can be made before a valid suggestion of death has beer)made.

In this casebecausethe Suggestion of Death filed by plaintiff did nidentify any
successr or representative, and waet served as required by Rule 25(a)(1) and (3), it did not
trigger the running of the 9@ay period SeeCrichlow, 2015 WL 678725, at *5"Plaintiff has

not identified the estate representative who would step into the shoes of Senior @ounsel



William if substituted, and no statement of death has yet been served or filed in this case. Thus,
Plaintiff's time to properly file a motion for substitution has not yet"Jus of the date of this
Order, thereforgeplaintiff has ndixed deadline for refihg his substitution motion.

Because the present motion must be denied for lack of psepéaceon the nonpaigs
thatit namesas successordy¢ Cout does not reach the question whether those nonparties
potential futuredistributeesof a presentlyundistributed estate are appropriate candidatder
substitution SeeDef. Mem. atl1-3. The Courtobserves however,that courtshave "generally
held that a '‘wper party’ must b€l) arepresentativéawfully designated bytate authority to
represent thelecedens estate(2) the primary beneficiary of amlready distributedestate(3)
the personnamed in a will as the executor of thecddenrs estate, everf the will is not
probated,or (4) the primary beneficiary of anunprobated intestate estateigfhneed not be
probated’ Bruccoleri v. Gangemiz019 WL 499769, at *7 (E.D.N.Y. Feb. 8, 201@mphases
added;internal citations and quotatioand editorial marks omitted¥ee alsavicNeal v. Evert
2015 WL 1680496, at *.3 (E.D. Cal. Apr. 14, 2015)"Courts have held that executors,
administrators ordistributeesof distributed estatesare proper parties for substitution of a
deceased party. (emphasis added)f, asattorney Abrams suggts, Ms.Witherspoon will be
apminted administrator ofJohn Wtherspoofs estate, it may bmore efficient for plaintiff to

seek to substite her in(either by motia or stpulation),in that capacityonce she is appointed.



Conclusion
Plainiff's motion for substitution (Dkt. N@.0) is DENIED without prejudie torenewal
or refiling in accordance wht Rule 25(a).
Dated:New York, New York

January 32020
SO ORDERED.
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BARBARA MOSES
United States Magistrate Judge




