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ALISON J. NATHAN, District Judge:
In this case, Kazakhstan’s largest @tyd aKazakhstanbankseekto recover millions of
dollars in stolen funds from those who allegedly helped the culprits launder Bedim Sater—
the alleged ringleader of the money-laundering operataorg with his associate Daniel
Ridloff and several business entities they control, move to dismiss. For the riaddalow,
the Court grants the motion in part and denies it in part.
l. Background
For purposes of this motion, the Court takes as true all factual allegationdirstthe
amended complairftFAC”), Dkt. No. 120, and drawall reasonable inferencestime
Plaintiffs’ favor.
Between 1997 and 2009, Mutdr Ablyazov and Viktor Khrapunov—sometimes working
separately and sometimes in coneaused their prominent positions in Kazakdmisociety
and government to steal billions of dollars from the City of Almaty and BTA B&tka
corporation headquartered there. Khrapusewed as Kazakhstan’s Minister of Energy before

taking office as the mayor of Almaty in 1997. FAC 1 53. As mayor, he wielded substantial
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influence over the privatization of staten assets in the formerly communist countig. I 54.
He used this influence to transfer public assets to shell companies controlisddmily
members for a fraction of their valutd. {1 56-62.

Ablyazov foundedBTA and served as it rairman from 2005 to 2009. 7 16-17.
However, even before 2005 (including while serving a nine-month prison term for corruption),
he exercised substantial informal influence over the bank’s operations throughesbusi
partner.Id. 11 19-20. Ablyazov used his position to direct billions of dollars in sham loans
from BTA to shell corporations that he secretly controllel.{f 16. He also worked with
Khrapunov, to whom he was related by marriage, using his network of shell companies to
launder Khrapunov's ill-gotten gains and Khrapunov’s properties as collateral farfurth
fraudulent BTA loans.d. 1157-61.

Ablyazov’s graft ame to light after BTA defaulted on billions of dollars of debt in the
wake of the 2008 financial crisigd. § 30. In 2009, the New York Times reporthdt
Ablyazov may have directed up to $12 billion in loans to companies he controlled, amounting to
about half of the bank’s loan boold. § 31. Ablyazov fled to Londond. § 33. English courts
entered a series of judgments againstfoinover $4 billion, imposing worldwide asset-
freezing orders, requiring him to disclose details of his assetsuarehder his passport, and
ordering that his assets bapéd intaeceivership.ld. 1136-43, 47. Ablyazov largely defied
these ordersld. { 44. An English court held him in criminal contempt and sentencetbhim
prison. Id. Hethenfled the Unied Kingdom and remained a fugitive until he was apprehended
in France in mieR013. Id. 1 46. A court in Kazakhstaentenced him in absentia to 20 years’

imprisonment for embezzlement, abuse of office, and organizing a criminal emtehgpri§ 49.
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Khrapunov’s career in Kazaktanipolitics met a similar end. He and his wife fled to
Switzerland in 20071d. { 64. Kazakstaniauthorities indicted Khrapunov and several
members of his family in 2011 and 2012. Switzerland opened an investigatagainst him
for money laundering, which remains ongoing, and ordered his assets flozg165.
Shortly after an English court ordered his assets frozen, but before he fled gk Unit
Kingdom, Ablyazov met with his son-law llyas Khrapunov in Londoand hatched a scheme
to evade the English asdetezing ordersld. § 66. The two of them routed about $440 million
through a series of shell companies owned by members of the Khrapunov family into accounts
at FBME bank.ld. 11 68-77. The next challenge was to get the funds out of FBME without
arousing suspicion. That is where Felix Sater enters the picture.
Saterbegan working with Viktor Khrapunov and other members of the Khrapunov family
with his company Bayrock Group LLC ihé mid2000s. Id. 11 83-91. While Khrapunov was
the mayor of Almaty, Sater and the Khrapunov family pursued several coal and gagextract
ventures togethen Kazakhstan Id. § 93. Sater met Ablyazov at the wedding of Ablyazov’'s
daughter Madina Ablyazova and llyas Khrapunov in 20@79 96. Around that time, he
learned of Ablyazov’s theft of BTA funddd.
llyas approached Sater neae end of 2011 and asked him to help launder money that
Ablyazov and Khrapunov had stolen from BTA and Almaty. { 102. Throughout his
involvement with the monelaundering scheme, Sater knew ttiegt funds were the rightful
property of BTA and Almaty andiere subject to asséeezing ordersid. § 103. The two
negotiated the terms of Sater’s involvement, and Sater executed a consultingeagneearly
2012 with Swiss Promotion Group (“SPG”), a company owned and controlled by Ilyas and used

to launder the stolen fund&d.  104. Working wh llyas, Sater devised and executed a series



Case 1:19-cv-02645-AJN-KHP Document 244 Filed 11/30/20 Page 4 of 25

of schemes to launder the stolen funds, relying on his associate Daniel Ridloffarad se
business entities they owned and controlled.{| 119-272. In the course of doing so, they
pocketed tens of millionsf dollars stolen from BTA and Almatyd. I 272.

In the first of these schemes, Sater created a sham healthcare startup called World Health
Networks(“WHN") . 1d. 1 120, 124. Sater installed Ridloff as the company’s chief operating
officer, and Ridloff submitted fraudulent visa applications for individuals cdaddo the
Khrapunov family, including llyas’s sister Elvira Kudryashova, who they misremietas the
owner of the businesdd. 1 128, 133-34. Sater and Ridloff used the company to launder about
$7,000,000 into the United States between June 20, 2012, and March 1|®20LB40. Sater
and Ridloff received millions of dollars in consulting fees related to their vaorR/HN and
spent WHN funds on lavish personal expengdsy 143. Sater also received transfers of about
$1,300,000 to a company he wholly owned and controlled between March 2012 and July 2013,
and he paid several of his personal credit card bills from WHN accaan®y 145 15Q In
April 2013, Sater oversaw about $5,000,000 in fraudulent personal loans to Kudryashova, which
were funneled inttNew York Cityresidential units in which Sater had a financial interest
through Bayrock.ld. §§155-57, 165—68.

In another scheme, Sater and Ridlo#dis straw purchaser boly the French payment
card processing corporation Creacard S.A. with funds from SPG subject tareszietgf orders.

Id. 11169-81. In another, they purchased a disused mental health facility in Syracuse, New
York, for a shell company called Syracuse Center LLC, which was a subsidiary of Tigfou
S.A., which was itself a subsidiary of Swiss Development Group S.A. (“SDG”), &5 &wntity

owned by llyas and funded by Ablyazov and the Khrapunov farfdy99, 182-90.The
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Creacard transaction took place between November 2012 and April 2013, and the Syracuse
transaction took place between April and July 2013.

The largest monelaundering scheme undertaken®aterand Ridloff centered on the
Tri-County Mall in Gncinnati, Ohio. Id. 1 191-93.The pair learnethatthe holder of some of
the mall’'s debt was having financial difficultield. § 194. Saterand Ridloff sought to launder
about $30,000,000 by quickly purchasing and then reselling the mall’s debt with tainted funds
held in an FBME account for Telford International Ltd., another of the shell companies
controlled by llyas Id. § 158-60, 195.

Saer and Ridloff created a shell company headquartered in New York cal€mbinty
Mall Investors LLC (*TCMI”) to conduct the transaction in April 2018l 1 196. TCMI was a
subsidiary of Triadould. At Sater’s directionRidloff submitted a bid for the note on behalf of
TCMI brimming with fraudulent misrepresentatiorid. { 202-03. The bidentifieda
fictitious Luxembourg specialized investment fund as TCMI’s funding soualampedthat CEO
Nicolas Bourg would control the investment, daited to disclose Sater’s involvement with the
transaction Id. In fact, Sater and Ridloff held power of attorney over TCMI and planned to
personally control the investmenitd. §{ 20001. These misrepresentations were designed to
conceakhe involvement of Sater, Ablyazov, and Khrapunov both from the seller (who they
feared might balk if they knew who was behind it) antities like Alimaty and BTA who were
investigating Ablyazov’s and the Khrapunovs’ investment activitids{{ 198—-99, 204—-06.

The bid was successfuld.  207. Sater and Ridloff attempted to obtain financing for
the deal through a mortgage broker, but the broker backed out once its background investigation
revealed the relationship betweE@MI and the Khrapunov familyld. §1211-214. They

ultimately funded the transaction entirely with funds from Telford’s FBME accddnf] 216.
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llyas arranged for transfer of a $2,800,000 deposit and then a second payment of $28,000,000 in
stolen funds to complete the transactimuted hrough a real estate law firm from which Sater
and Ridloff also concealed the origin of the funttk.{225-28.

Sater and Ridloff pocketed about a halfion dollars of themoneytransferred for the
Tri-County Mall purchase. Shortly after the firm handling the transaction recéwadrisfer
from Telford’s FBME accounin May 2013 it redirected1,080,000 omRidloff’s instructionsto
an account for Ferrari Holdings LLC as a purported findees Id. § 230. The next day, Ferrari
transferred exactly half that amount to an account for RRMI-DR LLC, a company whailgdow
and controlled by Ridloffld. 1 231-32. RRMI in turn cut a check for $345,000 to Bayrock
Inc. (no formal relationship to Bayrock LLC), another company wholly owned and controlled by
Sater. Id. 1 233-34.

TCMI resold the THCounty Mall note to a third parip July 2013 for $45,000,000d.
1 245. The funds were paid into an account held by TCMI that Sater and Ridloff contidlled.
19 247-49 They immediately disbursed more than $5,000,000 to entities controlled by Sater
and other participants in the schenhé.  250. They also transferred $2,250,606n the
proceeds of the sale to MeM Energy Partners LLC, a company with no role in-tBeury
Mall transaction but whose owner, Mendel Mochkin, had done public relations work for
Ablyazov following his flight from the United Kingdom and sentencecfoninal contempt.ld.
11251-56. Later that year, Sater and Ridloff transferred another $3,500,000 or so to accounts
held by Bayrock Inc.d. 11258-60.

Conflict arose between Sater and llyasate 2013. In December 2013, TCMI sued Sater
and Ridloff, alleging they had transferred the proceeds of th€duity Mall sale to an account

they controlled without TCMI's authorizationd. 11262-264. The parties reached a
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confidential settlementld.  267. Several news organizations reported, and Sater later admitted
in sworn testimony, that he retained approximately $20,000:00ceeds from the Tri-County
Mall sale under the terms of the settlemddt.|{ 267—72.

Almaty and BTA have been involved in litigation with Ablyazov and Khrapunov since
an interpleader action filed in 2015. Since early 2015, Sater has been in communic¢httoe wi
investigatory firm working on behalf of Almaty and BTA, and later with theunsel at Boies
Schiller Flexner LLP.Id.  271. However, hemitted from his communications with them any
mention of the settlement with TCMI and concealed that he had received stolenltunds.

19269, 271. Almaty and BTAlid not learn that Satend Ridloff had received stolen funds
until the March 2017 deposition of Cesare Cerrito, one of llyas’s co-conspirbdofis269.

Almaty and BTA (which the parties in this litigation refer to collectively as “theakh
Entities”) filed this suit againsSater, Ridloff, and several companies they allegedly control
(collectively, “the Sater Defendants”), Ferrari, and MeM on March 25, 28&8Dkt. No. 1.
Theyassertlaims of unjust enrichment, money had and received, fraud, and conversion under
New Yok law and unlawful means conspiracy under English law. Ferrari and MeM are
currently in default. The Sater Defendants have moved to dis®esbkt. No. 105. They
contend that the relationship between the Sater Defendants and the Kazadb iSritd
attenuated to support claims for unjust enrichment and money had and received; that they
directed no fraudulent conduct toward the Kazakh Entities; and that the claimdaiful
means conspiracy fails because New York law governs this dispute. urtier tontend that

theKazakh Entities’ claimare largely timebarred.
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Il. Legal Standard

“To survive a motion to dismiss, a complaint must plead ‘enough facts to state soclaim
relief that is plausible on ifece.” Ruotolo v. City of New York14 F.3d 184, 188 (2d Cir.
2008) (quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)JA claim has facial
plausibility when the plaintiff pleads factual content that allows the courate the reasonable
inference that the defendant is liable floe misconduct alleged.Litwin v. Blackstone Grp.
L.P., 634 F.3d 706, 715 (2d Cir. 2011) (quotk=hcroft v. Iqgbal556 U.S. 662, 678 (2009)).
When determining whether a complaint states a clacougtacceptsas true all allegations in
the complaint and draws all reasonable inferences in favor of the non-movingldary.
defendant may raise the affirmative defense that a claim isd@med in a motion to dismiss
only if that defense appears on the face of the compl&e& Pani v. Empirelie Cross Blue
Shield 152 F.3d 67, 74 (2d Cir. 199&hartey v. St. John’s Queens HoH69 F.2d 160, 162
(2d Cir. 1989). A plaintiff must plead fraud with particularity. Fed. R. Civ. P. 9(b).
lll.  Discussion

A. The Kazakh Entities State Claims for UnjustEnrichment and Money Had
and Received

A claim for unjust enrichment rests on a restitutionary obligation imposed byState
v. Barclays Bank of New York, N.A63 N.E.2d 11, 19\.Y. 1990)(citing Restatement of
Restitution 81). “The essential inquoy in any action for unjust enrichmerg whether it is
against equity and good conscience to permit the defendant to retain what is sought to be
recovered Mandarin Trading Ltd. v. Wildensteif44 N.E.2d 1104, 1110(Y. 2011)
(alteration omitted) (quotinBaramount Film Distrib. Corp. v. Stgt285 N.E.2d 695, 698\(Y.
1972). “A plaintiff must show that (1) the other partyas enriched, (2) at that party’s expense,

and (3) thatt is against equityand good conscience torpet the other partyo retain what is
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sought to be recoverédld. (cleaned up). The Sater Defendants do not contest #lements,
but instead contend that their connection to the Kazakh Entities is too attenuaigloi 8
claim for unjust enrichent.

“[A] plaintiff need not be in privity with the defendant to state a claim for unjust
enrichment . . . ."Sperry v. Crompton Corp863 N.E.2d 1012, 1018I(Y. 2007). To the
contrary, courts in New York and throughout the American legal system have long recognized
claims for unjust enrichment againisird-partyrecipients ofwrongfully obtainegroperty and
have developed elaborate doctrines governing the circumstances in which thirég@prgnts
may be required to make restitutioBeeRestatement (Third) of Restiton and Unjust
Enrichment § 66 & cmt. b (noting that a bona fide purchaser for value takes an assetifiree of
equitable interests, but a donee does Bithonds v. Simond380 N.E.2d 189, 194\(Y. 1978)
(holding the samesee, e.g.Hazlett v. Fuscp576 N.Y.S.2d 427, 429 (App. Div. 1991);
Bronowski v. Magnus Enterprises, 10402 N.Y.S.2d 868, 869 (App. Div. 1978).

In more recent cases, the New York Court of Appeals has disallowed some claims for
unjust enrichment when the relationship between the plaintiff and the defenddtaavas
attenuated Georgia Malone & Co. v. Riede®73 N.E.2d 743, 74MN(Y. 2012) Mandarin 944
N.E.2d at 1111. IIMandarin an agent working for an art investor obtained an appraisal letter
for a painting and presented it to the investdandarin, 944 N.E.2d at 1106. Unbeknownst the
investor, the author of the letter was the painting’s owner, and it overstatedritiegmvalue.

Id. at 1107. The investor, having overpaid for the painting, sued the prior owner for unjust
enrichment.ld. The court held that the relationship between the parties was too attenuated to

render the circumstances of the transaction unjust—the prior ownevéfninet witHthe
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investor] was retained bfthe investor] for an appraisal, or knew that the appraisal would be
used byfthe investorfor the purpose of purchasing the paintingd” at 1109-10.

In Georgia Malonethe court held that the relationship between tiwal brokerage firms
was too remotghen one received a commission on a sale using due diligence materials
prepared for the developer by the oth€eorgia Malone973 N.E.2d at 747. The defendant
brokerage firm knew that the plaintiff brokerage firm had prepared the matbttiswas
unaware that the developer had agreed to keep them confidential or had failedototipam f
Id. The defendant even offered to reimburse the developer for the amount it assumed the
developehad paid the plaintiff for the material&d.

The Court does not read these cases to abrogate thgettkdtl rule that a claim for
unjust enrichment lies against the knowing recipientraingfully obtained propertyor the
myriad cases in which New York courts have imposed constructive trusts agaemstaot$
who had no direct business dealings with the plainfitie claims irGeorgia Maloneand
Mandarinrested on thalleged unfairnessf particular transactionsDue tothe lack of
connection between the parties, it was not unjust to allow the defendants to retatimeyyHed
received in those transactionSee Mandarin944 N.E.2d at 1111 {Vithout further allegations,
the mere existence of a letter that happenmitbd path to a prospective purchaser does not
render this transaction one of equitable injustice requiring a remedy to balanwegd);
Georgia Malone973 N.E.2d at 747(“The pleadings do not impliddte defendant brokerage
firm] in the [developer’s] alleged wrongdoiiig.

Unlike in Georgia MaloneandMandarin the lack of direct business dealings between
the Sater Defendants and the Kazakh Entities does not suthgéstsvould be just for the Sater

Defendants to retain the stolen funds. Nor does the imposition of liability on a knowjpignmec

10
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of stolen funds risk imposing an unfair inquiry burden on contracting paBesseorgia
Malone 973 N.E.2d at 748.

At least one court in this district has allowed a claim for unjust enrichimgmbceean
very similar facts.SeeAmusement Indus., Inc. v. Midland Ave. AssadsC, 820 F. Supp. 2d
510, 537 (S.D.N.Y. 2011). lAmusemenfraudster Mark Stern convinced Amusement
Industries to deposit about $13,000,000 into an escrow account to purchase properties in which
Amusementvas toreceive an ownership interedd. at 519. Instead of using the funds to
purchase the propertieStern transferred the funds to an account held by his companiie
then disbursed funds to a number isf family membersand friends in order to frustrate
Amusement’s attempts to recover litl. at 520.

Thethird-party recipients of the stolen fundsAmusementnade exactly the argument
the Sater Defendants make hehat because they did not receive iti@neydirectly from
Amusement, their relationship was too attenuated to support a claim foremjigsiment.ld. at
537. Like the Sater Defendants, they did not have any direct business dealings witimtifie pla
Also like the Sater Defendants, accepting the Kazakh Entities’ allegationg athé&y knew that
the funds rightfully belonged to the plaintiff and that by accepting the funds they were
“furthering a moneylaundering scheme.id.; seeFAC 11289-90. Tk Court rejected these
arguments.It heldthat “[b]Jecause Amusement alleges that the defendants knew that they were
receiving Amusemend’escrow funds illegitimately,” the defendants had a sufficiently close
relationship to support a claim for unjust enrichmextiusemeni820 F. Supp. 2d at 537The
Sater Defendants cite no case in which a court has disallowed a claim for unjushentim

similar circumstances.

11



Case 1:19-cv-02645-AJN-KHP Document 244 Filed 11/30/20 Page 12 of 25

The Court is persuaded by the decisioAmusementThe lack of any direct business
dealings between a plaintiff and def@amt may undermine the claim that the defendant was
unjustly enriched in many circumstances. However, it remains black letter |aia ghaintiff
need not be in privity with the defendant to state a claim for unjust enrichnierty 863
N.E.2dat1018. The knowing receipt of stolen funds in furtherance of a money-laundering
scheme, in the circumstances of this case, amounts to a sufficiently close connecpportoasu
claim for unjust enrichment. The Court therefore concludes that the Ken#ikles have stated
such a claim.

To maintain an action for money had and receivBigw York law rguires the
following elements: (1) defendant received money belonging to plaintiff; (2) defendant
benefitted from the receipt of money; and (3) under principles of equity and good coascienc
defendant should not be permitted to keep the mongydtle E. Banking Co. v. State St. Bank
Int’l, 821 F.2d 897, 906 (2d Cir. 198ternal quotation marks and citation omittedhe
Sater Defendants contend that because a claim for money had and received closely resembles a
claim for unjust enrichment, it too requires that a plaintiff plead a sufficienthe cleationship
to the defendant. For the same reasons as with respect to the Kazakh Entities’ alajosfor
enrichment, the knowing receipt of stolen funds amoundsstafficiently close relationship. The
Court concludes that the Kazakh Entities have stated a claim for money had andireceive

B. The Kazakh Entities Fail to State a Claim for Fraud

“Theelements of arud cause of action consistabfisrepresentation or a material
omission of fact which wafalse and known to be false by the defendant, made for the purpose
of inducing the other party to rely upon it, justifiable reliance of the othéyr pa the

misrepresentationranaterial omission, and injury.Pasternack v. Lab. Corp. of Am. Holdings

12
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59 N.E.3d 485, 49IN.Y. 2016) (cleaned up)A fraud claim under New York law requires that
the misrepresentation or omission be made to the pfairtinether directly or indirectly-and
that the plaintiffrather thara third party, rely on itld. at 492—93.

The Kazakh Entities’ claim for fraud centers on the bid package Sater antf Ridlo
submitted for the Tri-County Mail deabeeFAC {1309-16. They allege that[tflhe Real Estate
Advisor [for the seller of the noteElied on the fraudulent Bid Package” and that “Plaintiffs
were damaged as a result of this fraudulent Bid Package, as the Real Estate Advisaptvould
have selected TCMI's bid hade Bid Package truthfully disclosed involvement of the Stolen
Funds.” Id. 111314, 316.The Kazakh Entities fail to state a claim for fraud, because they allege
injury based only on the real estate advisor’s reliance, not their own.

To escape this result, the Kazaktitities contend in their briefing that the
misrepresentations in the bid package were “specifically designed for the cansunhphe
Kazakh Entities.” PIf. Br., Dkt. No. 124, at 26. They further contend that tlee Batendant’s
partial disclosures in the bid package gave rise to a duty to truthfully discloseutive of the
funds. The Court, however, need not decide whethantbrepresentations and omissions in the
bid package would be actionable by the Kaz&htities were the other elements of fraud
satisfied. The reliance element is not satisfieesternacks crystal clear that a claim for fraud
under New York law does noiritlude a claim based on the reliance of a third party, rather than
the plaintiff” Pasternack59 N.E.3dat 493. While the Sater Defendant’s misrepresentations
may have frustrated the Kazakh Entities’ investigation and hindered them in fraugfinit was
the real estate advisor’'s reliareand their reliance alorethat allowed th&ater Defendants to
convert the stolen fundslhis third-party reliance falls short of what New York law requites

state a claim for fraud

13
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C. The Kazakh Entities State a Claim for Conversion

The Sater Defendants do not dispute that the Kazakh Entities state a claim fosiconver
only that such claim is timelyThe Kazakh Entities allege that the Sater Defendants intentionally
exercised control over specific funds that belonged to them to deprive them of use dfitluss
altogether, and so state a claim for conversteeeT hyroff v. Nationwide Mut. Ins. CB64
N.E.2d 1272, 1275N.Y. 2007)(citing Restatement (Second) of Tort2Z2A(1)).

D. The Kazakh Entities Fail to State a Claim for Uhlawful Means Conspiracy
Under English Law

The Kazakh Entities assert a claim for unlawful means conspiracy under English law;
that is, they contend that that the Sater Defendants are liable for famagreement to act
unlawfully and taking overt acts in furtherance of that agreethahtause them harm.See
PIf. Br. at 35 (citingRevenue and Customs Commissioners v Suni¢¢28/] EWHC 941
(Ch), 2013 WL 1563186 The Kazakh Entities do not identify any parallel cause of action
available under New York law. Thus, their claim can succeed only if English law governs the
claim. The Court concludes that it does not.

A federal court sitting in diversity applies thieaice-of-law rules of the state in which it
sits. Stuart v. Am. Cyanamid Cd.58 F.3d 622, 626—27 (2d Cir. 1998iting Klaxon Co. v.
Stentor Elec. Mfg. Cp313 U.S. 487, 496 (1941)Under New York law, a court first must first
“determine whether tihe is an actual conflict between the laws of the jurisdictions invdlved.
GlobalNet Financial.Com, Inc. v. Frank Crystal & Cd49 F.3d 377, 382 (2d Cir. 2006)
(quotingln re Allstate Ins. Co. (Stolarzp13 N.E.2d 936, 93MN(Y. 1993)). If so, New York
courts seek to apply the law of the jurisdiction with the most significant intarest
relationship to, the dispute Lazard Freres & Co. v. Protective Life Ins. Cb08 F.3d 1531,

1539 (2d Cir. 1997(citing Babcock v. Jacksori91 N.E.2d 279283-84 (N.Y. 1963)).The

14
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parties do not dispute that a true conflict exists, because English law allows a fiagstkamch
for conspiracy and New York law does not. But théfer on whether the governmental interest
analysis favors the application Bhglish law or New York law on these facts.

In evaluating the governmental interests involved in a dispute, New York courts
distinguish between rules that regulate primary conduct and those that rédgailatecation of
loss. SeeCooney v. Osgood Mach., In612 N.E.2d 277, 280N(Y. 1993). ‘If conflicting
conductregulating laws are at issue, the law of the jurisdiction where the tort occulired w
generally apply because that jurisdiction has the greatest interestlatiregbehavior within its
borders.” Id. The fraudulent schemes the Kazakh Entities identify in their complaint occarred i
New York, and that is where the Sater Defendants allegedly converted the Kazékl’'Enti
money to their own purposeSeeFAC 1123, 140 (money wired to New York shell companies
for purported investments WHN); 11163—-68 (money laundered by purchasing residential
units in New York City); 11 1697 (New Yorkbased entity used to purchase Creacard);
1118285 (New York entity used to purchase disused mental health facility in New York); 1 19
(New York entity created toyschase and reell the TriCounty Mall note). Each of the Sater
Defendants “is domiciled in the State of New York, and . . . knowingly committed acts in New
York that form the basis dhis action.” FAC L5. None of the alleged conduct by the Sater
Defendants occurred in the United Kingdom.

The United Kingdom’snterest in enforcing its assitezingorderis not squarely
implicated by the Kazakh Entities’ claim for unlawful means conspiraayis it enough to
surmount New York’s interest in regulating conduct within its borders. The gravartieat of
claim is not circumvention of an English court order. It is a conspiracy to usefulnta@ans

(including violations of both English and American laamd overt acts furtherance of that

15
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conspiracy.SeeFAC 11 33541. All of the conduct contemplated by the conspiracy and the
overt acts in furtherance of it occurred in New York. The Court rejects the iK&zraiies’
rather metaphysical argument that the tort “wascoatplete until the conspiracy achieved its
intended goal of successfully helping to evade the Worldwide Freezing OrderBr.Rif 37.
Under New York’s choice-ofaw rules, the jurisdiction with the greatest interest in regulating
conduct is nearly always the jurisdiction where that conduct occurs.

The KazaktEntities note that New York law allowgpecage-that is, where the law of
one jurisdiction governs some issues in a case and the law of another jurisdictisn$tieer
Schwartz v. Liberty Mutns. Co, 539 F.3d 135, 153 n.4 (2d Cir. 2008) (citBgbcock 191
N.E.2d at 285). Howeverggecagapplies only where the governmental interest analysis
shakes out differently for different legal rules. It does not simply allow atifiampick and
choose their favorite causes of action from different legal systems. In a tygmeala court may
interpret a contract under the law of the place it was executed, while lookingawtbEthe
place of performance to determine whether its object was laBke, e.gHutner v. Greene
734 F.2d 896, 900-01 (2d Cir. 1984). Or it may apply the law of the place of the tort to the
standard of care, but the law of the domicile of the parties to whether a lpartiags of
plaintiffs may recover.See, e.gBabcock 191 N.E.2cht 285. The liability rules for the Kazakh
Entities’ various causes of aati are all rules that regulate condu@he considerations
underlying the governmeattinterest analysis for eaanelargely the same. The Kazakhtities
do not articulate angeasonwhy New York law should govern the conduegulating rules in
their claims for fraud and conversion, but not those for unlawful means conspisagy atit of

the same conduct.
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English law does not govern any issue in this case thus far raised bytibe péhe
Court therefore dismisses the Kazakh Entities’ claim for unlawful means carysprising
under English law.

E. The Kazakh Entities’ Claims are Not Untimely

The Sater Defendants allegedly received stolen fdodag 2012 and 2013. The Kazakh
Entities filed suit on March 25, 2019. The Sater Defendants contend that the Kazaies'Entit
claims for unjust enrichment and conversion are subject to a three-year atéitut@ations and
are therefore timéarred. The claim for money had and receigeslibject to a skyear statute
of limitations, and so the Sater Defendants contend that they may be heldigtier any
stolen funds they received prior to March 25, 2013. The Court agrees with the Sater Msfenda
as to the applicable limitatiomeriods. However, because it is not clear on the face of the
complaint that equitable estoppel does not toll the statute of limitations, thied€olines to
hold, in this posture, that any of the claims are untim8gePani, 152 F.3d at 74;f. Cantor
Fitzgerald Inc. v. Lutnick313 F.3d 704, 712 (2d Cir. 2002) (holding that a conaty reject
equitable tolling as a matter of law only where it is “evident from the face of thdaothphat
the plaintiff will be unable to make the required fattshowing).

1. Statute of Limitations

Only the limitations period for unjust enrichment is disputed. The parties hgtese t
claim for money had and received under New York law must be brought withyears See
PIf. Br. at 31; Def. Br., Dkt. No. 134, at 1&e alsdreg’l Econ. Cmty. Action Program, Inc. v.
Enlarged City Sch. Dist. of Middletow®64 N.E.2d 396, 398\(Y. 2012). They agree that a
claim for conversion must be brought within thr&eePIf. Br. at 33; Def. Br. at 1&ee also

Obstfeldv. Thermo Niton Analyzers, LL.83 N.Y.S.3d 338, 341 (App. Div. 2019). They
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disagree, however, as to whether a thogesix-year limitations period applies to the Kazakh
Entities claims for unjust enrichment.

The New York Civil Practice Law and Rules dot define a limitations period for unjust
enrichment. Section 214 sets a limitations period of three years for slutiingc‘an action to
recover a chattel or damages for the taking or detaining of a chattel” and “an acgoaver
damages for amjury to property’ N.Y. CP.L.R. 8214(3)—(4). Section 21&:ts a limitations
period of six years for suits includingfi action for which no limitation is specifically prescribed
by law’ and “an action upon a contractual obligation or liabilgypress or implied N.Y.
C.P.L.R. § 213(1)2).

Sources of binding authority shed little light on this question. Answering a aertifie
guestion from the Second Circuit, the New York Court of Appeals has held thiatyeear
statute of limitations . . governs a claim for unjust enrichment from a breach of fiduciary
obligatiori when the plaintiffs seek equitable relief, at least for ceghareholder disputes.
Loengard v. Santa Fe Indus., In614 N.E.2d 113, 114-18I(Y. 1987)(internal citation
omitted). The Second Circuit has held that K] statute of limitations in New York for claims
of unjust enrichment, breach of fiduciary duty, corporate waste, and for an accounting is
generally six years. Golden Pac. Bancorp v. F.D.I.Q273 F.3d 509, 518 (2d Cir. 2001). The
word “generally” inGolden Pacifi¢c however, carries a heavy load: the Second Circuit has also
recognized that the claims limengard‘would be governed by a thrgear limitations period if
the action sought monetary relief butdgixyear period if the action sought equitable relief.”
Cooper v. Parskyl40 F.3d 433, 441 (2d Cir. 1998)ting Loengard 514 N.E.2d at115).

Further complicating matterspengarddid involve the possibilitpf monetary relief,

albeit in the form ofin equitable decree, and the court there said six years, notltbexegard
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514 N.E.2d at 115 (“[T]he relief demanded in the complaint here—the restoration of theyminori
to their status as full stockholders, or, alternatively, a determination of theltsrafaheir
shares and an order directing defendants to pay that value for iseaguitable in nature. .
."). These cases stand for the proposition that the limitations period for a clamusf
enrichment predicated on a breach of fiduciary duty depends on whether the action rebre clos
resemble®ne “to recover damages for an injury to property” or daewhich no limitation is
specifically prescribed by law” (inctling suits in equity). N.Y. C.P.R. 8§213-14. They do
not rule out that other provisions of 88 213—-214 might govern claims for unjust enrichment in
other contexts

New York’s intermediate appellate courts have split in their treatment of theestétu
limitations forunjust enrichment The Second Department Hasdd that the thregear
limitationsperiod under C.P.R. § 214(3) applies to a claim for unjust enrichment whenever a
plaintiff seeks monetary reliefSeelngrami v. Rovner847 N.Y.S.2d 132, 134 (App. Div. 2007)
see, e.gLambert v. Sklar817 N.Y.S.2d 378, 380 (App. Div. 2006) (applying thyear
limitations period where plaintiff sought damage&3yngregation Yetev Lev D’'Satmar, Inc. v. 26
Adar N.B. Corp.596 N.Y.S.2d 435, 437 (App. Div. 1993) (applyisixyear limitations period
where plaintiff sought a constructive trust). The First Department, recogttiirsplit, has
applied the si¥ear limitations period when a claim for unjust enrichment rests on facts that als
support anothetclaim governed by a siyear statute dimitations, even when the plaintiff seeks
damages.SeeDeutsche Bank, AG v. Vik0 N.Y.S.3d 23, 24-25 (App. Div. 2018ke, e.g.
Maya NY, LLC v. Haglei965 N.Y.S.2d 475, 477 (App. Div. 201&nobel v. Shano36
N.Y.S.2d 2, 6 (App. Div. 2011). For example, when addressing a claim for unjust enrichment

coupled with a claim for breach of contratt@gasoned that in these circumstances liability for
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restitution arises from a quasbntractual obligatioimposed by law.SeeMaya, 965 N.Y.S.2d
at 477;see alsaseorgia Malone973 N.E.2cat 746 (“T he theory of unjust enrichment lies as a
guasieontract claimand contemplatesn obligation imposed by equity to prevemtstice”
(cleaned up)). Such a claim thus more closely resembles “an aptora contractual
obligation or liability, express or implied” or a suit in equi§/P.L.R. § 213(1)R2), than a tort
claim for conversion or trespass to chatte¢eC.P.L.R. § 214(3)[4). In essence, the First
Department emphasizé®e nature of the claim, where the Second Department emphtszes
nature of the remedyCf. Paver & Wildfoerster v. Catholic High Sch. Ass38 N.Y.2d 669,
675, 345 N.E.2d 565, 568-58.{Y. 1976) (describing how New York courts have historically
considered both the claim and remedy in determining the applicable statutéadfdim). To
the extent that the Kazakh Entities contend that unjust enrichmantagssubject to a skyear
limitations period in the First Department, the Court rejects that reading of tiseasaskainly
irreconcilable withLoengard

Federal courts in this district hala¥gely followedthe Second Departmewithout
commentand have applied a thrgear limitations period whenever a claim for unjust
enrichment seeks monetary reli§ee, e.gCohen v. DunneNo. 15¢v-3155 (DAB), 2017 WL
4516820, at *3 (S.D.N.Y. Sept. 27, 201Matana v. Merkin957 F. Supp. 2d 473, 494
(S.D.N.Y. 2013) Kermanshah v. Kermanshab80 F. Supp. 2d 247, 263 (S.D.N.Y. 2008)
Grynberg v. Eni S.p.ANo. 06€v-6495 (RLC), 2007 WL 2584727, at *3 (S.D.N.Y. Sept. 5,
2007) Hughes v. LaSalle Bank, N,A419 F. Supp. 2d 605, 612 (S.D.N.Y. 200&ated on
other groundsNo. 06-3778-CV, 2007 WL 4103680 (2d Cir. Nov. 19, 2007).

The Court is skeptical of the line of cases in this district that simply réeit8econd

Department’s rule without considering the split of authority or the specific jwosisf the New
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York Civil Practice Law and Rules. However, on these facts, a-{fe&elimitations period
applies under either the First or Second Department’s stantlaedKazakHentities do not
allege elements of a contract claiffhe gravamen aheir claims is not that of an implieih-
law contract but of a restitutionary obligation arising from an alleged conversibaiof
property. Because their claim for unjust enrichment reststba taking or detainirigof their
property, it most closely resemblén® types of actions defined in C.P.L.R. § 25&eBd. of
Managers of Chelsea 19 Condo. v. Chelsea 19 As@&fissN.Y.S.2d 8, 10 (App. Div. 2010).
And the relief they seekcompensatory and punitive damages—is unquestionably legal, not
equitable, imature. SeeFAC at 70. Both the “essenceof . . . the wrong complained of” and
the “form of the remedy” suggest a thrgmar limitations period Paver, 345 N.E.2cht 568-59
(citations omittedl The Court therefre concludes that a thrgearlimitations period applies to
their claim for unjust enrichment.
2. Equitable Estoppel

New York “courts have long had the power, both at law and equity, to bar the assertion of
the affirmative defense of the Statute of Limitations where it is the defendé#fimtisative
wrongdoing . . . which produced the long delay between the accrual of the cause of action and
the institution of the legal proceedingGen. Stencils, Inc. v. Chiapp219 N.E.2d 169, 171
(N.Y. 1966). Under the doctrine of equitable estoppel, “a defendant is estopped from pheading
statuteof limitations defense if theplaintiff was induced by fraud, misrepresentations or
deception to re&in from filing a timely action.” Ross v. Louise Wise Servs., Ji868 N.E.2d
189, 198 N.Y. 2007)(quoting Simcuski v. SaelB77 N.E.2d 713, 716\(Y. 1978)). ‘New York
appears to use the label ‘equitable estoppetover both the circumstancebkere the defendant

conceals from the plaintiff the fatttat he has a cause of action avitere the plairiff is aware
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of his cause of action, but the defendant induces him to forego suit until afteriduegser
limitations has expired.’Pearl v. City of Long Bea¢l296 F.3d 76, 82 (2d Cir. 200@)eaned
up).

For equitable estoppel to apply plaintiff may not rely on the same act that forms the
basis for the claim Ross 868 N.E.2d at 198. The plaintiff must pointdistinct actsdesigned
to conceal the prior wrongdoindd. “A wrongdoer is not legally obliged to make a public
confession, or talert people who may have claims against it, to get the benefit of a statute of
limitations” Zumpano v. QuinrB49 N.E.2d 926, 930 (N.Y. 20Q06A plaintiff must either
allege either specific acts of “deceptive conduct” or “a fiduciary relationghigh gave the
defendant an obligation to inform him or her of facts underlying the cldida (citations and
alterations omitted).

Equitable estoppel cases in the New York Court of Appeals have most often turned on
whether a defendant’s subsequent actoatealment were responsible for a plaintiff's delay in
bringing suit. For example, the court has held that equitable estoppel did not applytin a sui
brought by victims of child abuse by priests. The victims did not allegesaparate and
subsequent acts of wrongdoing” that would have prevented them from suing within the
limitations period.ld. The Diocese had reassigned priests without disclosing their offenses and
taken steps to avoid claims of sexual misconduct being publicideddowever, tie court noted
that thesections, while “morally questionable,” did not affect the ability of the vigtinbring
their claims in a timely fashiothe “concealment. . of the priests’ conduct, postwrongdoing,
does not alter the fact that plaintiffs wedully aware that they had been abusBthintiffs also
knew the identity of their abusers and that the abusers were employed by the Dititese.

Thus, the court held that the Diocese’s conduct was not responsible for the \detaigsn
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bringing sut. Similarly, thecourt has held that equitable estoppel did not apply where an
adoption agent misrepresented the mental health of a child, because the adogrigedmanot
contact the agency again, and thus no further deceptive conduct occuitéongratiter the
statute of limitations had lapse®&ee Ross868 N.E.2d at 198.

The New York Court of Appeals has allowed the application of equitable estoipgied
a bookkeeper pilfered petty cash and concealed the losses by making forged eheibsaks.
General Stencils219 N.E. at 125, 128-29. The court held that it was a factual question suitable
for disposition on a new trial whether the plaingffailure to discover the theft within the
limitations period was the result of the bookkeeper’s artifice or its own neglighcd. 128—
29. So too when a physician told a patient that the injuries she suffered as a result of
malpractice were trament and the statute of limitations lapsed while she waited in vain for
recovery. Simcuski377 N.E.2d at 715. The dividing line betweempancandRosson the
one hand an@eneral StencilandSimcuskion the other isvhether deceptive conduct apart
from the underlying wrongdoing could fairly be said to hearesedhe plaintiff’s failure to
timely file.

Although the Kazakh Entities’ allegations of deceptive conduct are thin, they are enough
at the pleading stage plausibly support the application of equitable estoppel. The Kazakh
Entities identify three broad categories of deceptive conduct. First, theytgtiet manner in
which the Sater Defendants conducted the transactions by which they launderele thieistls.
This includes both an overarching strategy to obscure the source of the funds and specific
fraudulent misrepresentations designed to evade detection byzha&hKEntities’ investigatars
See, e.gFAC 1158 (describing the Sater Defendamsheral strategy to avoid having

transactions flagged as suspicious);20R-06 (describing specific misrepresentations in the bid
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for the TriCounty Mall deal “designed not to arouse the suspicions of the Kazakh Entities . . .
[who] were actively inveggating the Khrapunovs’ and Ablyazov’s investment activities”).
Second, they note the settlement agreement Sater entered into withwi@idhikept from

public view his role in the transaction and receipt of stolen fultg]1267-69. Third, they
allege that Sater was in communication with the Kazakh Entitiesstigatory firm since early
2015, but actively concealed his role in the molaeyrdering activities antthat hehadreceived
stolen funds.ld. 11269—71. They allege that despite diligent investigation, as a result of this
concealment, they did not learn that the Sater Defendants had received stolen fuivtkr cimti
2017, after many of their claims would have been time-baidced] 269.

These factual allegations suffice to plausibly allege that the Sater Defendanestide
conduct, distinct from the actions forming the basis for the Kazakh Entities’ claievented
them from timely bringing suit. The Kazakh Entities’ surviving claims essensialigd in
conversion. To prevail on those claims, they must prove only that the Sater Def¢éoolants
money that rightfully belonged to them. They need not prove that the Sater Defendants
accomplished that task with subterfuge or successfully coveredrtukis afterwards. That,is
the Kazakh Entities do not allege merely a “ssliicealing wrong Sejin Precision Indus. Co.
v. Citibank, N.A.235 F. Supp. 3d 542, 552 (S.D.N.Y. 2016he Bater Defendantsbrporate
shell gameand fraudulent bid on thEri-County Mall deal are distinct acts from those that give
rise to liability. Like with the bookkeeper 8imcuskithe claim rests on taking the money, not
hiding it. The hiding, if proved as alleged, supports the application of equitable estoppel.

While insufficient to justify equitable estoppel on their own, theQounty Mall
settlement agreement and Sater’s selective disclosures to the Kazakh Emigistgjators

bolster the Court’'sonclusion. To be sure, a confidential settlement that pieoae’s
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wrongdoing from coming to light does not, by itself, amount to the sort of active concealment
necessary for equitable estopp8eeZumpan 849 N.E.2d at 930. The Court also doubts that
the relationship between a private investigator and an apparent cooperataggesoaunts to
the sort of fiduciary relationship contemplated by the equitable estopgesd See id. Still,
these allegations further sugge$traad pattern of deceptive conduct designed to frustrate the
Kazakh Entities’ ability to use civil process to recover their sthlads. They further suggest
that the Sater Defendants intended to prevent the Kazakh Entities frdsnkinmeging suit and
that their failure to do so was the reasonable result of this pattern ofidecapt their own lack
of diligence. See Ros868 N.E.2cat 198.

The Court emphasizes that the Kazakh Entities will needdoce evidence showirige
Sater Defendantsleceptive conduct and their justifiable reliance on that conduct in signiiyicant
greater detail to meet their burdeof production and of proof as the case progresses. However,
at this stage, the Court concludes that it is not clear on the face of the comhaliiheir claims
are untimely, and so declines to dismiss any claims on that basis.

Conclusion

The Court GRANTS the Sater Defendants’ motion to dismiss as to the KazakhsEntitie

claims for fraud and unlawful means conspiracy, and it dismiksss claims with prejudice.

The Court otherwise DENIES the motion. This resolves Docket Number 105.

Dated: November 30, 2020 g

New York, New York ALISON J. NATHAN
United States District Judge

SO ORDERED.
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