Cepeda v. Commissioner of Social Security Doc. 22
Case 1:19-cv-04936-BCM Document 22 Filed 11/24/20 Page 1 of 25

| UsDC SDNY |

| DOCUMENT
| ELECTRONICALLY FILED

DOC #:
DATE FILED:

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

11/24/20
ELINSON CEPEDA
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-against OPINION AND ORDER
COMMISSIONER OF SOCIAL
SECURITY,
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BARBARA MOSES, United StatesMagistrate Judge.

Plaintiff Elinson Cepedéiled this action pursuant t® 205(g)of the Social Security Act
(the Act), 42 U.S.C. 805(g),seeking judicial review of a final determination of the Commissioner
of Social Security (th€ommissionerdenying Iis application forDisability Insurance Benefits
(DIB). The partiesconsented to the disposition of this case by a United States Magistrate Judge
pursuant to 28 U.S.C. 8 636((kt. No. 13) andcrossmoved for judgment on the pleadings
pursuant to Fed. R. Civ. P. 12(c). For the reasons set forth below, plaintiff's motion (Dkt. No. 15)
will be denied defendant’s motion (Dkt. No. 19ill be granted and the case will béismissed
I. BACKGROUND

A. Procedural Background

Plaintiff submittedhis application for DIBon August20, 2014, alleging disability since
July 25, 2014, due to major depressive disqm@xiety disorderandattention deficit hyperactive
disorder (ADHD) SeeCertified Administrative Recor@Dkt. Nos. 11, 11-) (hereinaftefR. ")
at 191, 270 The Social Security Administration (SSAlenied that application on February 26,
2015 (R.84.) On October 29, 2015, plaintiff requested a hearing beforedamnistrativeLaw
Judge ALJ). (SeeR. 10, 101.)On September 1, 2017|amtiff appearedby videoconference
before ALJ Jack Russakwho adjourned the hearing to give plaintiff an opportunity to retain

counsel.(R. 7383.) The ALJwarned plaintiff several timesthat hewas entitled to only one
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postponement for this purpose. (R. 74, 76, 79,sé@ alsoR. 162.) On December 22, 2017,
plaintiff appearedagain before ALJ Russak, via videoconference, without counsel. (R. 42.)
Plaintiff initially asked that thbearingagain be postponegexplaining that he "made a few phone
calls" but did not find counsel to represent kifvut then agreed to "go ahead.” (R-42) During
the hearing, @cational expert (VE) Victor G. Alberigilsoappeared and testified. (R. 58.)

In a written decision datedarch 23, 201&theDecision) the ALJ determined thataintiff
was not disabledithin the meaning of the Act. (R0-19) OnMay 21, 2018, plaintiff requested
Appeals Council revievof the Decision(R. 188) The Appeals Councdenied that request on
March 27, 2019 (R. 1), making the ALJ’s determination final.

B. Personal Background

Plaintiff was born on June 11, 1988d was31 years old othe alleged onset date &dly
25, 2014(R. 81, 84, 85-86.) He completed high school andsemester of collegéR.51, 271)
He lives with his sister and her family, including a nephew who was 8 years old at thaf time
plaintiff's hearing. (R. 48, 55.)

Before plaintiff's alleged onset date, he worke@ varety of jobs, including in security
and as dusdriver. (SeeR. 23943.) In his Disability Report, faintiff statedthat in July 2014, he
stopped working because his depression "caused lots of pain” which made it difficult "to get
motivated to go to work.(R. 270.)After his allegedonset datehowever,plaintiff continued to
engagen substantial gainful activity (SGA), as defined in 20 C.F.R. § 404.1572, in both 2015 and

2016. (R. 239-40, 304.)In 2017, his reported earninggre minimal. (R. 46264.)

LIn 2016, plaintiff earned $14,286.93, working primarily as a courier. In ,26&5earned
$14,526.94, working primarily for companies providing security services. In 2014 year in
which he applied for DIB-plaintiff earned $13,074.00, which also eaded the thewurrent SGA
threshold. (R. 239-40.)
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IL. MEDICAL EVIDENCE
A. Treatment Records
1. 2014

Plaintiff visited his primary care physiciagecilia CalderonM.D., onJanuary 18 and 24,
August 1, September 24, November 14, and Dece®b2014, for physical examinations and
routine care(R. 31-41.)During theJanuary 1&nd August Wisits, plaintiff was administered
the PHQ2 depression screening questionnaire with negative results. (R. 32%,32&plderon
also repeatedlwrote that plaintiff was welbppearing, weltleveloped, anth no acuteadistress.

(R. 326, 328, 331, 333.) DCalderontwice noted that plaintiff had "good memory and speech,”

no nervousness, no tension, good mood, no unusual perceptions, no obsessions or compulsions,
and no current suicidal ideations. (R. 323, 329.XIalderondiagnosed plaintiff wh tobacco use
disorder, a back disorder NOS (not otherwise specified), obesity, and anxiety rdiéO@efor

which she eferredhim to "Psychiatry."(R. 321, 323.)

On April 17, 2014, plaintiff was seen by psychiatidsturo MarrereFigarellg M.D. at
Boston Road Medical Center (Boston Ro#at) evaluation. (R. 3435.) Dr. MarrercFigarella
noted that plaintiff's chief complaint was depression and anxiety, and that hedeponptoms
including loss of energy, housework not getting done, angry outbursts, no longer enjoying
activities he previously enjoyed, difficulty concentrating, memory problems, difficidgpmg,

andfeelings of worthlessness. (R. 343.) Plaintiff dersettidal idation or intenthallucinations,

2 The PHQ2 is a"preliminary screening toolfor depressionlf the patient responds no to both
guestions, "then no additional screening or intervention is required.” New York State Dep't of
Health, "Adminstering the Patient Health Questionnaires 2 and 9 (PHQ 2 and 9) in Integrated
Care Settinds (2016), available ahttps://www.health.ny.govAalth care/medicaid/redesign/
dsrip/2016-07-01_phg 2 _and_9_clean.l(ast visited Nov. 24, 2020).
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delusions, or other symptoms of psychotic procédg.r. MarreroFigarellastated thaplaintiff
"has been in treatment” Btonx Lebanon Hospital but "has poor compliarictiiat his medication
history included the antidepressants Wellbutrin and Prozac; and that he was "anoyadmpl
assembly line worker."q.)

During Dr. MarrereFigarella's examination, plaintiff presented as "friendly, sad looking,
guarded, wary, distracted, fully communicative, casually groomed, overweight, but]tbose
[sic] appearsanxious.”(R. 344.)Plaintiff's demeanor was sad, but his language skills were intact
and there were no apparent signs of hallucinations, delusions, bizarre behaviors, or other
"indicators of psychotiprocess. (Id.) Plaintiff's associations were intatiis thinkingwaslogical,
and histhought contentvasappropriate.Ifl.) His cognitive functioning, fund of knowledgand
shorttermand longterm memory were all intacand he was fully orientedd.) According to Dr.
MarreraFigarella, plaintiff'ansight into problemandsocial judgmenivere ‘fair,” and he showed
"signs of anxiety,but no signs of hyperactive or attentional difficultielsl. Plaintiff's behavior
during the sessiowas"cooperative and attentive with no gross behavioral abnormalitid9* (

Dr. MarreraFigarella diagnosed plaintiff with major depressive disorder (recurrent
episode, moderate) and anxiety disorder. (R. )3#e recommendedysychotherapy and
medication managemeirgtd.) Dr. MarrereFigarella prescribed the antidepress&védibutrinand

Trazodone, and the antipsychotic medication Abilifg.)(

3 The administrative record in this action does not include any treatment notes or othds recor
from Bronx Lebanon Hospital.

4 At times Dr. MarrereFigarella's2014 evaluationappeared to be internally inconsistent. For
example, plaintiff was described as both "calm" and "tense." (R. 344.) itiig &b"abstract and
do arithmetic calculatiorisnvas intact, but "[s]imple arithmetcalculationgwerd not correctly
performed" and "[t]here is difficulty thinking abstractlylt.)



Case 1:19-cv-04936-BCM Document 22 Filed 11/24/20 Page 5 of 25

2. 2015

Plaintiff returned to Dr. Marrer&igarellanine months lategn January 30, 2015. (R. 346.)
In a progress ate, Dr. MarrereFigarella wrote that plaintiff "continues to be inattentive" and
"does not seem to be listening when spoken to directty.)'fle also noted that plaintiff is "still
disorganized," avoidgt]asks that require sustained mental effort,” and "continues to often lose
things necessary for tasks or activitig$d:) He still had symptoms adepressin and irritability,
and hd difficulty concentrating. Ifl.) Dr. MarrercFigarellawrote thatplaintff "[p]resents as
friendly, glum, sad looking, wary," tense, anxious, and unhapgy. His speech was normal,
language skills and memowereintact, thought contentas depressed, and demeanasglum.
(Id.) Plaintiff showedsigns of"moderaté depresion and anxiety, and his insightd social
judgmentwere 'poor." (d.)®

Dr. MarreroFigarella's diagnoses were major depressive disorder (recurrent episode,
moderate)generalized anxiety disordend ADHD (predominantly inattentive presentatioR). (
346) Dr. MarreragFigarellaalso wrote, "R/O" [rule out] Bipolar Il Disordernd() Dr. Marrere
Figarella recommendechedicationadjusients andosychotherapy. (R. 3447.) He continued
plaintiff on Trazodone, decreasdé&ffexor® andprescribedConcerta a central nervous system
stimulant used to treat ADHIR. 347.)Dr. MarreraFigarellanoted that plaintiff was "stable at

the present time and does not require psychiatry hospitalizatidn)." (

® Certain portions obr. MarrereFigarellds 2015 progress note appear inconsistent with his prior
evaluation. For example, he wrote that plaidiidntinues to fidget with hands or feet or squirm
in seat,” "continues to leave his seat when he is supposed to stay seated," ands'stitbund or
climbs" in situations "in which it is inappropriate.” (R. 346.) There was no mention ¢ the
behaviors in the 2014 evaluation, other than a brief note that plaintiff was "régtesd44.)

® 1t is not clear when, or by whom, Effexor was prescribed for plaintiff.

5
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3. 2017

Almost two years later,roJanuary 5, 2017, plaintiff returned to Dr. Marré&iigarellg
once again complaining dfdepression, anxiety, and poor attention spdR. 35153.) Dr.
MarrercFigarellawrote thatplaintiff experiencd "primarily depressive symptoms intermingled
with symptoms of manic process." (R. 351.) His symptoms included loss of energy, no longer
enjoying activities he used to enjoy, crying spells, fatigue, feelings of worthlessieeseased
sociability, and difficulty sleepingld.) He told Dr. MarrerreFigarella that "no medications"” were
"currently taken." (R. 352.)

On examination, Dr. Marrergigarella found plaintiff "flat, glum, sad looking, guarded,
wary, distracted, casually groomed," tense, anxious, and unhappy. (RH8&2yer,plaintiff's
affect was "appropriate, full range, and congruent with mo@d.)' There were "[n]o apparent
signs of hallucinations, delusions, bizarre behaviors, or other indicators of psychotssp(tatg
His associations were "intact, thingims logical, and thought content appears appropridtg)" (
Plaintiff had no suicidal ideations, and his cognitive functioning and memory were (ltgddis
insight and judgmenwere"fair." (Id.) Plaintiff was still "restless" and "fidgety.Id)

Dr. MarreroFigarellaassessethajor depressive disorder (recurrent episode, moderate);
generalized anxiety disorder; ADHD (predominantly inattentive presentatiody)faa the first
time, bipolar Il disorder. (R. 352.) He recommended psychotherapy andatied management.
(Id.) He prescribedTrazodoneWellbutrin, Concertal,.atuda(for bipolar depressionand Xanax
(for anxiety) (R. 35253.)He concluded, again, thataintiff "is stable at the present time and does
not require psychiatry hospitalization." (R. 353.)

Eight monthsafter that on September 23, 2017, plaintiff presented to the emergency room
at Jacobi Medical Centédacobi) complaining of "all over body pain" and "depression.” (R. 359.)

The hospital notesndicate thaiplaintiff had a"flat affect" but was "not suicidal.ld.) Plaintiff

6
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denied using any drugs and said he was employed aglawab (R. 364, 366, 36BA psychiatric
evaluationwas performed by Indhira Almonte, M, Bvho reported that plaintiff saide wanted
"to go back on treatment as for the past few weeks he has been feeling depressed and anxious."
(R. 366.)Plaintiff also told Dr. Almonte thate had not seen D MarreraFigarella in seven or
eight months, explaining that Héked his psychiatristbut stopped tr@mentbecause hédid not
like the clinic setting.” Ifl.) Plaintiff further advised thasince he had not been ad§ his
medications, his symptoms "returnedd.] Additional stressors includethe fact that he ovee
money andhad been living with his ster (Id.) Dr. Almonte performed a mental status
examination, which waalmost entirelynormal,except that plaintiff'affect was "constricted(R.
368.) His mood was'better after talking (R. 368) Dr. Almonte diagnosed rmajor depressive
disorder (recurrent, unspecified), with a Global Assessment of Functionitig) €8ore of 55(R.
369.)Y Rather than admiplaintiff to the hospital, Jacoldischarged himwith a "community
referral.” (R. 367.)

In a "supplemental” note dated October 4, 2017, Ludmila Levin, M.D., an emergency room

physician at Jacobi, mte that plaintiff presented with "generalized fatigue" and complained of

" "GAF rates overall psychological functioning on a scale -df00 that takes into account
psychological, social, and occupational functionirgabala v. Astrugb95 F.3d 402, 405 n.1 (2d
Cir. 2010) (citing American Psychiatric Associatifmagnostic and Statistical Manual of Mental
Disorders at 34 (4th ed. rev. 2000)0SM-IV")). A GAF scoreof 55 is within the range of
"moderate symptomse(g, flat affect and circumstantial speech, occasional panic att@dRs)
moderate difficulty in social, occupational, or school functionag,(few friends, conflicts with
peers or cavorkers)."Id. at 205 n3 (quoting DSMIV, at 34). The Fifth Edition of the DSM
discarded the use of GAF scorsseMorales v. Berryhill 2018 WL 679566, at *1 (S.D.N.Y. Jan.

8, 2018), and in 2013he SSA issued a bulletin limiting the use of GAF scores in disability
proceedings, noting thathere is no way to standardize measurement and evalliaB&@,
“Global Assessment of Functioning (GAF) Evidence in Disability Adjudication,-23066 (July

22, 2013)revised(Oct. 14, 2014). The Commissioner may still consider GAF scores as one factor
among otheraMiitchell v. Colvin 2015 WL 5306208, at *12 (S.D.N.Y. Sept. 10, 2015).

7
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"not having energy."R. 364.)Hewas depressetut deniel any suicidal ideationld.) Dr. Levin
notedthat plaintff was "medically cleared for [transfer] to psych EOd.Y

Following his hospital visit, on October 13, 20pRintiff went to Brightpoint Health for
anassessment withsychiatric nurse practitioner (NP) Dongjin Ki(R. 35456.) NP Kim noted
that plantiff had"a history of[d]epression since 2006 with intermittent therapy and medication
management.” (R. 354.) Plaintiff reported that "the majority of his depressionfsbemihe loss
of his mother who was his greatest suppoitl) (He told NP Kimthat he was "currently going
through 'a lot of depression' and needs medication and therlpy Plaintiff alsorevealedthat
he"took cocaine the same day as this infaked"usesmolly on weekend$ but deniedhat he
hada substance abuse problem and explained that he usedtdragfmedicate his depression
and anxiety."Id.)

Plaintiff's mental status examinatiomas largely normalthoughNP Kim noted that his
affect and moodveredepressed, sad, and flat. (R. 398D Kim assessed &évere episode of
recurrent major depressive disorder, without psychotic features,” together wittyaarid
substance abuseld() Kim recommended thaplaintiff re-start Trazodoneadd Zoloft (for
depression and anxiety), and attend psychotherapy biweekly. (R. 355-56.)

B. Opinion Evidence

The administrativerecord contains a single item of medical opinion evidence: §tate
agency psychologis$. Bhutwala, Ph.Dwho completed a disability determination on February

26, 2015. (R. B-92.F After summarizing plaintiff's medal records (including the 2014 and 2015

8 ALJ Russak requested a medical source statement frodddreroFigarela at Boston Road
three times (on December 26, 2014, January 9, 2015, and January 23, 2015). (R. RiéEGrere
Figarelladid not respond.
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notes from Dr.MarreraFigarelld, and completing a mental function worksheet, Dr. Bhutwala
concluded:
Clt suffers from severe impairments that do not rise to Listings level. He can
understand and follow simple instructipaad make simple decisions. The severity
of his impairment may pose mild to moderate restrictions on his ability to complete
a normal workday/week w/o experiencing interruptions from psychologically
based symptoms, to respond appropriately to supervisors andrkers, and to

adapt to changes in a work setting. The clt is capable of simple, entry level rote
work in a low contact setting.

(R. 92))

III. HEARING

At his hearing on December 22, 20Jraintiff acknowledged that in 2016 he worked
several jobs and earned $14,286 in income. (R&96In 2017, however, he only made $2(R.
46.)His work history includedtints as aecurity guard imn apartment building (R. 6&1) anda
bus driver. (R. 62-63.)

Plaintiff testified that s medical records were complete "[u]p till now" (R. 44), that he
had no "physical problems"” (R. 46), and that his medications included Zoloft and Xanax for
anxiety, Trazodone as 'ssleep aid' and Soma, which is a muscle relax@. 47.)

Plaintiff testified that he graduated from high school and went to collegedonester and
a half. (R. 5661.) He statedhat he livel with his sister, nephew, and his sisteyfoend. (R.
48.) Plaintiffs driver's licensavasexpired. (R. 48.) Haventto church "at least twice a month"
with his aunt. (R. 4819.) He testified that & enjoyedplaying video gameandcards, likel to fish,
andwent on a fishing trip in August 2017 with two friends. (R. #89sister cookdfor him, but
he helpedis sister grocery shop, and did his own laundry. (R. 54

Plaintiff testified that he spent his tino& the computer at the library, as well as @ h

tablet at homeresearching andnline shopping. (R. 586.) He also spérime with his 8year
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old nephewwhamn he sometimesobk to school and picd up. (R. 5455.) Plaintiff sometimes
helpedhis nephew with homework. (R. 55.)

When asked if he hadebn "seeingdhis] doctors regularly,” aintiff testified thathe saw
NP Kim monthly R. 51)? and that he had previously seen another dogimsumably Dr.
MarreraFigarelld, who "closedmy case because | missedesv appointments.”I¢.) Plaintiff
further testified that heventto Jacobi for "very serious symptoms of anxiety” (R. 52), and that the
hospital "kept me for about five houafter . . . midnight" before discharging hind.§ Plaintiff
stated that the medicati®NP Kim recently prescribechad been"working really well for me,"
andthatthe only side effect he experienced waswsiness. (R. 53" hat's it." (d.)

The ALJ thentook testimony from VEAIberigi, who statedhat plaintiff's most recent
prior work was as a@ourier fom August 2015 through May 2016, DOT 230.683®); a gate
guard/gate keeper, DOT 372.66830; abus driver, DOT 913.46810; and a van driver, DOT
918.663-018(R.59-64.)The ALJpresented VRAIberigi with a hypothetical claimarf plaintiff's
age, edud#on, and work experience who can engage in work at all exertional levels, butavho ha
the following specific norexertional limitations:

Work is limited to simple, routine tasks. Work in a low stress job defined as having

only occasional decision making and only occasional changes in the work setting.

Work with only occasional judgment required on the job and no interaction with

the public. Occasional interaction with coworkers. Occasional supervision.

(R. 64-65) VE Alberigi testified that such a hypothetical claimant could not perform plaintiff's
past work but that there werpbs plaintiff was capable of performing, including housekeeper,

DOT 323.687014; paclkager, DOT 920.587018; and warehouse worker, DOT 922 45%8. (R.

65.)

° The only treatment note from NP Kim in the record is from plaintiff's initial visit on @ctb®,
2017. (R. 354-56.)

10
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The ALJ then posed a second hypothetioaVE Alberigi, identical tothe first withone
additional limitation: "Because of their psychiatric disability, the persondconly work 80
percent of the day.”" (R. 686.) VE Alberigi testified that there would beo jobsfor that
hypothetical claimanh thelabormarket, because the maximum tipermittedoff-task would be
approximately 7 to 8% (or "approximately 30 minutes per day"). (R. 66.)

IV. THE ALJ’'S DECISION
A. Standards

A claimant is "disabled" within the meaug of the Act if he is unable "to engage in any
substantial gainful activity by reason of any medically determinable physical or mngpaaiment
which can be expected to result in death or which has lasted or can be expectedotoalast f
continuous period of not less than 12 months." 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A). The
impairments must be "of such severity that he is not only unable to do his previous work but
cannot, considering his age, education, and work experience, engage in any athef kin
substantial gainful work which exists in the national economy.” 42 U.S.C. 88 423(d)(2)(A),
1382c(a)(3)(B).

In his March 23, 2018 Decision, the ALJ correctly set out the-dtep sequential
evaluation process used pursuant to 20 C.F.R. 88 404.15804ajermine whether a claimant
over the age of 18 is disabled within the meaning of the Act. (R2)1The Second Circuit has
described the sequence as follows:

First, the Commissioner considers whether the claimant is currently engaged in
substantial gainful activity. Where the claimant is not, the Commissioner next
considers whether the claimant has a "severe impairment"” that significantly limits
her physical or mental ability to do basic work activities. If the claimanesuff
such an impairment, thRird inquiry is whether, based solely on medical evidence,
the claimant has an impairment that is listed in 20 C.F.R. pt. 404, subpt. P, app. 1
... Assuming the claimant does not have a listed impairment, the fourth inquiry is
whether, despite the claimant's severe impairment, she has the residuah&linct

11
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capacity to perform her past work. Finally, if the claimant is unable to perfarm he
past work, the burden then shifts to the Commissioner to determine whether there
is other work which the claimant could perform.

Jasinski v. Barnhart341 F.3d 182, 183-84 (2d Cir. 2003).

If it is determined that the claimant is or is not disabled at any step of the evaluatiesspr
the evaluation will not progress to the next step. 20 C§M4.1520(a)(4)A claimant bears the
burden of proof as to the first four steps, while the Commissioner bears the burddiithtdtep.
Melville v. Apfel 198 F.3d 45, 51 (2d Cir. 199%c¢haal v. Apfell34 F.3d 496, 501 (2d Cir. 1998
To support aihding that the claimant is not disabled at step five, the Commissioner must offer
evidence demonstrating that other work exists in significant numbers in the national @nd loc
economies that the claimant can perform, given his residual functional gapaet education,
and past relevant work experien&=e20 C.F.R. § 404.1560(c). "Under the law of this Circuit
and the SSA Guidelines, the ALJ must call a vocational expert to evaluate ancsmgmificant
non-exertional impairments in order to meké step five burdenl'acava v. Astrue2012 WL
6621731, at *18 (S.D.N.Y. Nov. 27, 2012) (citations omittedport and recommendation
adopted 2012 WL 6621722 (S.D.N.Y. Dec. 19, 2012).

Prior to steps four and five, the ALJ must determine the claimesgidual functional
capacity (RFC)that is, thé'most [a claimant] can still do despiteid limitations:" 20 C.F.R.
8 404.1545(a)(1)rhe claimant’s RFC is determined based on all of the relevant medical and other
evidence in the record, including tblaimant’s subjectivéestimony, objective medical evidence,
and medical opinions from treating and consulting sources. 20 C.F.R. § 404.1545(a)(3).

B. Application of Standards

At step one, the ALJ found that plaintiff engaged in substantial gainful activityg20il5

and 2016. (R12.) However,because plaintiff's earnings in 2017 "dropped significantly below the

12
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required substantial gainful activity levels," the ALJ found it "prudent to continbe ipeiquential
evaluation process|.]'ld.)

At step two, the ALJ found that plaintiff had the severe impairmeritarofiety disorder,
major depressive disorder, and substance abuse.” (R. 13.)

At step three, the ALJ found that plaintiff didot have an impairment or combination of
impairments thatneets omedically equals the severity of one of the listed impairments in 20 CFR
404.1520(d), 404.1525, and 404.152&"13))

Plaintiff does not challengbe ALJ'sdeterminations at steps one through three.

Before proceeding to step four, the ALJ determined that plaintiff had the'tep€rform
a full range of work at all exertional levels but with the following nonexertionéhtions: limited
to simple, routine tasks; work in a low stress job, as defined as having only occasimiahdec
making and only occasional changes in work setting; can work in jobs with occasional judgment
required on the job; no interaction with the public; can have only occasional iiaieradth
coworkers; can have only occasional interaction with supervision; and limited to work in a job
with no fast paced work environment&R. 14-15)

In determining plaintiffs RFC,the ALJ found that plaitiffs "impairments ould
reasonably be expected to catise alleged symptonisbut thathis "statements concerning the
intensity, persistence and limiting effects of these symptoms are not entireisteoinith the
medical evidence and other evidence in the reddr@®. 15.) In support otthis finding, the ALJ
summarized the medical evidence in the recendphasizing that plaintiff's symptomology was
generally "mild" in the 20145 period (which the ALJ reviewed for "longitudinal purposesii
did not prevent him from engaging in SGA; that there were no records regarding fidaimeifital

healthimpairmentsn 2016, during which he also engaged in S&#@t his "medication helped to

13
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improve his symptom$and that when he presented himself to the Jacobi emergency room in
September 201 /e "had ceased to take his medications, which caused the resurgence of his
symptoms.” (R. 16.) The ALJ also noted that, prior to his emergency roomplasittiff had
engaged in treatment only "intermittep}" and hadbeen "seHmedicat[ing]" with illicit drugs
and alcoholifl.),*° and that he was discharged frdacobi with "only a community referral.ld)

Turning to the opinion evidencde ALJgave "great weight" tthe opinion of thestate
agencyconsultantDr. Bhutwalg who opined thgplaintiff "had no more than moderate limitations
in all domains of workelated mental functioning(R. 17.) The ALJ found Dr. Bhutwala's opinion
to be"consistent with the claimant's conservative treatment re@masisting only of therapy and
medication’ and "supported by the claimant's activities of daily living including the ability to care

for his nephew by taking him to school, picking him up, and assisting him with his homework.
(Id.)

At step four, on theasis of his RFC determination, the ALJ found that plaintiff weeble
to perform any past relevant work. (R. 17.)

At step five, the ALJ found that, considering plaintiff's age, education, work experience,
and RFC, therarejobs that exist in significant numbers in the national economy that plaintiff can
perform (R.18.) Based on the testimony of V&berigi, the ALJ concluded that plaintiff could
be employed as a housekeeper, packagerarehouse workerld.) The ALJ tterefore found that
plaintiff was not disabled, as defined in the Act, from July 25, 2014 through March 23, 2018, the

date of the Decision. (R. 18-19.)

101t is not clear why the ALJ referred to alcohol in his Decision. NP Kim's psychéstsessment
mentioned only cocaine and "molly,” which according to the National Institutes of Healtly usua
means the drug,4-methylenedioxynethamphetamin@MDMA), also known as "EcstasySee
https://www.drugabuse.gov/publications/drugfacts/mdmstasymolly (last visited Nov. 24,
2020).
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V. ANALYSIS

Both parties have moved for judgment on the pleadings pursuant to Fed. R. Civ. P. 12(c).
To prevail on such a motion, a party must establish that no material facts are in dipthat
judgment must be granted to that party as a matter oSehers v. M.C. Floor Crafters, In@B42
F.2d 639, 642 (2d Cir. 1988} laudio v. Comm'r of Soc. Se2017 WL 111741, at *1 (S.D.N.Y.
Jan. 11, 2017).

The law governing cases such as this is clear. The reviewing court "maigsetrad\LJ's
decision only where it is based upon legal error or where its factual findings are not supporte
substantial evideze." McClean v. Astrue650 F. Supp. 2d 223, 226 (E.D.N.Y. 2009) (citing
Balsamo v. Chaterl42 F.3d 75, 79 (2d Cir. 1998gac¢cord Longbardi v. Astrye009 WL 50140,
at*21 (S.D.N.Y. Jan. 7, 2009). Thus, the district court must first decide whethesrtimai€sioner
applied the correct legal standar@isjada v. Apfell67 F.3d 770, 773 (2d Cir. 199@alvello v.
Barnhart 2008 WL 4452359, at *8 (S.D.N.Y. Apr. 29, 2008¢port and recommendation
adopted 2008 WL 4449357 (S.D.N.Y. Oct. 1, 2008). If there was no legal error, the court must
determine whether the ALJ's decision was supported by substantial evilegjack 167 F.3d at
773;Calvellg 2008 WL 4452359, at *8.

"Substantial evidence isiore than a mere scintilla. It means such relevant evideee
reasonable mind might accept as adequate to support a contiudaloran v. Barnhart 362
F.3d 28, 31 (2d Cir. 2004) (quotimjchardsorv. Perales 402 U.S389, 401 (197)) However,
the reviewing court’s task is limited to determining whether substantial evid&iste to support
the ALJ’s factfinding; it may not reweigh that evidence or substitute its judgment for that of the
ALJ where the evidence is susceptible of more than interpretg@nce an ALJ finds facts, [the
court] can reject those facts onlyafreasonable factfinder wouldhve to conclude otherwise.

Brault v. Soc. Sec. Admin., Comma83 F.3d 443, 448 (2d Cir. 2012) (emphasis in original)
15
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(quotation marks and citation omitted). Thus, if the ALJ's determinations are supported by
substantial evidencéthe Court must affirm the decision of the [Commissiore&dnif there is
alsosubsantialevidenceor plaintiff's position."Gernavage v. Shalal®82 F. Supp. 1413, 1417

n.2 (S.D.N.Y. 1995]citing Schauer v. Schweiked75 F.2d 55, 57 (2d Cir. 19823ccordJohnson

v. Astrue 563 F. Supp. 2d 444, 454 (S.D.N.Y. 2008). The substavidénce standard ia very
deferential standard of revieweven more so than theearly erroneousstandard.'Brault, 683

F.3d at 448see als@Brown v. Colvin 73 F. Supp. 3d 193, 198 (S.D.N.Y. 2014).

"[T]he crucial factors in any determination mbst set forth with sufficient specificity to
enable [the reviewing court] to decide whether the determination is supported by sibstant
evidencé€. Ferraris v. Heckler 728 F.2d 582, 587 (2d Cir. 1984). But if the ALJ adequately
explains Is reasoning, atif his conclusion is supported by substantial evidence, the district court
may not reverse or remand simply because it would have come to a different decisiennmva
review."Even where the administrative record may also adequately support cdinlargs on
particular issues, the ALJ’s factual findings must be given conclusive effect sosldhgyaare
supported by substantial evidend&g&nier v. Astrug606 F.3d 46, 49 (2d Cir. 2010) (citation and
internal quotation marks omittedge also Yancey v. Apfa4s F.3d 106, 111 (2d Cir. 1998) (“the
court should not substitute its judgment for that of the Commissioner”).

A. Plaintiff's Contentions

In this case, plaintifprimarily contends that th&LJ failed in his duty to develop the record
by failing to requestinupdated opinion as to plaintiff's mental impairments. Pl. Mem. (Dkt. No.
16) at 69. According to plaintiff, DrBhutwala's 201%pinion had become "stale" by the time of
the hearing, particularly in light of the "worsening" of plaintiff's condition in 2017, as evidence
by hisemergency room visit and his new diagnosibipblar Il disorderld. at 68. Therefore, in

plaintiff's view, the ALJ should have eithereentacted plaintiff's tia@ing sources oordereda

16
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consultativeexamination rather than "interpret the raw medical data" himdelf.at 89. As a
fallback position, plaintiff argues that even if the ALJ was entitled to rel{porBhutwalés
opinion, he erred by failing to "inatle all of the limitations contained thereind: at 10. In
particular according to plaintiff, the ALJ "failed to account for aagditionaloff-task time due to
Dr. Bhutwalds opinion that plaintiff was moderately limited in his ability to maintain
concentrationperform within a schedule, or sustain an ordinary routine without supervikion."
at 11.

The Commissioner counters that the ALJ discharged his duty to develop the record by
asking three time} for an opinion from Dr.MarreroFigarelld?®; that he did not "abuse his
discretion” in not ordering a consultative examination; and that in any event Dr. Bhutwala's
opinion was not "stale" because the 2017 records did not "rais[e] any doubts as taltiieyreli
the opinion.” Def. Mem. (Dkt. No. 20) at 2. Defendantfurther argueghatan ALJ's RFC
determination need not perfectly track the opinion of any medical source, even oneygpatri "
weight, id. at 21, andthat in this casdhere was no inconsistency betwelen Bhutwala's
conclusion —that plantiff was capable of "simple, entigvel rote work in a low contact setting"

— and the ALJ's RFC determinatiold. at 16. The Commissioner adds that the ALJ's RFC
determination was supported by substantial evidence and that the ALJ lgoeneadtiated
plaintiff's subjective complaint$d. at13-20.

B. Duty to Develop the Record

"Whether the ALJ has met his duty to develop the record is a threshold question" which

the Court must determine "[b]efore reviewing whether the Commissioner's fiosioteis

11 For applications filed prior to March 27, 2017, nurse practitioners are not accepthtaim
sourcesSeeSSR06-3p, 20® WL 2329939, at *2%.S.A.Aug. 9, 2006).Thus, the ALJ did not
seek a medical opinion from NP Kim.

17
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supported by substantial evidenc€faig v. Comm'r of Soc. Se@18 F. Supp. 3d 249, 261
(S.D.N.Y. 2016). "[T]he social security ALJ, unlike a judge in a trial, must on behalil of a
claimants . . . affirmatively develop the record in lighthed essentially neadversarial nature of
a benefits proceedingMoran v. Astrue569 F.3d 108, 112 (2d Cir. 2009) (internal quotation
marks and citations omitted). It is the ALJ's duty "to investigate and develop tharidaievelop
the arguments both for and against the granting of beiditsat 11213, To that end, the ALJ
must maké'every reasonable effdrto help the claimant get medical evidericen his treating
physician(3, see20 C.F.R. 8104.1512(b)(1)including, where possiblégxpertopinions as to the
nature and severity of the claimed disabifit@liveras ex rel. Gonzalez v. Astiu2008 WL
2262618, at *6 (S.D.N.Y. May 30, 2008) (quotiRgbon v. Barnhart273 F. Supp. 2d 506, 514
(S.D.N.Y. 2003)) (alteration in original; internal quotation marks omittedport and
recommendation adopte@008 WL 2540816 (S.D.N.Y. June 25, 20083e also Hooper v.
Colvin, 199 F. Supp. 3d 796, 812 (S.D.N.Y. 2016) (quotikiglina v. Barnharf 2005 WL
2035959, at *6 (S.D.N.Y. Aug. 17, 2005)jHe ALJ mst'make every reasonable effort to obtain
not merely the medical records of the treating physician but also a report thattketsefopinion
of the treating physician as to the existence, the nature, and the severity of thed claim
disability™).12

Where, as hereahe SSA made a reasonable effort batild notobtainan opinion fronthe
claimant’s relevant treating physicianor wherethe record is otherwise insufficient to make a
disability determination- the ALJ "may" ask the claimanttd attend oner more consultative

examinations dthe SSA'sfexpense.20 C.F.R. § 404.1518)(2). The ALJ may also rely on the

12 A "reasonable effort” meanati initial request for evidence from your medical source," followed
by one follow-up request 10 to 20 days later. 20 C.F.R. 8 40448{1Xi).
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opinion of a norexamining state agency consultant, which can constitute substantial evidence
"when consistent with the record as a whidBzown v. Sayl2020 WL 6048910, at *5 (W.D.N.Y.
Oct. 13, 2020)quotingDiaz v. Colvin 2014 WL 2931583, at *6 (W.D.N.Y. June 27, 2014)
accord Martinez v. Sayl2020 WL 2731000, at *10 (S.D.N.Y. May 26, 2020D¢ach ex rel.
Murray v. Barnhart 2004 WL 99935, at *9 (S.D.N.Y. Jan. 22, 20Q&8tate agency physicians
are qualified as experts in the evaluation of medical issues in disability clasrsuch their
opinions may constitute substantial evidence if they are consistent with the reeonchale.).

The question raised by plaint@epedahowever, is not whether an ALJ can rely on the
opinion ofa norexamining state agency consultant; it is whebBreBhutwala'sopinion, rendered
in 2015, was stale by the date of the Decisifiv]edical sourceopinions that are . . . stale[] and
based on an incomplete medical record may not be substantial evidence to support anrfgJ findi
Camille v. Colvin 104 F. Supp. 3d 329, 34131 (W.D.N.Y. 2015)aff'd, 652 F. App'x 25 (2d Cir.
2016) (quotations and ation omitted)However,"[f]or a medical opinion to be stale, not only
must there be a significant period of time between the date of the opinion and the heaying date
there also must be subsequent treatment notes ‘indicat[ing] a claimant'®odratieteriorated’
over that period.’Ambrosetounsbury v. Saul2019 WL 3859011, at *3 (W.D.N.Y. Aug. 16,
2019) (quotingWhitehurst v. Berryhi)l2018 WL 3868721, at *% (W.D.N.Y. Aug. 14, 2018)
see also Amrhein Deruchie v. Commissioner of Social Secafiy9 WL 5208123, at *8
(W.D.N.Y. Oct. 16, 2019) (ALJ erred in relying on doctor's stale opinion whésgthe opinion
was rendered, plaintiffiwas "hospitalized multiple times for attempted suicide and Lamictal
overdose™")Davis v. Beryhill, 2018 WL 1250019, at *3 (W.D.N.Y. Mar. 11, 2018) (2011 medical
opinionswere stale where "significant developments in Plaintiff's medical history had ectcurr

since" the opinions were issued, including inpatient treatfoeseven days in 2012llowing a
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voluntary mental health arrestith a GAF score between 11 and @@on admissiona second
emergency room visit in 201@ia ambulance)with a GAF score between 11 and @pon
admissionand consistently abnormal mental health examinations from 2012 forward).

Even a'dated opinion” will not be deemed stale, and may constitute substantial eyidence
"if it is consistent with the record as a whbl8antiago v. Comrssioner of Soc. Se2020 WL
1922363, at *5 (S.D.N.Y. Apr. 21, 2020), and whigrereis "no evidence of an intervening event
(such as a new injury) or significant deterioratiamthe plaintiff's conditionld. at *6; see also
Teresi v. Comm'r of Soc. Se2020 WL 5105163, at *18 (S.D.N.Y. Aug. 31, 20Z6pinion
rendered two years before the hearrand prior to plaintiff's brain surgerywas not stale where
"the record suggests that Teresi's seizure disorder had, in fact, improved sisoggbet and
"there is no evidence . to suggest that Teresi's condition deteriorated after Dr. Broska's opinion
such that it should be rendered stale”

Here, as irBantiagoandTeresj there is na@videncedhat plaintiff's condition "deteriorated"”
between 2015 and 2@01much less to the "significant” degree requitedender Dr. Bhutwala's
opinion impermissibly stale. To the contrary: plairgiftondition apparently improved in 2015
and 2016, permitting him to engage in SGA in both of those years. Moremadar aghe record
shows plaintiff neither sought nor required any mental health treatment for approximately two
years, fromJanuary2015 until January 2017.

It is true that Dr.MarreroFigarellas January 5, 2017 treatment note included a new
diagnosis, Ipolar 1l disorder (R.352),*2and that nine months later, on September 23, 2017,

plaintiff visited the Jacobi emergency room complaining of, among other things, depré3sion.

13 Bipolar Il Disorder is a mood disorder characterized by at least one hypoemswode and at
least one major depressive episoéieerican Psychiatric AssociatioBjagnostic and Statistical
Manual of Mental Disordersat132-34 (5th ed. 2013).
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359.) The basis for théipolar 1l diagnosis, however, is murky at bestdwas not repeated by
any of the othemental health professiorsaivho saw plaintiff in 2017. There is no suggestion in
any of Dr. MarrercFigarella'streatment notes (or elsewhere) that plaintiff experienced any
hypomanic episodes. Moreover, his mental status exam on January &gd3ifilar tohis 2014
exam and in many respects improved over his 2015 exam, in that his insight and judgment were
"fair" (R. 3529 rather than "poor" (R. 346and althougtplaintiff was "restless" and "fidgetyR(

352), he did not "run[ ] around or climb" in inappropriate situations. (R. 346.) Moreover, Dr.
MarreraFigarella's treatment pldor plaintiff was unchanged in 201&xcept for the addition of
Latuda. CompareR. 34647 with 352-53.)I cannot conclude thahé mere fact of an additional
diagnosis, without angvidence okignificantlyworsening symptomsequirel the ALJ to obtain
fresh opinion evidence.

The same is true gilaintiff's September 2017 hospitakit. Plaintiff acknowledged, at
Jacobi, that hbad not been taking his medicati@® 366), had not seen his psychiatrist in many
months {d.), andhad financial and housinglated stressorgld.) Significantly, Jacobi did not
deem him in need of admission; it referred him to community resource86{R.During his
follow-up appointment with NRim, plaintiff acknowledged that head used cocaine that same
day and was using molly on weekendR. 354). By the timeof his hearingn December2017,
plaintiff was back on his prescribed medication and testified that it had bedgdarigveally well”
for himwith minimal side effectyR. 53.)

Since there were no "significant developments in Plaintiff's medical history” [ifte
Bhutwala rendered higpinion,Davis, 2018 WL 1250019, at *3, and nsignificant deterioratich
in his condition Santiage 2020 WL 1922363, at *5the ALJ did not err in relying on Dr.

Bhutwala's opinion in his Decision.
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C. Substantial Evidence Supported the ALJ'SRFC Determination

As noted above, a claimant’s RFC is the most he can do desditaitations.20 C.F.R.

8§ 404.154%a)(1) see alsdcSSR 968p, 1996 WL 374184, at *4S.S.A.July 2, 1996) The ALJ
must assess the claimant’s RFC based othallelevantmedical and other evidence of record,
taking into consideration the limiting effects of all the claimant’'s impairmeés¢®eSSR 968p,
1996 WL 374184, at *2,.9 he relevant evidence includéee claimaris medical history; effects

of treatment, reports ofthe claimant'daily activities, medical source statemeritffects of
symptoms," and "[e]vidence from attempts to work," among other tHiohgest *5.

Regardless of how many medical source statemen&lib@eceives- or the weight he
assgns to them- the determination of the claimant's RFC is reserved to the ALJ, who is not
required to accept, or follow, any one medical opinion in ®éze.g, Camille v. Colvin 652 F.
App'x 25, 29n.5 (2d Cir. 2016) ("An ALJ may accept parts of a doctor's opinion and reject
others.");Landersv. Colvin, 2016 WL 1211283, at *4 (W.D.N.Y. Mar. 29, 2016) (quotivigtta
v. Astrue 508 Fed. App'x 53, 56 (2d Cir. 2013)JA] Ithough the RFC 'may not perfectly
correspond' with any one of theedicalopinions, the ALJ was 'entitled to weigh all of the evidence
available to make an RFC finding that was consistent with the record as a wHIEL'l$.the
ALJ’s prerogative to make dRFC assessment after weighing the evidence and the District Court
may not reverse provided there is substantial evidence in the record to suppantings'i
Morontav. Comm'rof Soc.Sec, 2019 WL 4805801, at *19 (S.D.N.Y. Sept. 30, 2019) (quoting
Mitchell v. Astrue 2010 WL 3070094, at *5 (W.D.N.Y. Aug. 4, 2010)owever, the ALJ must
provide an explanation if he accords "significant” weight to a medical souraaasidteut fail[s]
to adopt the portions of those opinions that were potentially favorable to Plainaifis of
disability." Long v. Berryhill, 2019 WL 1433077, at *2 (E.D.N.Y. Mar. 29, 201®manding

where ALJ gave "significant weighto Dr. Berrios's opiniorbut "failed to explain how Dr.
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Berrios's finding of Plaintiff's moderate limitations in following instructions amding work
related decisions factored into the RF.C"

In this case, there is substantial evidence to support the REXdetermination.n
addition to the opinion of Dr. Bhutwaldhe ALJ expresslyconsidered among other things,
plaintiff's statements about hiyraptoms,the effects of his medicatiohjs activities of daily
living, and the medical recordincluding records poddating Dr. Bhutwala's analysisHe
ultimately concludedthat plaintiff had the RFQo performa full range of work at all exertional
levels but withcertainnonexertional limitatioa Specifically, the ALJ found that plaintiff \8a
"limited to simple, routine tasks; work in a low stress job, as defined as having oastooed
decision making and only occasional changes in work setting; can work in jobs with occasional
judgment required on the job; no interaction with the publo; have only occasional interaction
with coworkers; can have only occasional interaction with supervision; and limiteorkarwa
job with no fast paced work environments.” (#:15.)

Plaintiff argues thathe RFC fails to take into account the anadl/ghat Dr. Bhutwala
performedwhen assessing plaintiff's RFC, and in particular his opinion phantiff was
"moderately limited in his ability to maintain concentration, perform within a scheddastain
an ordinary routine without supervisitriPl. Mem. at 11. According to plaintiff, the ALJ should
have "accounted for these limitations™" by providing plaintiff with "additionatagk time," or
else "explained why he found them unpersuaside.at 11-12.

As the Commissioner points out, however, the opinions to which plaintiff points are found
in Dr. Bhutwala's "Mental Residual Functional Capacity Assessment worksRe8841), rather
than in his "actual mental residual functional capacity assessment,"” whihexpressed in

narrative form (R92) and concluded that plaintiff "is capable of simple, entry level rote work in
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a low contact setting.” Def. Mem. at 16. In formulating plaintiff's RFC, the ALJ incatgubthis
opinion (as well adDr. Bhutwala'sunderlying analysishy limiting plaintiff to "simple, routine
tasks" in a "low stress job" with "no interaction with the public,” only "occasional ati@navith
coworkers" and supervisors, and "no fast paced work environments.” {Ea.)18eelLanders
2016 WL 1211283, at *{'The determinationhat Plaintiff is limited tosimple, repetitive, and
routine task'saccounts for Plaintiff's limitations as to maintaining attention and concentration,
performing activities within a schedule, and maintaining regular attendavitée the "limitation
to a 'low contact work environment' accounts for his moderate social limitgtiG@mns v. Astrue
873 F. Supp. 2d 471, 481 (N.D.N.Y. 2012) (moderate limitations "relating to instructions,
concentration, attendancale consistent with unskilled worksee also Retana v. Astiu2012
WL 1079229, at *6 (D. Colo. 2012) (ALJ was not required to discuss"@aatieraté limitation
whereALJ's RFC"adopted some of [the doctor's] moderate limitations such as restricting plaintif
to unskilled work not involving complex tasks, reflecting plaintiff's moderate liraitatin his
ability to carry out detailed instructions and to maintain concentration for extendedsgri

Here, the ALJ "thoroughly discussed and considegdintiff's testimony, teatment
history, relatively mild symptomology, andctivities of daily living,as well as DrBhutwala's
opinion, and "incorporated them into the RFSee Lander2016 WL 1211283, at *4 therefore
conclude that the ALJ's RFC formulation is supported by substantial evidence and wowsiste

the record as a whole.
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VL. CONCLUSION

For the foregoing reasonglaintiff's motionis DENIED, the Commissioner'snotion is
GRANTED, andthis actionis DISMISSED.

Dated:New York, New York
November 24, 2020

SO ORDERED.

BARBARA MOSES
United States Magistrate Judge
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