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ANGEL VALVERDE,

Plaintiff,
-against-

J.D. FOLKS, Correction Officer at Sing Si@prrectional
Facility; T.A. CUNNINGHAM, Correction Officer at Sing Sing
Correctional Facility; L. BROWN, Correction Officer at Sing 1:19¢v-08080MKV
Sing Correctional Facility; “JOHN” GONZALEZ, Sergeant at

Sing Sing Correctional Facility; “JANE” FRANGELLA, OPINION AND ORDER
Registered Nuesat Sing Sing Correctional Facility; “JOHN” GRANT::)'\II(;M'VIISO;'ON 1O
ORICCO, Lieutenant at Sing Sing Correctional Facility; —
“JOHN” MAYES, Hearing Officer at Downstate Correctional
Facility; ROBERT MORTON, Superintendent of Downstate
Correctional Facility; MICHAEL CAPRA, Superimeéent of
Sing Sing Correctional Facility; JOHN DOES10),
Correction Officers at Sing Sing Correctional Facility

Defendants.

MARY KAY VYSKOCIL, United States District Judge:

Plaintiff Angel Valverde (“Plaintiff’) brings this action under 42 U.S.C1983 against
several correctional officers atite superintendents 8ing Sing Correctional Facility (“Sing Sing
CF”) and Downstate Correctional Facility (“Downstate CF”), alleginggr alia, excessive use of
force (Third Am. Compl. (“TAC”) [ECF No. 70].) Before the Court i@ Motion to Dismiss
Plaintiff’'s Third Amended Complaint againsDefendant Michael Gaa, Superintendent of Sing
Sing CF (“Capra”), and Robert Morton, Superintendent of Downstate CF (“Mortdivipt.
Dismiss TAC [ECF No. 74].) For the reasons discussed belthve, Motion byDefendants Capra

and Morton is GRANTED.
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BACKGROUND

A. Factual Background?

On August 29, 2020, at approximately 12:00 PM, Plaintiff, an inmate at Sing SiInga€F,
called to meet with Sergeant Ruane to discuss a letter concerning incidentsmgeofrectional
officers that Plaintiff had sent to New York Governor Andrew Cuomo, tfieeddf the New York
Inspector General, the Office of Special Investigatians, Captain Carrington of Sing Sing CF.
(TAC 11 2,21.) Later that day at approximat@y0 PM, Correctional Officer (“C.O."Algarin
unlockedPlaintiff’s cell and Plaintiff steppednto the hallway. TAC 122-24.) C.O. Algrin
thenpointed a finger ifPlaintiff’s faceand accused Plaintiff dgiving [his] officers a hard timé
(TAC 1125.) Plaintiff expresed his desire to return to his cell. TAC 26.) C.O. Algarinthen
pushedPlaintiff in the chest and punched him in theda TAC {27.) Plaintiff attempted to hold
down C.O. Algarin’s arms to prevent additiopahches (TAC 128.) C.O. Folks ran from down
the hall and began strikirjaintiff in the back with a baton. TAC 129.) C.O. Folks eventually
stopped and awedPlaintiff to return to his cell. TAC § 31.) Minutes latera group of officers
approached the cell, handcuffetintiff, and escorted him downstaicsthe medical clinic (TAC
1132-35) On the wayhere,Sergeant Gonzalez struBkaintiff in the faceseveratimes, causing
Plaintiff's denturesd fall out. TAC  34.)

Once in the medical clinic, Sergeant Gonzalez smacked Plaintitaanted him.(TAC
135.) Eight to twelve other officers then entered the room and brutallyltass&laintiff for
approximately twenty minutes. (TAC $9, 42.) During the assault, the officers shouted, “who’s

soft now” and “tell him to keep writing Albany!” (TAC4B3.) At one point, one officer opened

! The following facts are recited as alleged by Plaintiffie Third Amended Complaint. (TAC [ECF No. 70[he

Court is “constrained to accept as true the factual allegationtained in the complaint and draw aleiehces in
plaintiff's favor.” Glob. Network Commc'ns, Inc. v. City of New Ydi#8 F.3d 150, 154 (2d Cir. 2006) (citiAdaire

Corp. v. OkumusA33 F.3d 248, 24%0 (2d Cir. 2006)).
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Plaintiff's legs, stomped on his genitals, dalti himthat he would not be able to have children.
(TAC 144.)

Nurse Frangella examined Plaintiff after the assault. (TAG.) Plaintiff was in severe
pain, his eye was swollen shut, and he had one broken tooth and one cracked tooth. TAC 1
53.) Plaintiff then spoke with a doctor via videoconference. (TA&L)Y The doctor
recommended that Plaintiff be takenatdmospital (TAC 57.) Plaintiff was brought to Putnam
Hospitalsometime between 2:00 AM and 2:30 AM thre morning ofAugust 30, 2018. TAC
11 59-61.)

After receiving treatment at Putnam Hospital, Plaintiff was transferred to Dowdtate
(TAC 1 63.) BeforePlaintiff left for Downstate CF, an officer gatém a urinedrenched jumpsuit
to wearduring transport (TAC 171.)

After the incident, correctional officers filed reports against Plaintiff accusimgoff
disciplinary infractions, including assault on staff, threats, violent candugating a disturbance,
and refusing a direct order. (TAC/8.) Officials tried Plaintiff at disciplinary hearing, though
Plaintiff was not provided documents, photos, or video footage to prepare a defense. 8DAC 11
83.) In addition, officials denied Plaintiff’s requests for witnesses tdytestihis behalf. (TAC
181.) Officials found Plaintiff guilty of creating a disturbance and refusing a dirder and
sentenced him to 180 dag$ solitary confinement in the Secured Housing Unit. (TAB3Y)
Plaintiff filed a formal grievance complaining of the assault, threats, and manaisdy
correctional officers at Sing Sing CF. (TAC34.) Morton and the Central Office Review

Committee denied Plaintiff’s grievance. (TAGY.)



B. Procedural Background

On August 29, 2019, Plaintiff filed his initial Complaint alleging four causes @fract
(1) excessive force against all defendant officers;d&liperate indifference against Capra;
(3) procedural due proces®lationsagainst Morton and one other defendant; andajre to
intervene against all individual defendants. (Compl7TR7[ECF No. 2].) On October 24,
2019, Plaintiff filed his First Amended Complaint (First Am. Compl. [ECF No. 50]ptrect the
spelling of a defendant’s nameegMot. Leave File Am. Compl. 1 [ECF No. 46]). On November
7, 2019, the Court (McMahorG.J. entereda Civil Case Management Plan setting various
deadlines. (Civil Case Mgmt. Plan [ECF No. 54].) On November 14, 2019, Plaintiffhide
Second Amended Complaint, alleging the same four causes of actions in his Coamuldtnist
Amended Complaint. SeeSecond Am. Compl. Y 78-98 [ECF No. 57].)

On December 16, 2019, Defendants Capra and Morton moved to dismiss the Second
Amended Complaint on the grounds thater alia, the allegationglid not support the claims
against them. (Mot. Dismiss Second Am. Compl. 1 [ECF No. 64].) The b#fendants filed
their Answerthat same day(Answer Am. Compl. [ECF No. 66].)

On December 30, 201PJaintiff filed his Third Amended Complaint. (TACJhe Third
Amended Complaint alleges four causes of acti@ee{AC 1187-110.) Counts Il, lll, and IV
are relevant to this Motion. Count Hlleges deliberate indifference under the Eighth
Amendment—specifically,that Caprainter alia, “was reckless, callougyossly negligent, and
deliberately indifferent to MrValverdés safety and welbeing in exercising his supervisory
responsibilities, including but not limited to the provisions of adequatinsgf, hiring, training,
retention, supervision, management, and control over correctional staff assigimed3m§ CF.

(TAC 194.) Count Ill allegea procedural due process violation agaWisttonfor reviewing the



charges filed against Plaintiff and the results of Plaintiff’s disciplifiegring and declining to
alter Plaintiff’s sentencef solitary confinerent (TAC 103.) Count IV alleges failure to
intervene against Capraut alleges no specific facts concerning Capra unaecdhse of action.
(SeeTAC 11105410.) Specific factual allegatiomencerningCapra and Morton that were not
alleged in Plantiff’s first three complaints are scattered throughout the Third Aee@bmplaint.
(See generallJAC.)

This case was reassigned to me on February 5, Zi&f@endant€apra and Mortomoved
to dismiss the Third Amended Complastiortly thereafter (Mot. Dismiss TAC.) The other
Defendants do not challenge the sufficiency of the Third Amended Complaint. ilEderfswers
to the Third Amended Complaint on February 19, 2019 (Answer Am. Compl. [ECF No. 76]), and
March 2 2019 (Answer Am. Compl. [ECF No. Jj9

C. ThePresent Motion

In their Motion to Dismiss, Defendants Capra and Morton argue that the Thiddeu
Compilaint fails to allege sufficient personal involvembntthemin the alleged constitutional
violations and that they are both entiti® qualified immunity. As to Capra)efendants argue
that the allegations in the Third Amended Complaint lack specific factual cataiecting Capra
to the assault on Plaintiff and assume Capra’s involverselely based on his position as
Superintendent of Sing Sing CF. (Mem. Supp. Mot. Dismiss (“Defs.” Bf9)[ECF No. 75].)
As to Morton, Defendants argue that Morton’s denial of Plaintiff’s grievanceénisnaffirmance
of the outcome of Plaintiff’s disciplinary heariog penaltyareinsufficient to esiblish personal
involvement. (Defs.’ Br. 910.) In addition, Capra and Morton argue that they entitled to

qualified immunity. (Defs.’ Br. 10-12.)



Plaintiff responds that the Third Amended Complaint alleges facts sufficiestaiblish
personal inelvementby Capra and Morgan in the alleged constitutional violations. (Mem. Opp.
Mot. Dismiss (“Pl.’s Br.”) 6 [ECF No. 87].) Plaintiff argues, as alleged in thedTAimended
Complaint, that Capra and Morton were personally involved in Plaintiff’sfeafrem Sing Sing
CF to Downstate CF by virtue of New York Correction La3 Plaintiff also argues that
Morton’s denial of Plaintiff's grievance establishes Morton’s failure to rgmtieglsituation. (Pl.’s
Br. 7.) In response to Defendants’ argursemith respect to qualified immunity, Plaintiff
summarizes caselasn qualified immunitybut fails to argue how it appliés this casdo defeat
immunity. (SeePl.’s Br. 8-10.) Finally, Plaintiff requests leave to file a fourth ameraedplaint

should the Court dismiss the claims challenged in the Motion.

LEGAL STANDARD

A. Motion To Dismiss Standard

To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), “a
complaint must contain sufficient factual matter, accepted as true, to ‘state claim to reief tha
plausible on its face.” Ashcroft v. Igbgl 556 U.S. 662, 678 (2009)ygting Bell Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)). A claim is plausible on its face “when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thatethdadéfs liable
for the misconduct alleged.Id. (citing Twombly 550 U.S. at 556)While a sufficiently pleaded
complaint “does not need detailed factual allegations, a plaintiff's obligatiomotodp the
grounds of his entitlement to relief requires more than labels and comsluaind a formulaic
recitation of the elements of a cause of action will not dowombly 550 U.S. at 555 (internal

guotation marks, alterations, and citations omittedg also Igbal556 U.S. at 678 (noting that



“[tihreadbare recitals of the elements of a cause of mcsopported by mere conclusory

statements, do not suffice” (citifigvombly 550 U.S. at 555)).

In ruling on a motion to dismiss, ti@urt must “accept as true all factual allegations and
draw from them all reasonable inferences; ltkie [Courtis] not required to credit conclusory
allegations or legal conclusions couched as factual allegatibtesriandez v. United State339
F.3d 191, 198 (2d Cir. 2019) (quotimgelsen v. Rabin746 F.3d 58, 62 (2d Cir. 2014)). The
Court must also “constmuall reasonable inferences that can be drawn from the complaint in the
light most favorable to the plaintiff.’Arar v. Ashcroft 585 F.3d 559, 567 (2d Cir. 2009) (citing
Roth v. Jennings489 F.3d 499, 501 (2d Cir. 2007); a@dnyers v. RossideS58 F.3d 137, 143
(2d Cir. 2009)). Th€ourt’s role at this stage is “not to weigh the evidence that might be presented
at trial but merely to determine whether the complaint itself is legally mritit Bertuglia v. City
of New York839 F. Supp. 2d 703, 713.D.N.Y. 2012) quotingGoldman v. Belden754 F.2d
1059, 1067 (2d Cir. 1985)).

B. Section 1983
Section 1983 provides, in relevant part:
Every person who, under the color of any statute, ordinance, regulation,
custom, or usage, of any State. subjectsor causes to be subjected, any
citizen of the United States .to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall be liable to the
party injured. . . .
42 U.S.C.81983. “Section 1983 itself creatao substantive rights; it provides only a procedure
for redress for the deprivation of rights established elsewh&ykes v. Jame$3 F.3d 515, 519

(2d Cir. 1993). To state a claim under Section 1983, a plaintiff must plausibly alledgledt(i)e

defendants deprived him of a right ‘secured by the Constitution or laws of the Utaitesl;:Sand



(2) that they did so ‘under color of state law@Giordano v. City of New Yorl274 F.3d 740, 750
(2d Cir. 2001) (quotindam. Mfrs. Mut. Ins. Co. v. SullivaB26 U.S. 40, 49-50 (1999)).

C. Supervisory Liability

To establish a defendant’s individual lability under Section 1983, a plaintiff must
demonstrate the defendant’personal involvement in the alleged constitutional deprivation.”
Grullon v. City of New Havery20 F.3d 133, 138 (2d Cir. 2013) (collecting casAg)efendanin
a supervisory positiosannot be held liablender Section 1988nder a theory ofespondet
superior. Hernandez v. Keane841 F.3d 137, 144 (2d Cir. 2003) (citidd—Jundi v. Estate of
Rockefeller885 F.2d 1060, 1065 (2d CI989). Thus, “a defendant cannot be held liable merely
because he occupied a supervisory positioRandle v. Alexader, 960 F. Supp. 2d 457, 477
(S.D.N.Y. 2013) (quotinddarrison v. Goord No. 07 Civ. 180§HB), 2009 WL 1605770, at *9
(S.D.N.Y. June 9, 2009)see also Walker v. Schrirdlo. 11 Civ. 9299JPO), 2013 WL 1234930,
at *15 (S.D.N.Y. Mar. 26, 2013) (“A defelants status as warden or commissioner of a prison,
standing alone, is. .insufficient to support a finding of supervisory liability.”Accordngly, “a
plaintiff must plead that each Governmefficial defendant, through the officialown individal
actions, has violated the Constitutibrigbal, 556 U.S. at 676. Mere “linkage in the prison chain
of command” will not suffice Ayers v. Coughlin780 F.2d 205, 210 (2d Cir. 1985) (citiglliams
v. Vincent 508 F.2d 541, 546 (2d Cir. 1974)).

Personal involvement of a supervisdefendantnay beestablished through evidence that:

(1) the defendant participated directly in the alleged constitutional violation,
(2) the defendant, after being informed of the violation through a report or
appeal failed to remedy the wrong, (8)e defendant created a policy or
custom under which unconstitutional practices occurred, or allowed the
continuance of such a policy or custom, t defendant was grossly

negligent in supervising subordinates who committed the wrongful acts, or
(5) the defendant exhibited deliberate indifference to the rights of inmates



by failing to act on information indicating that unconstitutional acts were
occurring.

Colon v. Coughlin58 F.3d 865, 873 (2d Cir. 199&)ting Wrightv. Smith 21 F.3d 496, 501 (2d

Cir. 1994)). The Second Circuit has acknowledged thatStipreme Court'subsequent decision

in Igbal “may have heightened the requirements for showing a supervisor’s personal invélvemen
with respect to certain constitutial violations’ Grullon, 720 F.3d at 139That is becauskgbal
“explicitly rejected the argument that ‘a supervisor’s mere knowledgaifsubordinate’s
discriminatory purpose amounts to the supervisor’s violating the ConstitutioR&ynolds v.

Barrett, 685 F.3d 193, 205 n.14 (2d Cir. 2012) (quoligigal, 556 U.S. at 677).

2 The Second Circuit, on several occasions, has declined to addresietheflgbal on Colon SeeRaspardo v.
Carlong 770 F.3d 97, 117 (2d Cir. 2014) (“We have not yet determinedahiurs of the supervisory liability test,
including the gross negligence prong, aftgral.”) ; Hogan v. Fischer738 F.3d 50%19n.3 (2d Cir. 2013) (expressing
“no view on the extent to whi¢Hgbal may have affecte@olon); Grullon, 720 F.3d at 139 (“[W]e need not reach
Igbal's impact onColonin this case . .."); Reynolds685 F.3d at 205 n.14 (“But the fate @blon is not properly
before us . .."). District courts in this circuit are divided on theestionSome have concluded that only the first and
third Colon categoriessurvive Igbal. See, e.g.Butler v. Suffolk Counfy289 F.R.D. 80, 94 n.8 (E.D.N.Y. 28)
(Seybert,J.) (concluding that “only two of th€olonfactors—direct participation and the creation of a policy or
custom—survivelgbal” (collecting cases))rirestone v. Berrios42 F. Supp. 3d 403, 415 (E.D.N.Y. 2013) (Sphlt,
(finding thatlgbal effectively nullified several of the classificat®nf supervisory liability enunciated by the Second
Circuit in Colon (citations omitted))Doe v. New YorkNo. 10 CV 1792(RJD)(VVR)2012 WL 4503409at *8 n.3
(E.D.N.Y. Sept. 28, 2012) (Dearig) (finding it “clear” that only the first and thir@olon categories survivégbal
(citations omitted))Vann v. FischerNo. 11 Civ.1958 JPO, 2012 WL 2384428, at *5 n.9 (S.D.N.Y. June 21, 2012)
(Oetken,J)) (finding that all scenarios in which personal involvement mighHbhad except the first and third listed
in Colon“have been invalidated by the Supreme Court’s holdinghal’ (citations omitted))Warrender v. United
StatesNo. 09-CV-2697(KAM)(LB) , 2011 WL 703927, at *5 n.1 (E.D.N.Y. Feb. 17, 20@atsumoto,.) (finding
that “most of theColoncategories have been supersedeldibgl” (citation omitted))Bellamy v. Mount Vernon Hosp.
No. 07 Civ. 1801 (SAS), 2009 WL 1835939, at *6 (S.D.N.Y. 2He2009) (Scheindlin].) (“Only the first and part
of the thirdColoncategories padgbal's muster—a supervisor is only held liable if that supervisor pgoéites directly

in the alleged constitutional violation or if that supgsor creates a policgr custom under which unconstitutional
practices occurred. The otheéoloncategories impose the exact types of supervisduifitiathat Igbal eliminated—
situations where the supervisor knew of and acquiesced to a constitutioatibmicbmmitted by aubordinate.”),
aff'd, 387 F. App’x 55 (2d Cir. 2010) (summary ordé@jhers have concluded that all figelon categories stilcan

be a basis for establishing liability of supervisdefendantsSee, e.gPhillip v. Schrirg No. 12-CV-8349, 2014 WL
4184816, at *4 (S.D.N.Y. Aug. 22, 2014) (Abrandy, (finding that ‘Colonremains good law” (collecting cases))
Turkmen v. Ashcraf®15 F. Supp. 2d 314, 336 (E.D.N.Y. 2013) (Gleedor{;What is different aftetgbal is that the
guiding question is no longer simply whether a plaintiff has pleadednagisvolvement undeColonbut whether a
plaintiff has pleaded each of the elements of the cotistifal tort alleged.”) D’Olimpio v. Crisafi 718 F. Supp. 2d
340, 347 (S.D.N.Y. 2010) (Rakoff,) (“[T]he five Colon categories for personal liability of supervisors may st
apply as long as they are consistent with the requirements applioghk particular constitutional provision alleged
to have been violated.” (citation omitted3e alsdMarmon v. City of New Yoriko. 15¢cv-2017 (PKC), 2016 WL
916424, at *15 (S.D.N.Y. Mar. 7, 2015) (Castk),(“The holding inlgbal does not stand for the proposition that a
supervisor can never be found personally liable for a constitutional depriwatianshowing that he was ‘grossly
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Amid this uncertaintymany district courts in this circuit seem to takae of two
approaches.First, sme courts have concluded thahere “the constitutional claim does not
require a showing of discriminatory intent.the personal involvement analysis set fort@aton
v. Coughlinmay still apply.” Toliver v. N.Y.C. Dept of Corr.Nos. 10 Civ. 822(RJS)(JCF),
5355(RJS)(JCF), 2013 WL 3779125, at *8 (S.D.N.Y. July 8, 2013) (SulldMggzollecting cases)
(adopting report and recommendatiosge alsdelgado v. BezioNo. 09 Civ. 6899(LTS), 2011
WL 1842294, at *9 (S.D.N.Y. May 9, 2011) (Swaih), (finding that “where the claim does not
require a showing of discriminatory intent, tG@®elon analysis should still apply”).A second
approach is to first analyze the claim under the less exaCthon standard, and if that less
stringen standard is not met, there is no needddress the strictdgbal standard See, e.g.
McNair v. Ponte 16:CV-1722 (LAP), 2019 WL 1428349, at *8 (S.D.N.Y. Mar. 29, 20(®eska,
J.); Samuels v. Fischet68 F. Supp. 3d 625, 63%6 (S.D.N.Y. 2016}Karas,J.); Golodner v. City
of New LondonNo. 3:14cv-00173VLB, 2015 WL 1471770, at *7 (D. Conn. Mar. 31, 2015)
(Bryant,J.).

In this case,lte Court need not choose a side in this ongoing dekataise, as discussed
below, Plaintiff's claims fail under any interpretation@slonandlgbal.

D. Qualified |mmunity

“The doctrine of qualified immunity shielffsublic] officials from civil liability so long as
their conduct does not violate clearly established statutory or constitutional rights of which a
reasonable person would have kndiviMullenix v. Luna-- U.S.---, 136 S. Ct. 305, 308 (2015)

(quotingPearson v. Callaharb55 U.S. 223, 23{2009). A claim of qualified immunity raises

negligent’ or ‘deliberately indifferent.”})Zappulla v. FischerNo. 11 Civ. 6733(JMF), 2013 WL 1387033, at *9
(S.D.N.Y Apr. 5, 2013) (Furmad,) (“Igbal should not be read to invalidate @eloncategories altogethey.”
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three issues:(1) whether plaintiff has shown facts making out violation of a constitutional right;
(2) if so, whether that right waslearly establishéd and (3)even if the right wasclearly
establishedwhether it wasobjectively reasonabléor the officer to believe the conduct at issue
was lawful’ Gonzale v. City of Schenectad§28 F.3d 149, 154 (2d Cir. 2013) (quotiFragavella

v. Town of Wolcottc99 F.3d 129, 133-34 (2d Cir. 201.0)

A right is clearly established when it isufficiently clear that every reasonable official
would have understood thathat he is doing violates that right.KMullenix, 136 S. Ct. at 308
(quotingReich v. Howardss66 U.S. 658, 664 (2012)Rualified immunity “do[es] notequire a
case directly on point, but existing precedent must have placed the statutory dutcmmat
guestion beyond debateAshcroft v. alKidd, 563 U.S. 731, 741 (2011).

Qualified immunity is not only a defense bain“entitlement not to stand trial or face the
other burdens of litigatiah Mitchell v. Forsyth 472 U.S. 511, 526 (1985). Thus, tBepreme
Court has “stressed the importance of resolving immunity questions at tkestgaoksible stage
in litigation.” Hunter v. Bryant502 U.S. 224, 228 (1991) (collecting cases). Although qualified
immunity is an affirmative defense, and an affitime defense is normally asserted in an answer,
the defense may be asserted in an 12(b)(6) motion wherattisesupporting the defense apgpear
on the face of the complaintMcKenna v. Wright386 F.3d 432, 435 (2d Cir. 2004) (citiRgni
v. Empire Blue Cross Blue Shielth2 F.3d 6774-75(2d Cir. 1998). In asserting the qualified
immunity defense at tha@leadingstage, the plaintiff is entitled to all reasonable inferences from
the factsalleged, not only those that support his claim, but also those that defeat the immunity

defense.”ld. at 436.
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DISCUSSION

A. Defendant Capra

Plaintiff bringsan Eighth Amendment claiagainst Caprander two theories of liability
(1) failure to train(Countll) and (2)failure to intervendCount IV). First, Plaintiff alleges that
Caprawas deliberately indifferent tBlaintiff's safety and welbeing with respect to staffing,
training, and supervisingorrectional staffand failing to establish appropriate procedures for
responding to alleged incidents of misconduct by staiAC(Y 94—-95.)SecondPlaintiff alleges
that Capra “used his position to conceal the coordohaféort of several correctional officers,
including medical staff, to retaliate and assault Mr. Valverd@AQ{ 96.) Specifically, Plaintiff
alleges that Capra was personally involved in the transfer of Plaintiff from SingCHing
Downstate CF “by virtue of the provisions of New York Correctiaw § 23.” (TAC 1162-63.)
Plaintiff alleges that Capra orchestrated the transfer “to conceal thetprinflicted upon Mr.
Valverde,” “to prevent Mr. Valverde from identifying the correction offecesho brutalized him,”
“to prevent Mr. Valverde from contacting witnesses who offered thestasse after witnessing
Mr. Valverde’s assault,” and “to prevent or delay Mr. Valverde’s family fresiing Mr. Valverde
with visible bruises on his face and bodyTAC 1165-68.) Finally, Plaintiff claimsthat Capra

“knew of Mr. Valverde’s grievances about the August 29, 2019 assault,” “kniwe Glse charges

3 This statute provides, in relevant part:

The commissioner shall have the power to transfer inmates from one coraééicility
to another. Whenever the transfer of inmates froenamirectional facility to another shall
be ordered by the commissioner, the superintendent of the faalitywhich the inmates
are transferred shall take immediate steps to make the transfEne commissioner, in
his or her discretion, may by written order permit inmates to reasdekical diagnosis and
treatmem in outside hospitals, upon the recommendation of the supediant or director
that such outside treatment or diagnosis is necessargdspn of inadequate facilities
within the institution. Such inmates shall remain underjtinisdiction and in theustody
of the department while in said outside hospital and said superintenddrgator shall
enforce proper measures in each case to safely maintain sigdicfion and custody.

N.Y. Correct. Law 8 23(a&]b).
12



lodged against Mr. Valverde,” arifknew the disciplinary hearing regarding these charges yielded
a term of solitary confinemehnbut failed to renedy the allegedonstitutionalviolation. (TAC
19 97-98.)

Plaintiff's claim for failure to train(Count Il) implicates the fourtiColon category—that
is, the defendant supervisor was negligent in supervising subordinates who perpetrated
unconstitutionalacts. Colon 58 F.3d at 873. To establish a supervisory official's personal
involvement on thibasis a plaintiff must allege that thidefendant knew or should have known
that there was a high degree of risk that [his subordinatadfl behave inapppoiately. . . during
[their] assignment, but either deliberately or recklessly disregarded that risk by failtage
action that a reasonable supervisor would find necessary to prevent such a riskt tailditha
caused a constitutional injuty Poe v. Leonard282 F.3d 123, 142 (2d Ci2002) (citations
omitted).

Plaintiff's claim for failure to intervenéCount V) implicates the fifthColon category—
that is,the defendant supervisor failed to remedy a known constitutional vialaiolon, 58 F.3d
at 873. “It is widely recognized that all law enforcement officials have an affirmative wuty
intervene to protect the constitutional rights of citizens from infringement by other law
enforcement officers in their presenceTérebesi v. Torreso764 F.3d 217, 243 (2d Cir. 2014)
(quotingAnderson v. Branerl7 F.3d 552, 557 (2d Cir. 1994%e alsdMcRae v. Gentile:14-
CV-00783 (GLS/TWD) 2015 WL 729287pat *2 (N.D.N.Y. Oct. 20, 2015fL aw enforcement
officials, including prison officials, can be held liable under § 1983diing to intervene in a
situation where another official is violating an inmateonstitutional rights, including the use of
excessive force, in their presencgiting Curley v. Village of Sufferr268 F.3d 65, 72 (2d Cir.

2001) andAnderson 17 F.3d at 55jJ. An officer can be liable for failure to intervene when
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“(1) the officer had a realistic opportunity to intervene and prevent the haye;réasonable
person in the officés position would know that the victisiconstitutional rights were ing
violated; and (3}he officer does not take reasonable steps to intervedednlLaurent v.
Wilkinson 540 F. Supp. 2d 501, 512 (S.D.N.Y. 2008) (citi@@leill v. Krzeminski839 F.2d 9,
11-12 (2d Cir.1988) andMcLaurin v. New Rochelle Polidefficers 373 F.Supp.2d 385, 395
(S.D.N.Y. 2005). Importantly, liability will attach only if the officialdbserves excessive force is
being used or has reason to know that it will b@urley, 268 F.3dat 72 (citing Anderson17 F.3d
at557);see als Fredricks v. City of New Yorko. 12 Civ. 3734(AT)2014 WL 387518lat *12
(S.D.N.Y. July 23, 2014) (“[A]rofficer who fails to intervene may be liable for preventable harm
caused by the actions of other officers only if he or she observes or hastoelsow that those
officers violated someoi®constitutional rights.” (citindinderson 17 F.3d at 557))In addition,
“there must have been a realistic opportunity to intervene to prevent the harmcfrorring.”
Rahman v. Aceveddlo. 08 Civ. 436dpLC), 2011 WL 6028212at *8 (S.D.N.Y. Dec. 5, 2011).
Plaintiff has failed to plead personal involvement by Capra with respect to the claim for
failure to train because Plaintifbes noallegethat Capra&newor had reason to knothere was
a risk ofmisconduct bythe correctional officers and that Capra deliberately disregardedsthat
SeePoe 282 F.3dat 142. Specifically, Plaintiff has not alleged that Capraad direct
responsibility for monitoring the alleged violation or that there had béears@ry of previous
episodesputting the[Capra]on notice of the problerh. Parris v. N.Y. State Dept Corr. Serys.
947 F. Supp. 2d 354, 364 (S.D.N.Y. 2013) (quptBandelaria v. CoughlinNo. 91 Civ. 1117,
1991 WL 113711, at *2 (S.D.N.Y. June 11, 199M)hile Plaintiff alleges that, before tladleged
assault, he had sent a letter regarding prior incidents involving correaiftioars toGovernor

Cuomo, the Oifce of the Inspector General, the Office of Special Investigations, antiGap
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Carrington(TAC 1 21), the Third Amended Complaint is devoid of any allegation EHaintiff
hadsent that letter to Capra or that Captiaerwisewvas aware of thietter ortheincidents alleged
therein.

With respect to Plaintiff’s claim for failure to train,etfhird Amended Complaint is
composed of nothing more thaonclusory allegatia andis devoid of any facts showing that
Capra consciously disregardatigh risk thathecorrectional officersinder his commanaould
misbehave There is no alleged factual connection between the purported failure tartdaihe
alleged incident that led to Plaintiff’s injuries. The Third Amended Contplagmefore does not
establish personal involvement undawlon, let aloneunderigbal. SeeA.K. v. Annucgil7 CV
769 (VB), 2018 WL 4372673 at *7 (S.D.N.Y. Sept. 13, 2018) (dismissing claim against
correctional facilitysupervisorwhere plaintiff’s alle@tions were generalizedconclusory, and
fail[ed] plausibly to suggest he was personally involved in the relevant acts andm&gisi
Samuels 168 F. Supp. 3d at 639 (dismissing claim that supervisors at Sing Sing CF failed to
adequately train or supese subordinates because plaintiff failed to allege “some factual
connection between their failure to train and the harm that eventually befetlfPléaollecting
cases))Scaccia v. County of Onondagdo. 5:07CV-0207 (GTS/GJD)2009 WL 4985683at
*11 (N.D.N.Y. Dec. 15, 2009) (granting motion to dismiss as to supervisory officials because
plaintiff alleged ‘ho facts plausibly suggesting how Defendantdailed to train and/or supervise
their subordinaté®. In short, Plaintiff has failed to plead personal involvement by Gapthis
claimbecause Plaintiffdoes not allege any facts from which the Court could reasonably infer that
[Caprg participated in this alleged mistreatmenfas} present when it allegedly occurred, knew
about it, or jas] grossly negligent in any way McNair, 2019 WL 1428349at *10 (quoting

McAllister v. N.Y.C. Police Dé&p49 F. Supp. 2d 688, 700 (S.D.N.Y. 1909)
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Plaintiff has also failedo pleadpersonal involvement b@aprawith respect tdis claim
for failure to intervene The Third Amended Complaint “lacks any allegation {istpra]failed
to intervene in[the assaultloy failing to remedy a known wrong 6exhibit[ing] deliberate
indifference’to Plaintiff's rights' by failing to act on informatioindicating that unconstitutional
acts were occurrinj. Laporte v. KeyserNo. 14CV-8293 (KMK), 2018 WL 794621 at *7
(S.D.N.Y. Feb. 8, 2018) (quotir@rullon, 720 F.3d at 139)Specifically,Plaintiff has not alleged
that Capra had actual knowledge of étleged assault by the correctional officeush that Capra
could have intervened to preveaht See Sash v. United Stat€&§4 F. Supp. 2d 531, 5445
(S.D.N.Y. 2009) (finding no personal involvement where plaintiff “present[edjudence that
[the supervisory defendantlas present at the scene, was ajlsigesubordinatesjvere going to
use excessive force, or thtte supervisory defendartihd a realistic opportunity to intervene to
prevent the harm from occurritigquoting Anderson17 F.3d ab57)) see alsdCaravalho v. City
of New York 13<v-4174 (PKC)(MHD) 2016 WL 1274575at *19 (S.D.N.Y. Mar. 31, 2016)
(finding no personal involvement and dismissing claim for failure to intervene asier of law
because plaintiffs did notpfesent facts showing that any of the named defendants directly
participated in, or were in a position to effectively intercede in, the dllages of forcg; cf.
Shepherd v. FischeNo. 9:16-CV-1524 (TJM/DEP)2015 WL 1246049at *15 (N.D.N.Y. Feb.
23,2015) (finding personal involvement Bypervisoryofficer who ‘witnessed the incident and
‘did nothing to intervene or refrain his officers from assaulting [plajtit)ff

Under a claim for failure to intervendjability may attach when aupervisor fails to act
on reports of a staff membBemrevious assaults on the plaintiff and the plaintiff is assaulted again
by that same staff memberRahman v. Fishe607 F. Supp. 2d 580, 585 (S.D.N.Y. 2009) (citing

Johnson v. Newburgh Enlarged Séhist., 239 F.3d 246, 255 (2d Ci200J)). Here, Plaintiff
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alleges that he complained of a prior incident involving C.O. Santiago in theHettgent to
Governor Cuomo, the Office of the Inspector General, the Office of Special fatesis, and
Captan Carrington (TAC 1) and that C.O. Santiago was one of the officers who participated in
the assaulgiving rise to his present clainf$AC  39). But, as noted above, Plaintiff does not
allege that Capra knew of thiistter or the incident involving @. Santiagaalleged therei-
which is describedimply as “an incident providing no detail about what allegedly occurred on
thatoccasion (TAC 21.) Plaintiff has not allegeitiat Capra was awaref any assaults by the
officers named in this action dMaintif—or any other inmatessuch that the Court could infer
that Capra failed to intervene and prevent the alleged assault from which thisaaistes. See
McNair, 2019 WL 1428349at *10 (finding no personal involvement by supervisoffjcials
where plaintiff did not allege that the subordinatead' a history of using chemical agents or
denying medical care, such that the Court could reasonably infer the Supervifeorgdds knew

a chemical agent may be used agdpisintiff] or that he may be denied medical ¢gatations
omitted))

Insofar as Plaintiff allegthatthetransferof Plaintiff from Sing Sing CF to Downstate CF
was an attempt by Capra to cover up the alleged assault, these allegations, asidaedytotebigi
corclusory and speculative, do not suggest with any plausibility that Capra knew or had reason to
know of a violation of Plaintiff's constitutional rights arnlat Caprahad an opportunity to
intervenebeforethe assault occurredrirst, Plaintiff’s claim that Capra was personally involved
in the transfer “by virtue of the provisions of New York Correction I18&28” is simply an attempt
to hold Capra liable based solely on his status as superintendent, which cannshgstedbnal
involvement. SeeWalker, 2013 WL 1234930, at *15ee also Colon58 F.3d at 874 (“Thbeare

fact that flefendarjtoccupies a high position in the New York prison hierarchy is insufficient to
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sustain plaintiff’'s] claim.” (citations omitted)). Moreover, even assuming that Capra as
personally involved ifPlaintiff’'s transfer themost theCourt couldinfer from the transferis that
upon learning of thallegedassault, Caprdid in factintervene—Capra transferred Plaintiff out
of Sing Sing CF to remove hifrom harm’s way tgrevent further constitutional violations.

In sum, Plaintiff has failed to plead facts sufficient to establish an Efgih#ndment
violationby Capra With respect to both claims, Plaintiff’'s Third Amended Complaint is caegho
of nothing more than “[tjhreadbare recitals of the elements of a cause of actiont{edipgonere
conclusory statements, [which] do not sufficégbal, 556 U.S. at 678 (citinfwombly 550 U.S.
at 555). As the Second Circuit has long made clear, “even within the context Gblthre
framework, merely recit[ing] the legal elements of a successful § 1983 claim for supervisory
liability . . .does not meet the plausibility pleading standar&amuels168 F. Supp. 3d at 637
38 (ellipsis and alteration in origal) (quotingDotson v. FarrugiaNo. 1+CV-1126, 2012 WL
996997, at *6 (S.D.N.Y. Mar. 26, 2012)Because Plaintiff cannot satisfy the less strin@aibn
standard, the Counteed not consider the effectsigbal onPlaintiff’s claims SeeMcNair, 2019
WL 1428349, at *8Samuels168 F. Supp. 3dt 635—-36;Golodner 2015 WL 1471770, at *7
Accordingly, Plaintiff’s claims against Capra are dismisgee to lack of personal involvement.

B. Defendant Morton

Plaintiff allegesn Count Illa Fourteenth Amendmeptrocedural due process violation by
Morton. Specifically Plaintiff alleges thaMorton affirmed the results of Plaintiff’s disciplinary
hearing and his sentence of 180 days of solitary confinem&a€ § 103.) Plaintiff also allges
that Morton denied Plaintiff’s grievance in which Plaintiff complained ofathegedassault as
well as threats and harassment by officers at Sing SingTaE {{84-85.) Plaintiff alleges that,

in denying the grievance, Morton “ignored factual inconsistencies in reports edithprthe
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officers and oral testimony from officers and medical staffAG 186.) A claim regarding the
denial of a grievance is normally pleaded mg£ahth Amendmenteliberate indifference claim.
See generallidyatt v. RockCiv. No. 9:15CV-89 (DNH/DJS) 2018 WL 1470619N.D.N.Y. Feb.
16, 2018). Although the Third Amended Compldists Morton only under the procedural due
process cause of action and not the deliberate indifference cause of action, the @&buréso
Plairtiff's Third Amended Complaint as assertingleiberate indifferencelaim against Morton
giventhe apparent intent of Plaintiff to assert a claim for the denibhisofirievance. eeTAC
1185-86.}
1. Affirmance of Plaintiff's Disciplinary Hearing

Plaintiff's claimin Count Illbased ofMorton's affirmance othe results of his disciplinary
hearing falls squarely within the secabdloncategory—the supervisory defendant, after learning
of a constitutional violation through a report or appeal, failed to remedy the w@arhgn58 F.3d
at 873. Courts in this circuit “are split over whethan allegation that a defendant affirmed a
disciplinary proceeding is sufficient to establish personal liability for supmewvisfficials.”
Samuels168 F. Supp3d at 643 (ellipsis and alteration omitted) (quotBuptt v. FrederickNo.
13-CV-605, 2015 WL 127864, at *17 (N.D.N.Y. Jan. 8, 2015)). For exammieg sourts apply
an “affirmance plus standard, which holds that the mere rdthemping of a disciplary
determination is insufficient to plausibly allege personal involverhdsinton v. Prack No. 12-

CV-1844, 2014 WL 4627120, at *17 (N.D.N.Y. Sept. 11, 2qe#)ng Brown v. Brun 2010 WL

4 Plaintiff makes similafactualallegations against Morton as he does against CapraMibigbn knew that Plaintiff
sustained serious injuries requiring outside medical attention; thatMMeets personally involved in the transfer of
Plaintiff from Sing Sing CF to Downstate CF by operatidrNew York Correction Law 83; and that Morton
facilitated the transfer of Plaintiff to conceal the coti@nal officers’ attack, prevent Plaintiff from ideniifig the
officers and contacting witnesses, and delay asiysvby Plaintiff’'s family. (TACT164-68.) Plaintiff, however, fails
to connect these factual allegations to his procedural due processraldainermore, even if Plaintiff brought a claim
of deliberate indifference against Morttwased on these allegatioress he does against Capraaiftiff fails to
establish personal involvemesitMortonfor the same reasons discussed above with respect to Capra.
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5072125, at *2 (W.D.N.Y. Dec. 7, 2030)Converselypther couts concludethatthe affirmance

of aprison disciplinarydetermination, standing aloris,sufficient to find personal liabilitySee,
e.g, Murray v. Arquitt No. 16-CV-1440, 2014 WL 4676569, at *12 (N.D.N.Y. Sept. 18, 2014)
(citing Thomas v. Calerd24 F. Supp. 2d 488, 50511 (S.D.N.Y. 2011)

The Courtis reluctant to embrace theasoning behind dse cases holding that a
supervisory official’s affirmanceof a disciplinary hearingcamot be sufficient personal
involvement for liability to attach. As ormeurt has explained, “on a simple conceptual level, it is
difficult to imagine how a prison official could be deemed uninvolved where thatiabffi
consicered the inmats objections and had the power to abrogate or preserve punishment, that,
allegedly, was improperly imposédSamuels168 F. Supp. 3d at 634 (citiglliver v. Lilley, No.
12-CV-971, 2014 WL 10447163, at *12 (S.D.N.Y. Oct. 24, 2014hdeed, it would be hard to
reconcile how alisciplinaryhearing officercanbe sed for violating an inmate’grocedural due
process rightg/et “theappeal officer, who has access to the same information as the hearing officer
and is empowered to correct@s of the hearing officer, should not be held to the same standards
of liability.” Lebron v. MrzyglodNo. 14CV-10290 (KMK), 2017 WL 365493at*9 (S.D.N.Y.
Jan. 24, 2017) (citin@rtiz v. McBride 380 F.3d 649, 6545 (2d Cir. 2004) In addition,a
conclusionthat the affirmance of a disciplinarjrearing is sufficient personal involvemdiyt a
supervisory officiabased on the facts of a particular acdges not conflictvith Igbal, “the relevant
teaching of which was thaeach Govenment official, his or her title notwithstanding, is only
liable for his or her own misconduét. Samuels168 F. Supp. 3d at 644 (quotitgpal, 556 U.S.
at 677).

In any event, while it finds persuasive the reasoning behind the cases finding personal

involvement in the affirmance of a disciplinary hearitigg, Courtneed not decide affirmatively

20



whether Morton'saffirmance is sufficient personal involvement for liability to attach undeti@n
1983 becausMlorton isentitled to qualified immunityn this claim See Colorv. Annucci 344
F. Supp. 3d 612, 632 (S.D.N.Y. 201@joting that “the Court has discretion to consider the
applicability of a qualified immunity defense before determining whether Plaiatffskated a
claim’ (citing Pearson 555 U.Sat 236)). Here, the split among district courts in this circuit makes
clear that the law on this issuenigt clearly establishedr “beyond debate.al-Kidd, 563 U.S. at
741. Thereforg"it cannot be said that ‘every reasonable official,” would have known that failure
to correct a procedural due process error on appeal violates an inmatesitomstirights.”
Lebron 2017 WL 365493, at *9 (quotingeich v. Howards566 U.S. 658, 664 (2012p5ee also
Colon 344 F. Supp. 3dt 631 (granting qualified immunity becaudeldintiff alleggd] no facts
showing that[Defendant]knew or reasonably should have known tfedfirming Plaintiff’s
disciplinary dispositionyiolated Plaintiffs due process rights, and thag is not so clear that a
reasonable appeal officer would have known”tfeitations omitted)) Richardson v. Williams
No. 15CVv-4117, 2016 WL 5818608, at *3 (S.D.N.Y. Oct. 5, 201él)ipsis and alteration in
original) (concluding that when the defemd “denied plaintiffs appeal, it was ndiclearly
established . .whether it would be clear to a reasonable [government official] that his donduc
was unlawful in the situation he confronte@uoting Okin v. Vill. of CornwaHOn-Hudson Police
Dept, 577 F.3d415, 433 (2d Cir. 2009)). Accordingly, Morton is entitled to qualified immunity
with respect to the affirmance of Plaintiff’s disciplinary hearing, and theretbi® claim is
dismissed.
2. Denial of Plaintiff's Grievance
Plaintiff's claimbased orallegationghat Morton denied his grievanatsoimplicatesthe

secondColon category—the supervisory defendafdiled to remedya violation after learning
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about it througha report or letter Colon 58 F.3d at 873see Santos v. Gee®:20-CV-0421
(LEK/DJS), 2020 WL 552517&t*4 (N.D.N.Y. Sept. 15, 2020)Like affirmances of disciplinary
hearings, courts in this circuit are also split over “whether a supervisor whwseand ultimately
denies a grievance can be considered persomaibhied in the unconstitutional act underlying
the grievance.” Corbett v. Annuc¢iNo. 16cv-4492 (NSR) 2018 WL 919832at *7 (S.D.N.Y.
Feb. 13, 2018)quoting Garcia v. Watts No. 08CV-7778 (JSR), 2009 WL 2777085, at *15
(S.D.N.Y. Sept. 1, 2009)Sone courts have helthata supervisory official’s denial of a grievance
is insufficient to establish personal liability, while others heeme to the opposite conclusion
Compare Hidalgo v. KikendalNo. 08 Civ. 7536(DC), 2009 WL 2176334, at *4 (S.D.Nl¥ly
22, 2009) (finding that “a prison offidia‘ mere response to a grievance, by itself, is not sufficient
to establish personal involvement for purposes of 8§ 1983.” (qu&wwmgdell v. SuppleNo. 02
Civ. 3182 (RWS), 2005 WL 267725, at *11 (S.D.NFéb. 3, 2005)))with Atkinson v. SelskNo.
03 Civ. 7759(LAK) 2004 WL 2319186at *1 (S.D.N.Y. Oct. 15, 2004) (finding that “a prison
official’s denial of a grievance or grievance appeal is sufficient personal involvement to render
thatofficial liable under Section 19883

In an effort to reconcile this divide, some courts have found personal involvement “where
the denied grievance alleges ‘angoing constitutional violation that the supervisory official who
reviews the grievance caamedy directly! Corbett 2018 WL 919832at *7 (quotingGarcia,
2009 WL 2777085, at *)5see alsdRahman 607 F. Supp. 2dt 585 (‘{A] supervisor may be
liable for her failure to remedy a violation only in those circumstances where th&ovias
ongoing and the defendant has an opportunity to stop the violation after being informé&d of it.
Under this approach, “[r]eceiving post hoc notice does not constitute personal ineotuerthe

unconstitutional activity.” Rahman 607 F. Supp. 2d at 585. Thus, “[i]f the official is confronted
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with a violation that has already occurred and is not ongoing, then the official will ot

personally responsible for failing toemedy a violation.” Morgan v. Ward No. 1:14-cv-7921-

GHW, 2016 WL 427913at*8 (S.D.N.Y. Feb. 2, 2016) (quotindarnett v. Barf 538 F. Supp. 2d
511, 524 (N.D.N.Y. 2008)

The rationale for this “ongoing violation” approach appears to be threeféldt, the
Second Circuit haacknowledgedhat “it is questionable whether an adjudicator’s rejection of an
administrative grievance would make him liable for the conduct complainedvmikenna 386
F.3d at 438 (citing Joyner v. Greiner195 F. Supp. 2d 500, 506 (S.D.N.Y. 2002)). Second,
assunmg Colon survivesIgbal, this approach “falls squarely within the second category of
personal involvement outlined i€olon which recognizes that a defendant is sufficiently
personally involved where, after being informed of the violation through a report or apyeal, s
fails to remedy the wrong."Corbett 2018 WL 919832, at7 (citing Colon 58 F.3d at 873).
Finally, as therDistrict Judge Chin recognized, “Were it otherwise, virtually every prison inmate
who sues for constitutional torts by prison guards could name the Superintendelefersdant
since the plaintiff must pursue his prison remedies, and invariably the pkigtievance will
have been passed upon by the Superintendedidalgo, 2009 WL 2176334, at *4 (quoting
Thompson v. New Yarko. 99CIV9875(GBD)(MHD), 2001 WL 636432, at *7 (S.D.N.Y. Mar.
15, 2001)) seealsoBurton v. Lynch664 F. Supp. 2d 349, 361 (S.D.N.Y. 200Rdquiring an
ongoing constitutional violation which isapable of mitigation at the time the supervisory @fic
was apprised theredEnsures that a Superintendent is not held liable for every constitutianal tor
committed by a subordinate solely by virtue of his role as the intermediate aplesidte the

inmate grievance procesgquoting Young v. Kih|720 F. Supp. 22, 23 (W.D.N.Y. 1989)
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The Court findg¢he ongoing violatiorapproactsound in light ofgbal's teaching that mere
knowledge of a constitutional violation is insufficient to constitute a vialahy a supervisor
Applying the ongoing violation approach, the Court concludedtaattiff has failedo establish
personal involvemertty Morton because Plaintiff has not alleged that he suffered from an ongoing
constitutional violatiorthat Morton could have remediedSeeMorgan 2016 WL 427913at *8
(finding no personal involvement by prison warslevho were ‘tonfronted with an alleged
constitutional violation that had already occurred and was not origpBugyton, 664 F. Supp. 2d
at 36263 (finding no personal inlement whereplaintiff’s “grievance relafd] only to the
alleged beatingf [a particular datejand m§de] no references to any continued threat of irjury
Vega v. Artus610 F. Supp. 2d 185, 199 (N.D.N.Y. 20099ifice Defendant Artus was presented
with a grievance in which the alleged misconduct had ceased, Defendant Artusbeafouwtd to
be personally involved for failing to remedy that miscondycHarnett 538 F. Supp. 2dt 525
(finding no personal involvement by supervisory official whdre “alleged misconduct had
already occurred, and plaintiff was not complaining aboubagoing’ violation”). In this case,
Plaintiff alleges that the grievance complained only oftlegedassault thalhadoccurred at Sing
Sing CF on August 29, 2018nd not anypngoing constitutional violations SEeTAC 1184-85.)
BecausePlaintiff does not allege continued assswlt other miscondudby correctional officers
afterthe allegedassaultit cannot be said that Morton was personally involved in a itotishal
violation. SeeRahman 607 F. Supp. 2d at 588inding plaintiff failed to allege personal
involvement by supervisory officials because the officials ledrogthe assault after it happened”
and thus were notpersonally involved in any conduct that could be said to have caused the

assault”)
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In any event, just as Morton is entitled to qualified immunity on Plaintitésm for the
affirmance of his disciplinary hearing, so too is Morton entitled to qualified immaniBfaintiff's
claim forthe denial of his grievance. Given the divide on the issue of denials of grievances noted
above, the Court finds that the law in this areaoisclearly established or “beyond debatal®
Kidd, 563 U.S. at 741. The Cothereforecannot conludethata reasonable officiah Morton’s
position would havéeen unaware that the denial of Plaintiff’s grievance violated existingtlaw
the time ofthe denial. SeeWhipper v. ErfeNo. 3:18cv-00347 (JAM) 2018 WL 5618106at *6
(D. Conn. Oct. 30, 2018) (concluding that defendants were entitled to qualified immunity ‘becaus
the law is not clearly establishedith respect tadenialsof grievances (citind?oe 282 F.3d at
134)); Allah v. SempleNo. 3:18cv-00887 (JAM) 2018 WL 3733970at *7 (D. Conn. Aug. 6,
2018) (“Butbecause at best the law is not clearly established that a supervisory official violates
the Constitution by erroneously denying a grievance appeal, | conclude that the ssupervi
defendants here are eldd to qualified immunity (citing Poe 282 F.3d at 134)Corbett 2018
WL 919832, at *8 (finding defendant entitled to qualified immunity égguse courts in this
district are divided regarding whether a supervisor who denies a grievance islheisoalved
in the underlying constitutional violatiqand thereforePefendant Griffin could reasonably have
been unaware that his actions were unlaiyfuhccordingly,Plaintiff’s claim for the denial of his
grievance must be dismissed becauseton is entitled to qualified immunity

C. LeaveToAmend

The Court denies Plaintiff’s request for leave ftwther amend the Third Amended
Complaint. The Second Circuit has stated, “When a motion to dismiss is grantesiahgractice
is to grant leave tamend the complaint.Hayden v. County of NassalB80 F.3d 42, 53 (2d Cir.

1999) (citingRonzani v. Sanofi S,A899 F.2d 195, 198 (2d Cit990). Nevertheless,d district
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court has the discretion to deny leave to amend where there is no indicatianliiberal reading
of the complaint that a valid claim might be stateBérri v. BloombergNo. 11-€V-2646, 2012
WL 3307013, at *4 (E.D.N.Y. Aug. 13, 2012) (citi@havis v. Chappiys$18 F.3d 162, 170 (2d
Cir. 2010)) In other words,dave teamend may be denied if an amendment would be futhat
is, “a proposed claim could not withstand a motion to dismiss pursuant to 12(l)(a)gherty v.
Town of North Hempstead Bd. of Zoning Appea®2 F.3d 83, 88 (2d Ci2002)(citing Ricciuti
v. NY.C. Transit Auth.941 F.2d 119, 123 (2d CiL991); see also Haydenl80 F.3d at 53
(“IW] here the plaintiff is unable to demonstrate that he would be able to amend his cbimglai
manner which would survive dismissal, opportunity to replead is rightfully dér{@ting Pani,
152 F.3d at 7§) In addition,a plaintiff’s “repeated failure to cure deficiencies by amendments
previously allowed” weighs against granting leave to amémmnan v. Davis371 U.S. 178, 182
(1962).

First, the Court has givethe Third Amended Complaint a liberal reading and is not
convinced a valid claincanbe stated againgither Capraor Morton. For example, the Court
construed the Third Amended Complaint as asserting a deliberate indifferameagainst
Morton giventhe factual allegations concerning the denial of Plaintiff’s grievanceite&3pintiff
naming Morton only under the due process cause of action. And even under this |dukng, re
the Third Amended Complaint does naugged] that the plaintiff hasa claim that[he] has
inadequately or inartfully pleaded and tfia&] should therefore be given a chance to refrtame
Cuoco v. Moritsugu222 F.3d 99, 112 (2d Cir. 2000).

Second, the Court is convinced that a fourth amendment would be futile given
(1) Plaintiff’s failure to allege any specific facts suggesting personal involvement by @agra

(2) thatMorton would likely remain entitled to qualified immunitye to thaunsettled state ofhe
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law regarding denials of grievances and affirmances of disciplinary heaBeg¥izar v. City of
New RochelleNo. 17CVv-9771 (VB), 2018 WL 6181364, at *5 (S.D.N.Y. Nov. 26, 20¢8&)ere,
repleading would be futile because the protdewith plaintiffs complaint are substantivé\s
discussed above, defendants are entitled to qualified imniufeiting Johnson v. Dobry660 F.
App'x 69, 71 (2d Cir. 2016) (summary ordgy)cf. Rivers v. FischemNo. 08 Civ. 8906(DAB)
2009 WL 316996, at *4 (S.D.N.Y. Sept. 28, 2009)Because these officials likewise would be
barred from liability in this action by the doctrine of qualified immunity, the Cénds that
amending the Complaint to add these Defendants would be "jutil€.The problemwith
[Plaintiff's] causes of action is substantive; better pleading will not curRepleading would thus
be futile’ Cuocq 222 F.3d at 112.

Finally, this is Plaintiff’s fourth attempt to plead his case. Plaintiff has amended his
complaintthree tines twice substantively, and once in response to a motion to dismlss.
significant changes between thieird Amended Complairdandthe Second Amended Complaint
concerning the claims against Capra and Morton demonstrgtestionablyhat Plaintiff wagput
on notice of the deficiencies in the Second Amended Complaint. Having failed to réveexiy t
response to Plaintiff’s initial motion to dismiss, Plaintiff should not be giyeih &nother bite at
the proverbial apple.Bellikoff v. Eaton Vance Corp481 F.3d 110, 118 (2d Cir. 2008ge also
Nat’l Credit Union Admin. Bd. v. U.S. Bank NaAssn, 898 F.3d 243, 2558 (2d Cir. 2018)
(internal quotation marks and alteration omittedykfen a plaintiff was aware of the deficiencies
in his complaint when he first amended, he clearly has no right to a second anteden if the
proposed second amended complaint in fact cures the defects of theSfirgily put, a busy

district court need not allow itself to be imposed upon byptiesentation of theories seriatim.
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(citations omitted)). Accordingly, Plaintiff’s request for leave to file attbamended complaint

is denied.

CONCLUSION

For the reasons discussed above, the Court GRANTEs entiretythe Motion by
Defendants Capra and Mortém dsmissthe case as against therRlaintiff has failed to plead
facts sufficient to establish Defendant Capra’s personal involvement in thedatlegstitutional
violations. With respect to Defendant Mortargardless of whether Plaiffitisufficiently has
alleged personal involvement, Morton is entitled to qualified immunity. Thek ©f Court is
respectfully requested to terminate the case with respect to Defendants Caprartamdalvid

close docket entry4. The Court DENIES Plairfis request to file a fourth amended complaint.

SO ORDERED. M /{aﬂ/ (/W%j

Date: September 30, 2020 MARY KAY VYSKOCI(}
New York, NY United States Digtrict Judge
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