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UNITED STATES DISTRICT COURT [E)'E)ECC;RON'CALLY FILED
SOUTHERNDISTRICT OF NEW YORK «  |LDATEFILED: 71312020
LAWRENCE MARANO.
Plaintiff, ; 19-CV-8606 (VEC)
-against : OPINION AND ORDER

THE METROPOLITAN MUSEUM OF ART,

Defendant.
VALERIE CAPRONI, United States District Judge:
Plaintiff Lawrence Marano (“Marano” or “Plaintiff”) sued the Metropolitdnseum of
Art (“Met’ or “Defendant”) for willful copyright infringement under Sections 106 and 501 of the
Copyright Act, 17 U.S.C. 88 106, 501. Compl. (Dkt. 1) 11 1391t Court ordered Plaintiff to
show cause why this case should not be dismissed undairthed exception of the Copyright
Act, 17 U.S.C. § 107. (Dkt. 5). As detailed below, because Plaintiff has failed to show why the
Met's use ofhis photographthe“Photo”) is not protected by the fairaiexception, the case is
DISMISSED
BACKGROUND!?
Plaintiff is a Floridabased professional photographer who owns the copyrighéto

Photo, a photograpdf Eddie Van Halen (“Van Halen”) performing at a conc&Zompl. 11 5,

! The facts are based on the allegations contained in the Complaint, materiaédatettie Complaint, and

theMet's “Play It Loud” online exhibition(seehttps://www.metmuseum.org/exhibitions/listings/2019/pllay
loud). The Court accepts alell-pled,nonconclusoryfactual allegations in the pleadings as true and draws all
reasonable inferences in the light most favorable to Plair@ifbbons v. Malong703 F.3d 595, 599 (2d Cir. 2013).
The Court considers thdet’s online exhibitionin toto becaus the Complaint referencésepeatediyand provides
screenshots from,itt is critical to Plaintiff’s allegationsand neither party contests the website’s accur8eg
Compl. 11 6, 1611, 13; Compl., Ex. B (Dkt.-R); Chambers v. Time Warner, In@82 F.3d 147, 152 (2d Cir.
2002) (“[A complaint] is deemed to include any written instrument attachedgait axhibit or any statements or
documents incorporated in it by reference. . . . Even where a document is not inedrpgnaeference, the court
may nevertheless consider it where the complaint relies heavily upon its tetreext, which renders the
document integral to the complaihfquotationsomitted); Stephens v. Trump Org. LL.205 F. Supp. 3d 305, 81
n.7(E.D.N.Y. 2016) (taking judicial notice of “the website hosted at ‘trumpestaam’™ where screenshots of the
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7-8; Compl., Ex. A (Dkt. 1t). The Metis anonprofit museunthat“collects, studies, conserves,
and presents significant works of art across all times and cultures in@aemiect people to
creativity, knowledge, and ideas.” Steinman Decl., Ex. A (Dkt. 15€ECorporateDisclosure
Statement (Dkt. 113. Plaintiff alleges that th&let infringed his copyright by posting the Photo
to themuseum’s websité. Compl. 11 10, 13; Compl., Ex. B (Dkt. 1-2).

The Metincluded the Photo in its online catalogue for the “Play It Loud: Instruments of
Rock & Roll” exhibition# which “examine[d] the instruments of rock and rdivm “[o]ne of
the most important artistic movements of the twentieth cent®ieinman Decl.Ex. B (Dkt.
15-2). The online catalogue correspondtophysicakxhibition previously displagdin a
gallery at themuseumandis freely accessibleld. To browse the online catalogue, visitors start
on a landing pagend from there can proceed to three nsaibpages—Exhibition Overview,”
“Exhibition Galleries,” and “Exhibition Objects™thatprovide interpretive text, photographs,
and multimedigresentations about tiestruments that were in tlexhibition. Id.

To reachPlaintiff’'s copyrighted Phota visitor must first navigate ttExhibition

Objects” which lists as thumbnails the 185 objetitat wereon physical display in the museum

websités contentsvere submitted to the court “without any pardising any dispute as to the website’s
authenticity’). The Court refers toxeerpts of the online exhibition attached to the declaration of Linda Steinman
dated October 23, 2019 (“Steinman Decl.”) (D18).

2 The Court takes judicial notice of Defendant’s Corporate Disclosure Statemigch certifies that
“Defendant THE METROPOLITAN MUSEUM OF ART is a 501(c)(3) organization with no corporate parents or
publicly held shares.’'See Garcia v. Salvation Arm®18 F.3d 997, 1002 n.9 (9th Cir. 2019) (taking judicial notice
of the Salvation Army’s nonprofit status).

3 In his reponse to the Court’s Order to Show Cause, Plaintiff asserts thdethesed the Photo in the

brick and mortar museum as wellinghe online catalogue for tlexhibition Pl.Resp.(Dkt. 9)at 1. That might

be true, but the Complaint includes no allegations regarding use of the PhotMat; theomplains only of use of
the Photo as part of the online catalogiibat said, this decision would be the same even if the Complaint alleged
misuse of the Photo in the physical exhibition also.

4 The online cataloguean be foundt https://www.metmuseum.org/exhibitions/listings/2019/gitalpud.
The Photo itself is posted hitps://www.metmuseum.org/art/collection/search/75246dmpl. 1 10; Compl., EX.
B. As of the date of this Opinion, botiebpages are up aadailable
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as part of théPlay It Loud’ exhibition. Steinman Decl., Ex. D (Dkt. 8- Visitors must then
click onthe “Frankenstein” guitathumbnail—the guitar designed and assemblgdVan Halen
The following page displays two paragraphs on the leftwittehistoricaland technical
information about the guitar.Compl., Ex. B; Steinman Decl., Ex. E (Dkt. 15-5). To the right of
thattextthere is darge photograph of the guitar atidteesmallerthumbnail photographs
beneath it The third thumbnail photograph is the copyrighted PRdie; other two are
photographs of th&-rankenstein” guitaon displayin the gallery Visitors can view a larger
version of any of the three photographschgking on it. Beneath the historical text and the
photos, he pagencludes anothesectionof text devoted td'‘Object Detail$; that section
provides basic information about the guitar, includintgr alia, the materials it was made of
and its dimensions.

On September 16, 2019, Plaintiff filed his Complaint, and on September 18, 2019, the
Court orderedhim to show cause why this action should not be dismissed undexithied
exception of the Copyright Act, 17 U.S.C. 8 107. Both parties have submitted iesporefs
to the Court’s orderPl. Resp. (Dkt. 9)Def. Reply (Dkt. 14); Pl. SuReply (Dkt. 16).

DISCUSSION

Section 106 of the Copyright Act grants copyright holders certain exclusive rights over

their original works, including the right “to reproduce the copyrighted work in copies or

phonorecords” and the right “to display the copyrighted work publicly.” 17 U.S.C. § 106.

5 For example, the background text explains that the “Frankenstein” guitar “was pogether by Eddie
Van Halen from modified factory seconds and mismatchedatduhrts, then spragainted. It represents an effort
to combine some of the most desirable elements of Gibson and Fender guitars into astinghent that was not
commercially available at the time. Van Halen was continually striving to acthewltimate guitar for tone,
playability, dependability, and functionality. . . . One of the most recognizablegoftall time, it spawned
legions of copies from other manufacturers and inspired generations of fans to lueisigwn instruments.”
Compl., Ex. B; Steinman Decl., Ex. E.

6 The Photo isiow credited to Plaintiff. CompareCompl., Ex. Bwith Steinman Decl., Ex. E.
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Assuming for the sake of argument tRédintiff possessethie copyrighand that the Mé&t
copying of the Photo was unauthorized, the sole issue before the Court is whefthieute
doctrine warrants dismissal of the Complaint
l. Standard of Review

Because this action isil§ in the pleadings stage, and because the parties’ submissions are
limited to the four corners of the Complaint and incorporated matehal€ durtwill apply the
standards applicable to a Rdl2(b)(6) motion to disngs. To survive anotion to dismiss‘a
complaint must allege sufficient facts, taken as true, to state a plausible claatnefcr
Johnson v. Priceline.com, In@11 F.3d 271, 275 (2d Cir. 2013) (citiBgll Atl. Corp. v.
Twombly 550 U.S. 544, 555-56 (2007)). “[A] complaint does not need to contain detailed or
elaborate factual allegations, but only allegations sufficient to raisetilaraant to relief above
the speculative level.Keiler v. Harlequin Enters. Ltd751 F.3d 64, 70 (2d Cir. 2014Jhe
Court accepts all factual allegations in the complaint as true and draws allai@lasaferences
in the light most favorable to the plaintifGibbons v. Malone703 F.3d 595, 599 (2d Cir. 2013).
The Court is not, however, “bound to accept as true a legal conclusion couched as a factual
allegation.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotifigrombly 550 U.S. at 555).
The Court mayalsoconsider facts stated on the face of the complain . documents appended
to the complaint or incorporated in the complaint by reference, and . . . matters of whici judici
notice may be taken.Graham v. Prince265 F. Supp. 3d 366, 376 (S.D.N.Y. 2017) (quotation
omitted; see also supraote 1.
1. Fair Use Analysis

The fair use doctrines a statutorygexception to copyright infringemenBill Graham

Archives vDorling Kindersley Ltd 448 F.3d 605, 608 (2d Cir. 2006). As codified in the
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Copyright Act, “the fair use of a copyrighted work . . . for purposes such as criticism, cgmme
news reporting, teaching . . ., scholarship, or research, is not an infringement of copyright.” 17
U.S.C. 8§ 107.To determine whethex particular use if&ir use, courts engage in a cdgecase
evaluation using four statutory factors in light of the purposes of copyjthiGraham 448

F.3d at 608. The factors to be considered include—

(1) the purpose and character of the use, including whether such use is of a
commercial nature or i®r nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted
work.

17 U.S.C. 8 107. Although a court must wedgiithefactors,the first—in particulara use’s
“transformativene$s-is most important and “has a significant impact on the remainder of the
fair use inquiry.” Prince, 265 F. Supp. 3dt380.

Fair use is &mixed question of fact and lawrfecessitatingan open-ended and context-
sensitive inquiry.”ld. at 376(quotationomitted. For that reason, courts generalit until the
summary judgement phaseaddress fair use]. at 377, but dismissal of a copyright
infringement claim is waanted where fair use is clearly established on the face of the complaint,
TCA Television Corp. v. McCollyr839 F.3d 168, 178 (2d Cir. 2018 this casePlaintiff
does not object to addressing fair use at this stage of the proceedings. if he did, asesn

which transformativenessan be determined by doing a side-by-side comparistireofiginal

7 Plaintiff acknowledgeshat “[a] court ‘mayconcludeas a matter of law that the challenged use does not
qualify as a fair use of the copyrighted work.” Pl. Resp. at 2 (quétargper & Row Publishers, Inc. v. Nation
Enters, 471 U.S. 539, 560 (1985)).
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work and the secondary use are particularly appropriate for disposition on a Rule 12(b)(6)
motion® Prince, 265 F. Supp. 3d at 377 (describing transformativenesbether “the
allegedly offending use of the original wor&ltersthe first work“with new expression,
meaning, or message”).

A. Purpose and Character of the Use

Theheart of the fair use inquiry is the purpose and character of th&lsghv. Koons
467 F.3d 244, 251 (2d Cir. 2004}.includes two considerationthe transformative nature of
the work,seeBill Graham 448 F.3d at 608; andhether the'use is of a commercial nature or is
for nonprofit educational purposes,” 17 U.S.C. §(10.7“The more transformative the new
work, the less will be the significance of other factors, like commercialistdnaweigh
against a finding of fair use.Campbellv. AcuffRose Music, In¢510 U.S. 569, 569 (1994).

1. Transformative Use

The fair use doctrine “allows for transformative works that further the pulsibodise
and the free exchange of ideas in order to promote science and théartyan v. Time
Warner, Inc, No. 99€CV-1569, 2000 WL 358375, at *2 (S.D.N.Y. Apr. 6, 2000p determine
whether the secondary uisdransformative, the “question is whether the new work merely
supersedes the objects of the original creation, or instead adds something new, witr a furt
purpose or different character, altering the first with new expression, meaningssaga. Bill

Graham 448 F.3d at 60&(otation omittel] seeAuthors Guild v. Google, Inc804 F.3d 202,

8 See, e.g.Brownmark Films, LLC v. Comedy Partngé82 F.3d 687, 690 (7th Cir. 2012) (“[T]he only two

pieces of evidence needed to decide the question of fair use [at this early stagerof¢edings] are the original
version of WWITB and the episode at issjyeSwatch Grp. Mgmt. Servs. Ltd. v. Bloomberg L7B6 F.3d 73, 86
(2d Cir. 2014) (affirming the district court’s pdéscovery fair use ruling, timg that the “discovery [plaintiff] seeks
would not alter our analysis”;ombardo v. Dr. Seuss Enterg79 F. Supp. 3d 497, 505 (S.D.N.Y. 20%54j'd, 729
F. App’x 131 (2d Cir. 2018) (“[A]lthough discovery might yield additional information abaihpffs’ intent, such
information is unnecessary to resolve the fair use issue [on a Rule 12(c) raltitrdt is needed is the parties’
pleadings, copi&ofGrinchand the Play, and the relevant case law.”).
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214 (2d Cir. 2015) (“[A] transformative use is one that communicates something new and
different from the original or expands its utility, thus serving copyright’'s overalttgeof
contributing to public knowledge.”). 8econdary usécanbe transformativen function or
purposgeven]without altering or actually adding to the original worlSWwatch Grp. Mgmt.
Servs. Ltd. v. Bloomberg L,F756 F.3d 73, 84 (2d Cir. 2014) (quotatmmitted) Moreover,
“courts have frequently afforded fair use protection to the use of copyrightedahiateri
biographies, recognizing such works as forms of historic scholarship, criticismyranteat
that require incorporation of original source material for optimum treatmeheiofsubjects.”
Bill Graham 448 F.3d at 609 (citing 17 U.S.C. § 107).

The Second Circuit’s decision Bill Grahamall but decides this cas@he defendann
that case@ublished acoffee tabldbook about the Grateful Dedolat containedunlicensedmages
of concert posters as part of a timeline of the band’s histdryat607. The timeline runs
continuously throughout the book, chronologically combining approximately 2000 images
representing the band’s history with explanatory;taxiongthe images we seven copyrighted
concert posters displayed in reduced fovitlh captions describing the concethat were
associated with the postensl.

The Second Circuheldthat inclusion of theeposterdor an historical purpose
constituted fair useld. TheCourtfirst emphasized thdhe defendant’s “purpose in using the
copyrighted images at issue in its biography of the Grateful Dead is plainly diffienenthe
original purpose for which they were creatdagtausehe posters “fulfilled the dual purposes of
artistic expression and promotion,” whereas the defendanthisénnages as historical artifacts
to documenand represent the actual occurrence of the Grateful Dead concert everas.”

609. The Courhext consideretiow the images were used for scholarship, noting that no “less a
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recognition of biographical value is warranted in this case simply bedausaliject made a
mark in pop culture rather than some other area of human ende&ioEinally, the Court
foundthat the matter in whicthe imagesvere displayed in the book strengtheiisel
transformative nature of the uskel. at 611. The book reproduced the posters in a rediized
in combination with textual material and graphical artwork, and the posters repdeaent
“inconsequential portion” of the bookd.

The Mets useof the Photo is analogous aft threedimensions First,Plainiff and the
Met used the Photfor entirely different purposesPlaintiff assert¢hathe createdhePhoto to
show “whatVan Halenlooks like in Performan¢eand that‘the original meaningbehind the
Photowas to“convey the message thdan Halenis a groundbreaking and unorthodox
musician.” Pl. Resmat5 (emphasis added)in contrastthe Metspotlightsthe “Frankenstein”
guitar—usingthe Phototo reference and contextualiiee exhibition objectwvhich Van Halen
pieced together himself “to achieve the ultimate guitar for tone, playability, ddpktydand
functionality.” Compl., Ex. B; Steinman Decl., Ex. E. Just as the defendBiit Grahamused
the concerposter ‘as a recognizable representation of the [Grateful Dead] cdné4& F.3d at
610 n.4, theMet usedPlaintiff's Photoas an historical artifact an@“recognizable
representaticghof the “Frankenstein” guitar iaction Compl., Ex. B; Steinman Decl., Ex.°E.

Secondthe MetusedPlaintiff's Photo in a scholarly context. Considering that
“instruments used in rock and roll had a profound impact on this art form that foreveraethange

musig” the “Frankenstein” guitar iistorically significart within the world of hard rock music.

9 Thepurpose of thiMet's use wasarguablymoredifferent in its secondary use than Bi# Graham
defendaris. In Bill Graham both the original concert posters and the reproduced versionshaodk&onvegd
information about the band’s concetthe primarydifference being that the former conveyed information about the
band’sforthcomingconcert, while the lattedocumentedndrepresented the actual occurrence of the bgrabs
concert. Seed48 F.3d aB09. Inthe instant cas¢he Photoand theMet's secondary useommunicate
fundamentallydifferentmessagesvhile thePhotooriginally showcased Van HaleR|. Resp. at 5, the secondary
useshifts that focus tthe “Frankenstein” guitaio visually contextualizés significance
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Steinman Decl., Ex. BAs with images irbiographical books, museum exhibitions often
incorporateother source materiébr “optimum treatment of their subjectsBill Graham 448

F.3d at 609.Plaintiff’'s Photois displayed on the biographical page the exhibition object—

the very instrument depicted in the Photo—in order to “document and repttesieisie ofthe

guitad,” id. at 610 that “spawnedegions of copies . . . and inspired generations of fans to design
their own instrument$,Compl., Ex. B; Steinman Decl., Ex. E.

Plaintiff argesthat theMet's useis not transformativéecause thexhibitiondoes not
critiguetheartisticmerits ofthe Photatself but“merely us¢s] [it] as anllustrative aid to depict
the subjects featureth the Photo. PIl. Respat 3-4 (quotatioromitted) His argument
misunderstands the nature of the inquiryhaMsrelevant is not whether the exhibition
commenton the Photeer se such aghe photographer’s choice of lighting or focus, but
whethert uses the Photo teelp illustrate the historical and artistic significamf the guitar—a
separate andistinctpurpose from the Photo’s original expressive purpds&ill Graham the
Second Circuit directly rejected the idea that the secondary use was requiredienta@m the
artistic value of the work when it found that “enhandinhgiographical iformation” was a
sufficient transformative pugse. 448 F.3d at 610-11.

Third, the Photo constitutes an “inconsequential portion” oMkés online catalogue.
Plaintiff's Photois a singleimage surrounded by pages of navigable textual, visual, and audio
content. Steinman Decl., Ex B, C, and. ThePhoto idocated several paggicks within the
actualcatalogueof 185 dject pags. Steinman Decl., Ex. D. Ara¥enon the ‘Frankensteih
guitars page—the primaryfocusof whichis historicaland descriptivéext andphotograph®f
the guitar—the Photo is almost an afterthought. Compl., Ex. B; Steinman Decl., Ex. E. In short,

theonline catalogue’s layout is designecetwich and elaborate tigiitar’s historical
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significance primarily utilizing other photographs and text to do SeeBill Graham 448 F.3d
at 611 (finding further support for fair use whéne defendant “minimized the expressiveueal
of the reproduced images by combining them with a promimmastine, textual material, and
original graphical artwork” and where “the images appear on only seven pages” of ihag480-
book).

2. Commercial Nature

In evaluating the purpose and claes of the usehe Courtmust alsaconsider “whether
suchuse is of a commercial nature or is for nonprofit educational purposes.” 17 U.S.C. § 107(1).
“The commercial/nonprofit dichotomy concerns the unfairness that arises waeonaary user
makes unauthorized use of copyrighted material to capture significant revenueseas a di
consequence of copying the original worldin. Geophysical Union v. Texaco né0 F.3d 913,

922 (2d Cir. 1994). Bubecause ‘nearly all’ fair uses of copyrighted works are conducted for
profit, the Second Circuit has cautioned that ‘the more transformative the néntheless will
be the significance’ of the commercial sfaator.” Prince, 265 F. Supp. 3d at 38al{eration
omitted)(quotingCariouv. Prince 714 F.3d 694, 708 (2d Cir. 2013)).

Plaintiff argues that because the Mbarges a general admission fee to out-of-town
visitorsto the museumt is a commercial enterprise and therefore the use at issue is commercial
notwithstandinghe Mets status as aonprofit organizatiort® Pl. SurReplyat 2-3; seeDef.

Replyat 11 While discovery might be helpful in providing additional information about the

Met's revenue structurer how profitable this particular exhibition was, tieéevant issue is not

10 Plaintiff asserts that “there can be no dispute that Defendant charges pdtrossion to view Plaintiff's
photograph on Fifth Avenue.Pl. Resp. at 5 As noted irthe maintext, Defendant’s business model is not the
critical issue given the transformative use, but it is worth noting that the angonsplained of in the Complaint is
theMet’s use of thePhotoin the online catalogue of the exhibiti@ee supranote3; there § no charge for viewing
the online catalogueThus, despite Plaintiff's rant in his steply (“Plaintiff is entitled to discovery on the issue of
how many people paid to see Plaintiff's work .”), Pl. SurReply at3, no one paid anything to see teeof the
Photocomplained of in the Complaint.

10
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the Mets business model but whether thee at issuess commercialin nature Even in the

unlikely event that discovery wouldveal thaPlaintiff’'s Photodroveviewers to visit théVlet's
galleries and pay admission $e¢he Court would not place much significance on that fact due to
thetransformativenatureof the secondary use.

In short,the firstfactorstrongly favors a finding dair use

B. Nature of the Copyrighted Work

The second fair use factoonsiders “(1) whether the work is expressive or creative, . . .
with a greater leeway being allowed to a claim of fair use where the work is factual o
informational, and (2) whether the work is published or unpublished, with the scope for fair use
involving unpublished works being considerably narrow&driou, 714 F.3d at 709-10
(quotation omitted.

ThePhoto is indisputablgreativeand published SeeMonster Commc’ns, Inc. v. Turner
Broad. Sys., Inc935 F. Supp. 490, 494 (S.D.N.Y. 1996) (“[P]hotographic images of actual
people, places and events may be as creative and deserving of protection as puftély fanc
creations.”). While ordinarily the creative mare of the Photo would weigh in favor of the
copyright holder,lie second factor has limited weight imstAnalysis becaugeetransformative
purpose of thdet's use “was to emphasize the [Photo’s] historical rather than creative’value
Bill Graham 448 F.3d at 612-13eeBlanch 467 F.3d at 257 [T]he second factor may be of
limited usefulness where the creative work of art is being used for a traatf@purpose.”
(quotationomitted); see also Authors Guil@04 F.3d at 220 (“The second fachas rarely
played a significant role in the determination of a fair use dispute.”).

The second fair use factor wegyminimally, ifat all,againsta finding offair use.

11
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C. Amount and Substantiality of the Portion Used

The third fair use factaaskswhether‘the quantity and value of the materials y$ede
reasonable in relation to the purpose of the copyi@ampbel] 510 U.S. at 586 (quotation
omitted. Although the Second Circuit has never “ruled that the copying of an entirdavork
fair use’ “such copying does not necessarily weigh against fair use because copying thg entiret
of a work is sometimes necessary to make a fair use of the imBdjeGraham 448 F.3d at
613. Thus, “the third-factor inquiry must take into account that ‘thenertiepermissible
copying varies with the purpose and character of the us.(guotingCampbel] 510 U.S. at
586-87).

While the Photas displayedn its entirely,such uses reasonable in light of the purpose
and character of the us@he Metuses the Photas a historical artifact providing visual context
for theexhibition objectandthe accompanyinfactualinformationabout the object. Compl.,

Ex. B; Steinman Decl., Ex. E. In order to achieve this purposeraasonable that the Met
included the fulpictureof Van Halen playing the “Frankenstein” guita€f. Kelly v. Arriba Soft
Corp, 336 F.3d 811, 821 (9th Cir. 2003) (“If Arriba only copied part of the image, it would be
more difficult to identify it, thereby reducing the usefulness of the visual searateehgi
Moreover, theMet reduced the size of the Photo and mixeudth textand other photographs,
limiting the visual impact of the Photo’s artiségpression.See Bill Graham448 F.3d at 613
(“We conclude that such use by [the defendargilored to further its transformative purpose
becausg¢defendant’s] reduced size reproductiongtioé plaintiff's] images in their entirety
displayed the minimal image size and quality necessary to ensure the readgrsticn of the

images as historical artifacts of Grateful Dead concert events.”).

12



Case 1:19-cv-08606-VEC Document 17 Filed 07/13/20 Page 13 of 15

In this case,ltesecondary use was limited and focused on the historical nature of the
Photo; the third factor thus does not wesgfainsta finding offair use

D. Effect of the Use Upon the Market for or Value of the Original

The final fair use factor is “the effect of the use upon the potential market fatuar of
the copyrighted work.” 17 U.S.C. § 107(4). This analisoncerned with “whether the
secondary usesurpsthe market of the original work.Blanch 467 F.3d at 258 mphasis
added) (quotatioomitted. It “focuses on whether the copyings to the marketplace a
competing substitute for the original, or its derivative, so as to deprive the rights holder of
significant revenues because of the likelihood that potential purchasers may optrie thequi
copy in preference to the originalAuthors Guild 804 F.3d at 223As with the other factors,
“this factor is also influenced by the resolution of the transformativeness inquagtise “the
more transformative the secondary use, the less likelihood that the secondary ustesutasti
the original.” Prince, 265 F. Supp. 3d at 384 (quotatimmitted.

The Second Circuit has made clear that a “transformative market” does not gaalif
“traditional market.” See Bill Graham448 F.3d at 615 (holding that because the defendant’s use
of the copyrighted images as historicalfadis “falls within a transformative market, [the
plaintiff] does not suffer market harm due to the loss of license fees”). Ahdasgpect to the
“traditional market, a court must “look at the impact on potential licensing revenues for
traditional, reasonable, or likely to be developed markets,” not, simply, that the deferiddnt fa
to pay a licensing fedd. at 614 Quotation omittejl

Plaintiff argues that musewsarea potential market for his wotlecauseheyare
shifting towards more modern, papiture centered exhibitsPl. SurReply at 6-7. He requests

discovery to establish whethiimat market islikely to be [a] developednarket” Id. at 7. But

13
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Plaintiff “cannot prevent others from entering fair use markets merely byogévglor licensing
a market [for] transformative uses of [his] own creative wolill Graham 448 F.3d at 615
(quotationomitted. A traditionalmarketfor the Photo wouldé collectos of photographs of
rock legends or other persons seeking to showcase Van Halen. Being generous, that market
mightevenextend to museums exhibitimgusicians Butthe Mets use of the Photo tasualize
the “Frankenstein” guitar gdayedby Van Halen falls into a different, transformative market.
is thus unlikely that markets for the Photo’s original expressive purpaskel be affectedh any
way. In any event, Plaintiff has offered only conclusory assertlmatstheMet's use ha caused
“a meaningful or significant effect upon the potential market for the copyrighted watkliors
Guild, 804 F.3d at 224quotation omitted)

Accordingly, the fourth fair use factor weighs in favor of a finding of fair use.

E. Balanceof Factors

The Court findghat thebalance of the fair use fact@songly favordhe Mets use. The
first and most importarfactor weighsheavily towardsa finding of fair useand significantly
colors the other three facto The Mets use ofthe Photo to present the “Frankenstein” gudar
anhistorical arifact is transformatively different from the original expressive purposieeof
Photo. The second factor, which might otherwise f&tamtiff, therefore haslimited weight.
Similarly, although Plaintiff’'s Photo was copied in its entirety, the third factor does not weigh
against fair use because the amount of the Photo used is reasonable in lightaostbemative
purposefor which the Photevas used Finally, Plaintiff's appeal to missed revenue in the

“museums” markeholds no sway and, in fact, favors a fair use finding.
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CONCLUSION
For the foregoing reasons, the Court concludes thailétis use of Plaintiff’s
copyrighted Photo in its online catalogue is fair use. Accordifgmtiff's Complaint is

DISMISSED. The Clerk of Court is respectfully directed to close this case.

SO ORDERED. . __ ~
\f(./\Q«LM (‘i""{\(w
Date: July 13, 2020 VALERIE CAPRONI
New York, New York United States District Judge
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