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UNITED STATES DISTRICT COURT i
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED
DOC #:
DATE FILED:_11/23/2020

Lodging Solutions, LLC d/b/a Accommodations
Plus International,

Plaintiff, 19-cv-10806 (AJN)

—V— MEMORANDUM
OPINION & ORDER
Robert Miller, Fleetcor Technologies, Inc.,
Travelliance, Inc., and Corporate Lodging
Consultants, Inc.,

Defendants.

ALISON J. NATHAN, District Judge:

Plaintiff Lodging Solutions, doing business as Accommodations Plus International
(“API1™) has brought this lawsuit againtt former employee DefendaRbbert Miller, his new
employer, Defendant Corporate Lodging Consultgi@&C”) ; its parent company, Defendant
Fleetcor Technologies; arddifferent Fleetcor subsidiary, Travelliance,.In@efendants now
move to dismiss the Amended Complaint in itsretyifor failure to state a claim. For the
reasons set forth below, Defendants’ motion is GRANTED in part and DENIED in part
l. BACKGROUND

The following facts are drawn from the Amended Complaint and assumed to be true for
purposes of this motion to dismiss.

Plaintiff API is a travel management compahgt provides crevwaccommodation
those in the transportation industrixmended Complaint (Amend. Compl.), Dkt. No. 72, 11 25—
26. That is, when crews in the transportation indugtrgluding airline andrail crewg need to
stay overnight, their employers will hire API to arrange for the accommodatidngPl in turn

1

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/1:2019cv10806/527082/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2019cv10806/527082/93/
https://dockets.justia.com/

Case 1:19-cv-10806-AJN Document 93 Filed 11/23/20 Page 2 of 20

will negotiate favorable ratder its clients. ld. The centerpiece of API's business is its
Technology Platformwhich is customized for each client’s specificatiolts.{ 29. Some of
these client demands can be highly specific, such as the particular floorschrcvaws must
sleep or their distance from the airpaid. Plaintiff alleges thaits clients require ito sign non-
disclosure agreements for much of the infororagntered into the Technology Platform &mak
it treatsthis informationas highly confidentialld. 1129-30.

Robert Miller wadormerly Vice President of Business Development for Plaintiff.
Because of his position, Millevasallegedlyone of thdew employees whbad access to all of
Plaintiff's confidential information, such &se details of its contracts with clientsgentives
provided to clientsglient specifications, how the technology platform functions, and its
negotiations with accommodation vendols. § 31-32, 35-36Miller's employment agreement
included a confidentiality provisiond. 1139, 44—45.1t also included a restrictive covenant that
prohibited Miller for one year after he left Plaffis employ, from being “employed by,
consut[ing] with, own[ing], operding] or be[inglassociated in any similar capacrtith”
Travelliance, one of Plaintiff's main competitonsl. 11 43 53-54.

In June of 2018, Fleetcor approactiddintiff about potentially being acquired by
Fleetcor. Id. T 48. As aprerequisitdo thesenegotiations, Plaintiff insisted that it and Fleetcor
enter into a nomisclosure agreementd. I 49. As discussed below, that agreement included a
restrictive covenarthat prohibited Fleetcor from hiring APl employedd. {150-51.
Acquisition negotiationbetween Plaintiff and Fleetcatlegedly continued into the fall of 2019,
but proved to be unfruitfulld. §73.

Meanwhile, Travelliance was allegedly attempting to hire alaintiff's employees.

Travelliancetried to hire Paul Wardlow,rather of Plaintiff's Vice Presidents of Business
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Development, but he declinett. 155-56. It alsoallegedy began soliciting Miller as early as
March2019. Id. 1 58. Miller allegedly indicated to Wardlow that he wouwdly be interested in
leaving Plaintiff if Fleetor acquired Travellianceld.  57. On July 15, 201®Jaintiff claims
Mil ler met with Fleetor executives including the Presidentdéetcor’s subsidiaryCLC. As its
name suggests, CLC operates in the corporate lodging space, as opposed to theati@mspor
sector.ld. 1 82. But it also allegedly competes with API to provide lodging for rail creigs.
1 61. Miller claims that he had agreed upon employment terms that would go into effect after
Fleetcor acquired Travellianceld. § 63. Plaintiff claimsthat Miller’'s acceptanceas well as
Fleetcor’s offerwas conditioned oRleetcor successfully acquiring Travelliandd. Due to
rumors of Miller’s departure, Plaintiff asked Travelliance and Fleetb@therTravelliancewas
soliciting Miller or other employeesIravellianceallegedlydenied soliciting Plaintiff's
employees, while Fleetcor responded that that they could not comment because thegwlid not
Travelliance.Id. 19 64—65.

Subsequently, on October 2, 2019, Fleetcor announced that it was acquiring Travelliance.
Id. 1 66. Plaintiff alleges that it asked Fleetcor on October 7, 2019 whetvasgoliciting
Miller, and thatFleetcor falsely responded that it would abide by its agreeménfd] 70-73,
169.

Then, on October 18, 2019, Miller submitted his letter of resignation to Plailakiff.
9 77. As discussed below, Plaintdlleges thain the days and hours leading up to his
resignation, Miller repeatedly accessehfidential information on an external hard drive.
19 77, 79.Plaintiff further alleges that Miller deleted some of the filestmnexternal hard drive
before returning it to Plaintiff, which prevents Plaintiff from determining the fiére of the

information Miller was accessing in advance of his resignatidn{ 79.
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Miller’s letter of resignation stated that he would be working “for Fleetgorking
exclusively in the company’s Corporate Lodging businesdes f 82. In response to cease
anddesist letters sety Plaintiff, Fleetcorallegedlystated thatMiller will work for CLC, a
wholly-owned subsidiargf Fleetcor, which has separate leadership, separate budgets, separate
sales andinancial objectives, and which runs independently ot/@iteance. Mr. Miller will be
reporting to the President of CLC, not the President of Travellfarde{ 85. This lawsuit
followed.

I. LEGAL STANDARD

To withstand a Rule 12(b)(6) motion to dismiss, “a complaint must contain sufficient
factual matter, accepted as true'dtate a claim to relief that is plausible on its facéshcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544, 570
(2007)). A plaintiff is not required to providedetailed factual allegatiohsn the complaint but
must assertmore than labels and conclusionslivombly 550 U.S. at 555Ultimately, the
“[flactual allegations must be enough to raise a right to relief above the speciaedl.” Id.

The Court must accept the allegations in the complaint as true and draw all reasdeadieas
in the non-movant’s favorATSI Communs, Inc. v. Shaar Fund, |L.#83 F.3d 87, 98 (2d Cir.
2007).

1. DISCUSSION

A. Plaintiff has stated amisappropriation claim under the Defend Trade Secrets
Act (Count 1)

A claim under the Defend Trade Secrets Act (“DTSwEqQuires thathe plaintiff owns a
trade secreand thathe defendarntasmisappropriateit. Seel8 U.S.C. 8 1836(b)(1).
Under theDTSA, a trade secret is defined“ai forms and types of financial, business,

scientific,technical,economic, or engineering information . . . (A) the owner thereof has taken
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reasonable measures to keep such information secret; and (B) . . . derives independsmt eco
value . . . from not being generally known . . . [@ddily ascertainable . . . [to] another person
who can obtain economic value from the disclosure or use of the information.” 18 U.S.C.

§ 1839(3). Plaintiff has alleged that it owned trade secrishas contract details, customer
requirements, details of arrangements with venadarsyell as otheiinancial information.
Amend Compl. 11 29-31, 77. Defendants argue that the informaitissue such as “customer
information . .. qualifies for trade secret status only when it cannot be readilyeaciyjam
non-confidential sources.” Dkt. No. 8&t, 4 But Plaintiff has alleged that this information was
not publicly available and that it took numerous steps to safeguaetrescy such as limiting
access, requiring employees to sign non-disclosure agreements, and creatingilauaiten
data is accessedbeeAmend. Comp¥129-30, 33—-40Aside from mere contaaformation
these allegations are plausiblEhe Amended Complaint also alleges that Plaintiff itself is
required by its own clients to sign non-disclosure agreements for much of this indornet

1 29.

Likewise, Plaintiff has plausibly alleged that Miller misappropriateder thefederal
standard. The DTSA creates three possible avenues to a finding of misapiprogiis)
acquisition, (2) disclosure, or (3) useAUA PrivateEquity Partners, LLC v. Sotdlo. 17€v-
8035, 2018 U.S. Dist. LEXIS 58356, at *12 (S.D.N.Y. Apr. 5, 2018). With regard to acquisition,
the DTSA provides thatdtquisition of a trade secret of another by a person who knows or has
reason to know that theatite secret was acquired by improper means” constitutes
“misappropriation.” 18 U.S.C. 8§ 18@)(A). Courts in this District have held trat employee
copying trade secret information for purposes unrelatbértemployment in violation of a

confidentiality agreemermonstitutes misappropriation under the DTSA’s acquisition pr&eg
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ExpertConnect, L.L.C. v. FowleNo. 18¢v-4828, 2019 U.S. Dist. LEXIS 114934t *15-16
(S.D.N.Y. July 10, 2019AUA Private Equity Partners2018 U.S. Dist. LEXIS 58356, at *20—
21.

Defendants do not take issue with the holdings in these cases, but rather aripge that
Plaintiff has failed to plausiblgllegethat such acquisition occurre®laintiff alleges that
“[d] uring the week leading up to and includiriige date of Miller’s resignation, Miller
repeatedly accessed trade secrets including information atmoitdct expiration dates, airline
and railroad client lists, technological solutions to client requiremerdsABhprofitability
analyses Amend. Compl. § 77. This list of informati@ontains more than just contact
information and is specific enough to put Defendants on notice of what Miller is accused of
misappropriating And while the mere allegation that Miller accessed trade secret information
may not be enough to support an allegation of acquisition, the unusualstgiogss under
which Miller is alleged to have accessed the information are. Miller is allegedéadeleted
files from an external hard drive which pret® Plaintiff from determining the full scope of
information that Miller accessed and may have cofrig that hard driveld. 79. Relatedly,
Miller is alleged to haveéxpressed his intent twipe' his files before leaving APl and to
establish a consistent pattern of conduct to prevent API from determihettper he accessed,
copied, or transferred files for illicit purposedd. § 80. And the allegation that he deleted the
files after viewing hem could support an inference that Miller had no legitimate work purpose
for accessing themMost importantthe Amended Complaitaims that at least sonod the
information Miller is alleged to have acces$edl no connection to his employment duties,
could be of use to Plaintiff’'s competitorkd. I 81. Drawing allreasonablénferences in favor of

Plaintiff, these allegations are enough to support a plauddta that Miller copied some of this
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informationfor reasons unrelated to his emplamhwith APl And if Miller in fact did so, then
he would have violated his alleged contractual duties not to copy confidential inforraat to
use that information only for work purposeSee idf144-45. This is sufficient to state a claim
for misappropriation under the DTSA.

B. Plaintiff has failed to state a claim for common law misappropriatio and breach
of the duty of loyalty (Counts 3 and 4)

Plaintiff also brings claims for common law misappropriation and breach of theduty
loyalty related to its confidential informatiotnlike the DTSA the standards for these claims
require that Plaintiff allege that Miller actualiged or disseminaté the information, not just
improperly acquiredt. SeeFaiveley Transp. Malmo AB v. Wabtec Cogb9 F.3d 110, 117 (2d
Cir. 2009) (common law misappropriation amntfair competition)L_eary v. AliMubaraki No.
18-cv-48, 2019 U.S. Dist. LEXIS 170117, at *9-11 (S.D.N.Y. Sept. 30, 2019) (breach of duty of
loyalty); Mercer Health & Benefits LLC v. Digregori807 F. Supp. 3d 326, 353-354 (S.D.N.Y.
2018) (common law misappropriation, unfair competition, and breach of duty of loyahg).
Amended Complaint lacks anyell-pleaded allegation that Miller used disseminatethis
information, and Plaintiff in fact does little to contest this poifiterefore, these claims are
dismissed.

C. The Claim for Breach of Miller's Employment Contract Fails (Count 2)

Plaintiff also alleges that Miller breached several provisions of his emplayoetmact
with API. First, Plaintiff claims that Miller's move to Fleetcor/CLC viola@destrictive
covenant provisionAs part of his employment agreement, Miller agrdeda period of one (1)
year following the termination of [his] employment with API” not to “[b]e employed by, consult
with, own, operate or be associated in any sinsiggracitywith the following competitivetravel

management companies that perform travel management services provided by API otsany of i
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affiliated entities: Hotel Connections, Travelliance, TLXAmend. Compl{ 43. Under New
York law, restrictive covenantsshould be strictly construédBrown & Brown, Inc. v Johnson
34 N.E.3d 357, 361 (N.Y. 2015) (quoti@ramercy Park Animal Center, Inc. v. Novi&i62
N.E.2d 608 609(N.Y. 1977)).

Plaintiff has failed to allege that Miller actually breached this provisiren drawing
all inferences in favor of Plaintiff, the Amended Compi@anhmost alleges that Miller is now
working for Fleetcor inthecorporate lodgingsector not the travel lodgings sector that Plaintiff
or Travelliancecompetes in Amend. Compl{182—90. Miller may or may not be doing his
corporate lodgings woror Fleetcor's CLC subsidiaryid. 11 85-86. The Amended Complaint
does not allege that Miller works for or is associated wfith of the threspecifically
enumeratedcompetitivetravel management companies that perform travel management
services praided by API or any of its affiliated entities: Hotel Connections, Travellianic¥, T
Amend. Compl. 1 43.

Plaintiff argues thabecause Fleetcor owns Travelliance, Miller's new employment
somehow falls within the ambiff the restrictive covenanplacing particular emphasis on the
“associated inmy similar capacity language.Even if the two companies are “associated
some mannethat does notean thaMiller himselfis “associated” with Travelliance in a
capacity “similar” to*employment]. . . consult[ing] . . . own[ership]or] operafion].” Id. The
Amended Complaint does not allege that Miller will be doing work of any kind for Traved.
As Defendants observehe language in the restrictive covenant does not extend to parents or
affiliates of the named companie&nd New York law requires restrictive covenants to be
strictly construed.SeeBrown & Brown 34 N.E.3d at 361Plaintiff also notes that Millerrdy

agreed to change jobs becab$eetcor acquired Travelliancét is truethatMiller may have
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changed jobs because he ultimately wants to work for Travellibotegalized that he needed to
do something else during the oyear restricted period &it he left Plaintiff. And it may also be
true that by acquiring Travelliance, Fleetcor was able to meet this demand byM\jiNemgh
different job for a year, after which he would be free to move to Travelliance. Buif¢his
theoryis correct it would not mean that Plaintiff has been deprived of the benefit for which it
bargained: that Miller would not compete against Plaintiff Withvelliance for one year
following the termination of his employment with Plaintiff.

Plaintiff also argues that Miller breachbd employment agreement by failinggiwe
written notice (including the name of the new employer) before accepting anefaifing to
provide his new employer with a copy of his APl employment agreement, and failinggto gi
Plaintiff notice of his intent to accept a new job. However, the Amended Complaint lacks a
theory of damages to go along with these alleged breaches. In its oppositRlajrith# claims
that because of these breaches, Plaintiff was forced to take steps to mitigatagesdam
including by conducting a forensic exam. But filagv with these allegations is that they do not
appear in the Amended Complaint.

Accordingly, the claim that Miller breached his employment contract is dismissed.

D. TheTortious Interference Claim Fails (Count 5)

Plaintiff also brings a claim against the corporate Defendants for torti@uteneince
with Miller's employment contractA claim for tortious interferenceequires, among other
things, an actual breach of the contr@cissue and damages resulting therefr@aeRich v.

Fox News Network, LLM®39 F.3d 112, 126-27 (2d Cir. 201Because Plaintiff has failed to

allege a claim for breach of the employment contract, the tortious interferenceailaias fwell
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E. The Claim for Breach of the NonDisclosure Agreement’s NePoaching
Covenant Is DismissedCount 6)

Plaintiff alleges that by hiring Miller, the corporate Defendants breacheghaauhing
covenant that Fleetcor had previlyuentered into in connection with the parties’ acquisition
negotiations. WheRleetcorapproached Plaintiff about the possibility of acquisition, Plaintiff
insisted on a non-disclosure agreement as a prerequisite to any negotiations. Ammatd. Co
1948-49. Fleetcorand Plaintiff entered intanon-dsdosure greement that also contained the
following no-poachinglause? Fleetcor agrees that it shall not, directly or indirectly, solicit or
hire, or attempt to solicit or hire, any employee or independent contractor of Alnl(of a
API’s affiliates) on behalf of Fleetcor or any other entity, nor shall Fleetcor induessist any
otherentity to induce, any employee or independent contractor of API (or any of Afiliates)
to terminate or breach an employmerantractual or other relationship WigP1.” 1d. { 156.
Defendants do not dispute that Plaintiff has alleged a breach of this provision. Bugteey a
that thisprovision is unenforceable heréhe Court agrees.

Restrictive covenants like the clause in questwarranf] judicial scrutiny beyond
general contract principlesMasterCard Int'l Inc. v. Nike, In¢164 F. Supp. 3d 592, 601
(S.D.N.Y. 2016). Such covenamestrict competition and therefoheust be reasonable” to be
enforceable.Chevron U.S.A., Inc. v. Roxen Service,,I8t3 F.2d 26, 28 (2d Cir. 1987)[TThe
formulation of reasonableness may vary with the context and type of restriopposed Reed,
Roberts Associates, Inc. v. Stnaan 353 N.E.2d 590, 593 (N.Y. 1976).

The parties do not disputeetbeprinciples, but they differ on how rigorously a court
should scrutinize a no-poaching agreement like this one. Defendants would have tregQlgurt
the strict standard applicable &strictive covenants that are part of employment agreements.

Courts will enforcearestrictive covenarih an employment contracofly if it: (1) isno greater

10
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than is required for the protection of tlegitimate interesof the employer, (2) does not impose
undue hardship on the employee, and (3) is not injurious to the puBXJ Seidman v.
Hirshberg 712 N.E.2d 1220, 1223 (N.Y. 199@mphasis in original)Plaintiff contendghat
the Court should instead treat the no-poaching covenant like eongpete agreement made in
connection with the consummated sale of a businBssse agreements, it contends, are
presumptively enforceable. However, even under the more lenient standard applicable to non-
compete agreemenits connection with the sale of a business, courts will only enforce a
restrictive covenant if it iSreasonable in time, scope and exterReed, Robert853 N.E.2dat
593.

Neither the cases dealing with employment agreements nor those dealing wéille thfe s
a business are a perfect fit for analyzing gppaching covenant contained in a riselosure
agreement. The interests involved are differétestrictive covenant contained in an
employment agreement “may rétsa the loss of an individal’s livelihood,” and so must
receive particularly rigorous scrutinfgaker’s Aid, a Div. of M. Raubvogel Co. v. Hussmann
Foodservice C9.730 F. Supp. 1209, 1214 (E.D.N.Y. 199€jing American Inst. of Chem.
Eng'rs v. RebetFriel Co., 682 F.2d 382, 387 (2d Cir. 1982)). The no-poaching agreement here,
of course, would not prevent Miller from working in his chosen field; it would only prevent him
from working forFleetcor However, Plaintiff's interests are also weaker than those of the buyer
of a business who bargains for the seller to refrain from competing with the newly salkeksbus
Declining to enforce the no-poaching covenant would not subvert the confidentialitytiobkga
at the heart of the non-disclosure agreement. Enforcing it, on the other hand, wduklimi

employment options of nonparties to the agreemenforthinately, therés a paucityof

11
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authority under New York lagoverning the reasonableness of a restrictive covenant outside the
circumstances of an employment agreement or completed sale of a business.

Somedistrict courts have applied a third test, a “simple rule of reason” analgsis,
“restrictive covenants in ordinary commercial contracts, such as a licensing agtekatelt
not fit into one the two buckets described aboMathias v. Jacohsl67 F. Supp. 2d 606, 611
(S.D.N.Y. 2001)see alscCrye Precision LLC v. Bennettsville Printingb5 F. App’x 34, 36-37
(2d Cir. 2018)collecting cases)Under this analysigourts will “balance[gthe competing
public policies in favor of robust competition and freedom to contrd2&R & Assocs., Inc. v.
Uniforce Servs., In¢37 F. Supp. 2d 192, 197 (E.D.N.Y. 1999). This includes consideration of
“the totality of the circumstangeand whether the covenant: (1) protects a legitimate business
interest; (2) is reasonable in regard to geographic scope and temporal durat(@);tlaad
degree of hardship imposed upon the party against whom the covenant is enfiliaejd Air,

318 F. Supp. 3d at 64At least one court in thcircuit has applied this tesd a non

competition clause that was part of a ftisclosure agreement entered into in advance of merger
negotiations.SeeCalico Cottage, Inc. v. TNB, IndNo. 11ev-336, 2014 U.S. DisLEXIS

137816, at *13, 19-22 (E.D.N.Y. Sept. 29, 2014) (holding that a factual dispute remained as to
whether there was a sufficient nexus between the shared information and any unfair
competition).

The Court need not decide precisely what standppties on these facts because the
agreement is plainly unreasonabf&ee Crye Precisiqry55 F. App’x at 37.Regardless of the
particular contextthe reasonableness inquiry under New Yorkflasuseson the causal
connection between the larger agreetntire breach at issue, and the interest that would be

served by enforcing that contract and remedying that brdadhe saleof-business context,

12
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courts will enforce restrictive covenants “to protect the goodwill integral to thiedss from
usurpation by the former owner while at the same time allowing an owner to profit from the
goodwill which he may have spent years creatirfgeed, Roberts853 N.E.2d at 593.
Enforcement of theestrictive covenans necessary tprotect the buyer’s benefit of the bargain.
But this rationale would not apply to a noampete provision that restricted thedler from
competing with some other business owned byther in adifferent industry, or for an
unlimited duration. Likewisenithe employment agreemerantext,courts will enforce
restrictive covenant® “prevenf] former employees from exploiting or appropriating the
goodwill of a client or customer, which had been created and maintained at thgeziaplo
expenseéas a readlt of the employment relatiehip. BDO Seidman712 N.E.2d at 1225But a
covenant thapreveneda former employee from soliciting clients “with whom a relationship
with [the former employee] did not develop throlgheir prior employment would be too
broad. Id. Whateverthe contextrestrictive covenants maye enforced only so far as they
protect a legitimate interesbnnected to the larger agreemienivhich they are situatedNew
York law does not allow enforcement of freestanding restrictive covenants ¢ctdvaie
anticompetitive interestsSee idat 1224.

Plaintiff acknowledges in its oppositidhatthe impetus for the non-disclosure
agreement, including the no-poaching covenant, was fhe¢ttor obtained API's confidential
information about the nature, origin, maintenance, and value of its goodwill” during the
acquisition negotiationsDkt. No. 88, at 17. “The no-poaching provision was specifically
designed to protect that goodwill . .” Id. In other wordsthe parties added the +nire
provision becausBlaintiff was concerned that Fleetcoowd hire away employees as a result of

information that it learned during the negotiatiohsdeed, it wouldbe hard to conceive of any

13
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other rational reason for including a no-hire provision in a non-disclosure agreemanthathe
an illegitimate, antcompetitive motive.Assuming that this interest is sufficiaimider New

York law to support a no-hire provision, enforcement of the provissguires thathere be a
causal connection betweatiormation disclosed during the negotiations and the hiring of the
employee.SeeCalico Cottage2014 U.S. Dist. LEXIS 137816, at *19 (enforcement of non-
compete provision in nodisclosure agreement requiresghnecting the disclosed information
with the subsequent, alleged unfair competitipn

The Amended Complaint lacks any allegation tdler’s hiring had anything to do with
information disclosed during the negotiationsddes not describe the information disclosed
during the negotiations exceptsay that API disclosed only the least necessanyount of
proprietary, confidential, and trade secret data and informatidmend. Compl{ 47. If
anything, the Amended Complaint suggektt Travelliance developed an interest in hiring
Mill er beforeits acquisition by Fleetcorld. 1157-58. Furthemore Plaintiff's argument that it
suffered harm from Miller's switch because is“a very weltknown individual in this space
undercuts its suggestion the disclosures during the negotiations tedMiller’s hiring. See
Dkt. No. 88, at 19, 21.f Miller was alreadyvell known in the industnyit is less likelyhis
hiring was a result ahformation Fleetcor learned during the negotiations.

Because Platiff fails to allege any connectidsetweerMiller’s hiring and the non-
disclosure agreement, enforcemehthe no-hire provision would be unreasonable in this case.
Thepurpose of the no-hire provisiovasto protect information disclosed during the negotiations
as a result of the nedlisclosure agreemefrom being used to undermine Plaintiff. Enforcing it,

under the facts alleged, would not serve that purpose in any way. The Courbhdedide

14
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what more, if anything, would be requiredustify enforang a restrictive covenamb this
context.
F. The Negligent Misrepresentation Claim Is Dismissed (Count 7)

Plaintiff also brings a negligent misrepresentation cldinalleges that when “[wWien
asked about soliciting Miller on or about October 7, 2019, and when API requested that Fleetc
cease such activity, Fleetcor assured API that it would abide by its agreémfenend. Compl.
1169. It claims this statement gives rise to a tort, because Flaets@oliciting Millerat the
time of the statemerand ultimately hired him, in contravention of hwe provision.Id. 73—
74, 170.

“Under New York law, the elements for a negligent misrepresentation claim arg)that (
the defendant had a duty, aseault of a speclaelationship, to give correct information; (2) the
defendant made a false representation that he or she should have known was ingdhrect; (3
information supplied in the representation was known by the defendant to be desired by the
plaintiff for a seious purpose; (4) the plaintiff intended to rely and act upon it; and (5) the
plaintiff reasonably relied on it to his or her detrimérilydro Investors, Inc. v. Trafalgar
Power Inc, 227 F.3d 8, 20 (2d Cir. 2000).

Plaintiff has failed to plausibly @be the existence of a special relationsh#.special
relationship may be established by ‘persons who possess unique or specializeseexpeavtio
are in a special position of confidence and trust with the injured party sucklilate on the
negligent misrepresentation is justifiéd Mandarin Trading Ltd. v. Wildenstgi@44 N.E.2d
1104, 1109 (N.Y. 2011) (quotirgimmell v. Schaefe675 N.E.2d 450, 454 (N.Y. 1996))X
must ‘extend] beyond the typical arms’length business transactibrSuez Equity Investors,

L.P. v. Toronto-Dominion Bank50 F.3d 87, 103 (2d Cir. 2001). The relationship between an

15
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“ordinary buyer and sal” is notenough.Dallas Aero., Inc. v. CIS Air Corp352 F.3d 775,
788 (2d Cir. 2003). [P]rofessionals, suchs lawyers and engineers, by virtue of their training
and expertise, may have special relationships of confidence and trust with &mdg, tor
example but insurance agents usually do neturphy v. Kuhn682 N.E.2d 972, 974—75 (N.Y.
1997) gitationsomitted).

Plaintiff argues that it had a special relationship with Fleetcor betasisequisition
negotiations occurred over an extended period of time, and the parties enterecgxtemsinely
negotiated nomlisclosure agreemenBut length of the negotiations has plausiblebearing on
whether there was a relationship of “confidence and trust” between the Plaidtifesicor.
And the existence of a non-disclosagreement is of no assistance eith&ispecial relationship
must be “independent of that created by the contragity of Syracuse v. Loomis Armored US,
LLC, 900 F. Supp. 2d 274, 303 (N.D.N.Y. 201xe alscClark-Fitzpatrick, Inc. v. Long Island
R. Caq, 516 N.E.2d 190, 194 (N.Y. 1987) (tort requires “violation of a legal duty independent of
the contract”). The mere existence of a ndisclosure agreement is insufficierio the extent
the nondisclosure agreement is relevant, it suggestgthat Plaintiffdistrustedrleetcor and
felt the need to add additional protections.

Plaintiff has not plausibly alleged that it was in a special relationship of trust o
confidence with Fleetcandependent from its nodisclosure agreementlts negligent
misrepresentation claim must be dismissed.

G. Plaintiff Has Stated a Claim for Unfair Competition (Count 8)

Plaintiff brings a claim for unfair competition under New York common lanhe"

essence of an unfair competitiolaim under New York law is that the defendant has

misappropriated the labors and expenditures of another with some element oftiiad fai
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Universal Instruments Corp. v. Micro Sys. Eng’g, J©824 F.3d 32, 50-51 (2d Cir. 2019)
(internalquotationmarks and citatioomitted).

Defendants do not address the appropriagiementof the unfair competition clairbut
do argue that Plaintiff has failed to plead bad faithe Court disagree®laintiff has alleged
thatDefendants migpresented whether they were soliciting Millg&kmend Compl. T 1691t
further alleged that hadefendants told the truth, Plaintiff would have taken additional steps to
protect its employment relationship with Milleld. § 75. This alleged act of deceptias
enough to make out a plausible case of bad faith. Defendants protest that theyedrililter
to gain a permissible economic advantaBerhaps discovery wiirove thentorrect But the
Court cannot make such factual determinations on a motion to dismiss. The Court notes that
unfair competitions “a broad and flexible doctrine that depends more upon the facts set forth
than in most causes of actibrBarclays Capital Inc. v. Theflyonthewall.com, Ir@50 F.3d 876,
895 (2d Cir. 2011) (quotinBoy Exp. Co. Establishment of Vaduz, Liech. v. Columbia Broad.
Sys., InG.672 F.2d 1095, 1105 (2d Cir. 1982Plaintiff hasstated a plausible claim that it
applies hereFurther factual development will determine whether it is right.

Defendants also argue thaty unfair competition claim would be duplicative of
Plaintiff's contract clainfor breach of the no-hire provisioBut as Defendants recognize, this
argument would only apply to the extent that “plaintiff has pled a breach of cari&riact’ Dkt.
No. 80, at 22 (quotingpotex Corp. v. Hospira Healthcare India Private |.fdo. 18€v-4903,
2019 U.S. Dist. LEXIS 116335, at *17 (S.D.N.Y. July 12, 2019)3.discussed above, Plaintiff
has failed to do s@and the Court accordingly dismissedtthreach of contract claim.

Defendants’ motion to dismiss the unfair competition claim isetk
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H. Plaintiff's Promissory Estoppel Claim Is DismissedCount 9)

Plaintiff brings a promissory estoppel clarased on Fleetcor's agreement to théime
provision of the NDA.SeeAmend. Compl.  181. “In New York, promissory estoppel has three
elements: a clear and unambiguous promise; a reasonable and foreseeable reliancetpyahe par
whom the promise is made, and an injury sustained by the party asserting the estaggsry r
of the reliance.”Cyberchron Corp. v. Calldata Sys. De47 F.3d 39, 44 (2d Cir. 1995n{ernal
guotation marks and citatiosnitted).

As Defendants point out, however, the promissory estoppel claim is duplicative of the
breach of contract clainPlaintiff counters that should be allowed to plead promissory
estoppel as an alternative theory in the event that the no-hire clause is foumavidide But a
promissory estoppel claim cannot be used to, in effect, revive a breach of coatraatioére
the clause in question was found to be unenforceable because it violated publicipeé&dy.
Elsevier 2014 U.S. Dist. LEXIS 2640 at *36 (citimgmerican Bradcasting Cos. v. Wol420
N.E.2d 363, 369 (N.Y. 1981))The vast majority of restrictive covenant casdkinvolve a
clear promise, reliance, and injury. Allowing litigants to use the equitable bpakst
promissory estoppel in this manner wouldwan thescrutiny New York law applies to
restrictive covenants.

Plaintiff's promissory estoppel claim is dismissed.

|. Plaintiff's Claim for the Breach ofthe Covenant of Good Faith and Fair
Dealing Is DismissedCount 10)

Finally, Plaintiff claims thaDefendants violated the implied covenant of good faith and
fair dealing by hiring Miller, despite allegedfyisrepresentinghat they would refrain from

doing so.
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Under New York law, the implied covenametuiresthat neither party . . . do anything
which will have the effect of destroying or injuring the right of the other party to etess
fruits of the contract. Wilder v. World of Boxing LLC777 F. App’x 531, 535 (2d Cir. 2019)
(alteration in originalquotingKirke La Shelle Co. v. Paul Armstrong Cd88 N.E. 163, 167
(N.Y. 1933)) see alsav/A-COM Sec. Corp. v. Gale€904 F.2d 134, 136 (2d Cir. 199611 W.
232nd Owners Corp. v. Jennifer Realty &3 N.E.2d 496, 500 (N.Y. 2002). “Breach of the
covenant of good faith and fair dealing occurswhere the contract is not technically breached,
but one party has acted to destroy or injure the right of the other party to receive thie@bene
the contract. Witherspoon v. Rappapo5 F. App’x 356, 359 (2d Cir. 2003).

Because the nbire provision is unenforceable, Defendants’ conduct did not deprive
Plaintiff of any fruit of the contract to which it was entitlddadami, S.A. v. Xerox Cor272 F.
Supp. 3d 587, 598 (S.D.N.Y. 2017) (“Because the duties imposed by the implied covenant of
good faith and fair dealing arise as a result of the formation of a contracttiahsg between
the parties, a claim for breach of the implied covenant of good faith and fair dealingemust b
dismissed when there is no valid and enforceable contract between the’paifiass,
Defendants did not breach the implied covenant of good faith and fair de@higyclaim is
therefore dismissed.

IV. CONCLUSION

For the foregoing reasonBeferdants’ motion to dismiss in GRANTED with respect to
the breach of contract claims (Counts 2 and 6), the common law trade sedne{adunt 3),
the duty of loyalty claim (Count 4), the tortious interference claim (Count 5), thigeet|

misrepresentatioclaim (Count 7), the promissory estoppel claim (Count 9), and the implied
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covenant of good faith and fair dealing claim (Count 10js DENIED with respect to the
DTSA claim (Count 1) and the unfair competition claim (Count 8).

The Court will reschealule theinitial pretrial conference by separate order.

This resolves Dkt. No. 79.

SO ORDERED.

Dated: November 23, 2020 (A&h )JW
New York, New York ¢

ALISON J. NATHAN
Unitedbtates District Judge
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