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USDC SDNY
UNITED STATES DISTRICT COURT DOCUMENT
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED
DOC #:
KAREN MCDOUGAL, DATE FILED: 9/24/2020

Plaintiff, 1:19-cv-11161MKV)

-against- OPINION AND ORDER
FOX NEWS NETWORK, LLC GRANTING MOTION TO DISMISS

Defendant.

MARY KAY VYSKOCIL, United States District Judge:

Plaintiff Karen McDougal filed this actiomsserting a single claim of slangr seafter
sheallegedlywas defamed by a segmenttbe popular program “Tucker Carlson Tonight,”
which is produced by Defendant Fox News Network, LLC (“Fox News® airs o Fox News
Channel. Specifically,Ms. McDougal alleges that the host of the shdugker Carlsonaccused
her of extorting now-President Donald J. Trump out of approximately $150,000 in exchange for
her silence about an allegaffair between MsMcDougal andPresidenfTrump. After the case
was removed from New York state court, Fox News moved to disvissklcDougal’s claim on
the grounds thatlr. Carlson’s statements were not statements of fact and thfztilslde
adequately to allege actual malice. For the reasons stated herein, Fox News’s Moisomte D

is GRANTED.
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BACKGROUND

The facts as stated herein are taken from Plainfiff®ended ©@mplaint ECF 27 (“Am.
Compl.”), unless otherwise noted, and are assumed to be true for the purposes of thi$ motion.
Plaintiff Karen McDougal is a former model and actneg® originally rose to public

attention as a model in Playboy Magazife. at 19:23252 Ms. McDougal thethecamethe
subject offront-page staesfollowing the 2016 United States Presidential Election based on
allegations that shiead engaged in a yekmg affair (from 20062007) with nowPresident
Trump.

The allegations of an affair arose during the 2018 investigation and guilty pira of
Trump’slawyer andaide Michael Cohen on charges that he violated federal campaign finance
laws. SeeAm. Compl.§ 2-29. Specifically, law enforcement investigators and the media
revealed that in the months leading up to the 2016 eleétimerrican Media, Inc. (“AMI"}—the
company behindNational Enquirerand whose CEO, David Pecker, allegedlglose with the
President-had paidVis. McDougal $150,000 in exchange for the rights to her story about the
affair with Mr. Trump. Am. Compl.J 26. AMI then assigned the rights to the story to a
corporate shell entity formed by Mr. Cohaltegedlyat Mr. Trump’s directionandin exchange

for the assignment Mr. Cohen paid AMI $125,608m. Compl.{ 28.

L In deciding a motion to dismiss under Federal Riilgiwil Procedure 12(b)(6), the Court must “acceptras the
facts alleged in the Complaint, drawing all reasd@@nference in favor of the plaintiffKoch v. Christie’s Irit.
PLC, 699 F.3d 141, B(2d Cir. 2012)see also Ashcroft v. Ighd356 U.S. 662, 678 (2009) (“To survive a motion
to dismiss, a complaint must contain sufficientdiat matter, accepted as true, to ‘state a claireltef that is
plausible on its fac€.’(quotingBell Atl. Corp. v. Twombly550 U.S. 544556,570 (2009)).

2 Citations to “Tr. at_" refer to the Transcript of the June 17, 2020 Oral Argument oarideht’'s Motion to
Dismiss [ECF #36].

31t is not clear whether the discrepancy between the amount péyneent to Ms. McDougal and the amount paid
to AMI was purposeful.
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During the Government’s investigation of these payments, Mr. Cohen and Mr. Pecker
both revealed tha#lr. Trump haddirected the AMI payment to Ms. McDougal in the first place,
and then personally reimbursed the payments himself, all as part of an effmidtbaving the
allegations affect the 2016 electioAm. Compl. 11 26-29. Mr. Trumipitially haddenied
knowledge of any payments to McDougsgeAm. Compl. 30, but by December 2018, had
admitted to the payments, arguing that they were made on the advice of Mr. Cohen amd that a
illegality wasCohen’sfault. Am. Compl 33. Mr. Cohen ultimately was chargeith and
pleaded guilty toviolations of campaign finance lavis.

ShortlybeforeMr. Cohen’s sentencing, on December 10, 2018, Fox News aired an
episode of “Tucker Carlson Tonighg'talk show hosted by Tucker CarlsoAm. Compl.

195-7. The first segment of thBecember @ episodavas devoted to the “Flawed ‘Russia’
Probe” and contained a discussion of Mr. Cohen’s payments to Ms. McD&ugalCompl.

19 7-13. \ile Mr. Carlson did not refer to Ms. McDougal by name during the show, at one
point duringa debate with guest commentatdfex News displayed h@icture am-screen Fox
News has not contested that Mr. Carlson was referring to Ms. McDdugag the segment,
including at oral argument on the present motion when the issue specificallgdvassed.See
Tr. at 19:17-20:9.

The discussion regarding thayments from Mr. Cohen to Ms. McDougal lasts for
several minutes and included debate with two guests on the®sBawing the part of the

segment most relevant to Plaintiff's claims here, Mr. Carlson stated:

4The Court may take judicial notice of Mr. Cohen’slyuplea and sentencing in connection with thiswigti See
ECF #2, 7, 29United States v. Michael CoheBiase Number 18r-00602WHP (S.D.N.Y) (judgment entered
December 12, 2018%ee also Schwartz v. Capital Liquidators, 884 F.2d 53, 54 (2d Cir. 1993) (taking judicial
notice of a related criminal prosecutjo

> Fox News provided the Court with a recordanyl transcript of the entire episode of “Tucker Carlson Tonight”
that aired on Decembef12018. SeeDo the Mueller filings prove Trump committed a @fnFox News (Dec. 10,
2018),https://fxn.ws/36BY 7Rihttps://perma.cc/2USHRHAC] (“Episode Transcript”).During oral argument on

3
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The relevant details were spelled out in a piece that ran over the weekend
in The New York Times under this headlinéProsecutors say Trump directed
illegal payments during campaignThe gist of the story is this. Trurrgoformer
lawyer, Michael Cohen, has told federal prosecutors that he déailipayments to
two women who said they had affairs with Donald TrurApd then, well actually
that's it. Thats the entire story right there.

Paying these two women, say federal prosecutors and their flacks at NBC
News, was a serious crime, a crime thigrof impeachment, if not, indictment. OK.
But you might be wondering, how exactly is that crimingVzll, we re going to
explain it to you.

We're going to start by stipulating that everything Michael Cohen has told
the feds is absolutely trueNow, assming honesty isth usually a wise idea with
Michael Cohen, but for the sake of argumentsldb it in this case, everything he
says is true, why is what Cohen is alleging a criminal offense?

Remember the facts of the storjthese are undisputedTwo women
approached Donald Trump and threatened to ruin his career and humiliate his
family if he doesn give them moneyNow, that sounds like a classic case of
extortion.

Yet, for whatever reason, Trump caves to it, and he directs Michael Cohen
to pay thaansom.Now, more than two years later, Trump is a felon for doing this.
It doesnt seem to make any sense.

Oh, but you're not a federal prosecutor on a political missidryou were
a federal prosecutor on a political mission, you would construe thrs®tion
payments as campaign contribution¥ou’d do this even though the money in
guestion did not come from or go to Donald Truspfesidential campaign.

Then youd claim that Trump and Michael Cohen violated campaign
finance law because thelydn't publicly disclose those payments despite the fact
that disclosing them would nullify the reason for making them in the first place,
which was to keep the whole thing secret.

That is the argument you would make, both in federal court and through
your proxies on cable televisiont is insultingly stupid.But because everyone in
power hates the target of your investigation, nobody would question you, dsd that
whats happening right now.

SeeEpisode Transcript (emphasis added to portions quotdeg Complaint)see alscAm.
Compl. T 10.Plaintiff claims thagt least two statements in this segment are defamgigriytr.

Carlson’s accusation that Ms. McDougapproached Donald Trump and threatened to ruin his

Defendant’s motion, counsel for both Parties consented to thé Wiewing the video and reviewing the content of
the entire episodeSeeTr. at 19:911. Even if counsel had not consented, and regardless of whapdies to
Plaintiff's defamation claimssee infraat6-7, the Court is required to examine thepgmrnted defamatory statements
in context. See Immuno AG v. Modankowski77 N.Y.2d 235, 2423,567 N.E.2d 1270, 12745 (N.Y. 1991);
Yetman v. EnglistB811 P.2d 323, 328 (Ariz. 1991). The Second Ciftas stated that matters that are “integral” to
the Complaint, as the transcript and recording are here, mayrigrbpeconsidered on a motion to dismi€ee

Palin v. N.Y. Times C0940 F.3d 804, 811 (2d Cir. 2019).

4
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career and humiliate hfamily if he doesrt give them monéyand (2) Mr. Carlson’s suggestion
that Ms. McDougal actions were “a classic case of extortion,” which is a cAmeCompl.

19 13-20 Plaintiff submits that Mr. Carlson’s statements were facts, as indicatad by
statement: Remember the facts of the storjhese are undisputed3eeEpisode Transcript;
Am. Compl.qT 10, 12, 16, 34.

Ms. McDougalfiled heroriginal complaint in this actionn December 5, 2018|most a
year after the episode aite Beforeit wasserved with the original complairffox News
removed the case to federal court on the basis of diversity jurisdi@meNotice of Removal,
ECF #1;see als®Amended Notice of Removal, ECF #12 (amending Notice of Removal to
comply with Local Rulesind to clarifythe relevant time to assess the Parties’ citizenship).
Defendant thereafter filedraotion to dismiss the original complaiawd, in respons®|aintiff
filed the Amended Complaint, ECF #27.

Fox Newsagainmoved to dismiss The motion arguebhatwhen read in contexiyr.
Carlson’s statements “cannot reasonably be interpreted as factiaatin Amended
Compilaint fails to allege actual malic€eeMemorandum in Support of Motion to Dismiss,
ECF #29 (“Def. Br.”) at 1-2. In oppositioMs. McDougal suggests that any accusation of a
crime is defamatorper seand that MrCarlson himself admitted that the statements were
factual. SeeMemorandum in Opposition to Motion to Dismiss, ECF #30 (“PI. Br.”) at 7-11.
Additionally, Ms. McDouggal alleges that under recent Second Circuit precedent, she has
adequately alleged actual malicgeePl. Br. at 15-16. In reply, Fox News attetsifo
distinguish that precedent andllsthe Court’s attention to authority holding that accusations of
“extortion” and similar statements are not statements of B@eReply Memorandum in Further

Support of Motion to Dismiss, ECF #31. The Court held oral argument on the Motion to
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Dismiss onJune 17, 2020SeeTranscript of the June 17, 2020 Oral Argument on Defendant’s
Motion to Dismiss [ECF #36].
For the reasons that follow, the Court grddégendant’dMotion to Dismiss this case.

LEGAL STANDARD

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, tetate a claim to relief that is plausible on its fac&8hcroft v. Iqgbgl556
U.S. 662, 678 (2009) (quotirigell Atl. Corp. v. Twombl|ys50 U.S. 544, 570 (2007)JA claim
has facial plausibility when the plaintiff pleads factual contentahaivs the court to draw the
reasonable inference that the defendant is liable for the misconduct allédietivhen
adjudicating a motion to dismiss, the Court “accept[s] all factual allegatiaghe tomplaint and
draw[s] all reasonable inferencede plaintiff's favor.” ATSI Commc'ns, Inc. v. Shaar Fund,
Ltd., 493 F.3d 87, 98 (2d Cir. 2007).

The elements required to allege defamation, and, indeed, the scope of the €aiext/s r
of the statements at issw@#e governed bgpplicable state lawln a tort case in which the
Court’s diversity jurisdiction is invoked, as here, the Court determines wheisdtav to apply
by looking to the choice of law principle$ the forum statehere New York.SeeKlaxon Co. v.
Stentor Elec. Mfg. Cp313 U.S. 487, 496 (1941). The Court will not conduct a full choice of
law analysis here, however, becausetliasParties agree for the purposes of this motloajwo
potential sources of lawNew York and Arizona-are identical orall relevant points and
because Defendant’s constitutional defenses may apply regardless of whisHastag@verns.
SeeTr. at 6:17:4, 18:16-19:11see also BwYork Times Co. v. SullivaB76 U.S. 254, 265,
27980 (1964) (applying constitutional “actual malice” defense to a state @medaon claim).

For example, to allege defamation, New York requiig¢s false statement about the

plaintiff, (2) published to a third party withoutthorization or privilegg(3) through fault
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amounting to at least negligence on part of the publig¢fhethat either constitutes defamation
per seor caused “special damagesSee Foster v. Churchil87 N.Y.2d 744, 751, 665 N.E.2d
153, 158 (1996)Dillon v. City of New York61 A.D.2d 34, 38, 704 N.Y.S.2d 1, 5 (1st Dep't
1999);see alsd-riedman v. Bloomberg, L.P884 F.3d 83, 95 (2d Cir. 2017)Similarly, under
Arizona law, a Defendant is liable when (¢ publishes,2) astatement that ifalseor
defamatory (defined as something that brings the target disrepute or jid@utmncerning the
Plaintiff that(4) the speaker knows, or is reckless or negligent in not knowifgse. See
Antwerp Diamond Exch. of Am., Inc. v. Better Bus. Bureau of Maricopa Cnty §3icP.2d
733, 738 Ariz. 1981). Under the laws toth states, a plaintiff may allege “defamatpar sé
(and, therefore, will not be required to plead special damages) where, amongingsithe
plaintiff is accused of serious criminal conduieeGeraci v. Probst15 N.Y.3d 336, 344 938
N.E.2d 917, 922 (2010Nlodla v. Parker495 P.2d 494, 496 n.1 (Ariz. Ct. App. 1972). Arizona
and New York lawnalsoboth provide that courts considering defamation claims review the
context of the whole publication when analyzing potentially defamatory sp&eehlmmuno
AG v. Moordankowski77 N.Y.2d 235, 244-45, 567 N.E.2d 1270, 1274-75 (N.Y. 1984i)man
v. English 81 P.2d 323, 328 (Ariz. 1991). Because the elements of defamation claims are
substantially identical and because review of the whole context of any st&tesequired
under the laws of both st the Court needot proceed further with choice of law analysis.

In any defamation casthe question of whethéhne statements at issue are statements of
factis a legabne, informed by factual context of the statements in questionChowof N.Y.
v. Ste. Jour Azur S.AZ59 F.2d 219, 224 (2d Cir. 1985}t(is also clear that the determination of
whether a statement is opinion or rhetorical hyperbole as opposed to a fgteséntation is a
guestion of law for the court.”)But see Nat'l ReyInc. v. Mann__U.S. | 140 S. Ct. 344,

34546 (Alito, J., dissenting from the denial of certiorari) (examining a split among sthte a
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federal court®n the issue). Actual malice, on the other hand, must be plausibly alleged by
providing facts to demonstratedafendant’slisregard for the truthfulness of its statemeigse
Palin v. NY.Times Cq.940 F.3d 804, 815-16 (2d Cir. 2019).

DISCUSSION

Fox News seeks dismissal at the pleading stageo constitutional grounds. First, it
asserts thatir. Carlson’s statements the December 10, 2018, episode of his show are
constitutionally protectedpinion commentary on matters of puliicportance andrenot
reasonably understood as being factual. Second, Fox News arguds.tiaDougal has failed
to allege actual malice. For the purposes of this Motion, no other issuagéag. i

Specifically, Fox News has not contestbdtMr. Carlson’sstatements were about
Plaintiff. Ms. McDougal asserts, and Fox News does not dispute, that she is one of the “two
women” to whom Carlson was referring in his remarks, despite never mentioningriest na
SeeAm. Compl. § 13.Fox Newsalso does nathallenge Plaintiff's defamatiogper setheory.

On the other hand/ls. McDougal does not dispute that she is a public figure subject to the
actual malice standardeeTr. at 18:29.

l. Carlson’s Statements Are Not Actionable as Defamation

Fox News first argues thatiewed in contextMr. Carlson cannot be understood to have
been stating factdbut instead that he was delivering an opinion using hyperbole for efeet.
Def. Br. at12-15. Fox News cites to a litany of cases which hblataccusing a person of

“extortion” or “blackmail” simply is‘rhetorical hyperbole,” incapable of being defamatdbge

81t is not significant legally that Ms. McDougal'sime was not stated during thgisede as long as she coulbd
identified some other waySee, e.gElias v. Rolling Stone LLB72 F.3d 97, 1685 (2d Cir. 2017) (1t is not
necessary that the world should understand thk iibe sufficient if those who know thglaintiff can make out that
she is the person meant.’. Plaintiffs need only plead sufficient facts to maikglausible—not probable or even
reasonably likelthat a reader familiar with each Plaintiff wouleéidify him as the subject of the statements at
issue’ (quoting Geisler v. Petrocelli616 F.2d 636, 639 (2d Cir. 1980))).
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Def. Br. at 1611. On the other hanBJaintiff asserts that the accusation of teibn,” coupled
with the description of Plaintif allegedactions, constitute provably false factual assertibat
Ms. McDougal committed a crime, atltat those accusationgy give rise to a defamation
claim. SeePl. Br. at 710.

In Milkovich v. Laain Journal Co, 497 U.S. 1, 19-21 (1990he United States Supreme
Courtemphasized that statements, whether presented as fact or opiajobhe defamatorgnly
where they state or imply a provably false assertidaaif It has long been the law thgimply
invoking a criminal act or accusing a person of a crime does not transform an aherwis
nonfactual statement into a factual assertion if the accusation, in litile sfirrounding context,
is “rhetorical hyperbole” or where the record is “devoid of evidétita anyone thought a
crime was actually committedsee Greenbelt Coop. Pub. Ass’n v. Bres§88 U.S. 6, 14
(1970). In particular, accusations of “extortion,” “blackmail,” and related crimes, aa¢he
statements Mr. Carlson made here, are oftersttued as merely rhetorical hyperbole when they
are not accompanied by additional specifics of the actions purportedly camgtibet crime.

See, e.qgid. (“It is simply impossible to believe that a reader who reached the ‘Wiaxckmail

in either aticle would not have understood exactly what was meant . . verfEhe most

careless reader must have perceived that the word was no more than rhetpeidadlby a
vigorous epithet used by those who considered [plaintiff's] negotiating positiemekgr
unreasonable.”}{ogan v. Winder762 F.3d 1096, 1108 (10th Cir. 2014) (“p&lsations of
extortion are a familiar rhetorical devic&/e all know of colloquial or hyperbolic uses of the
term. Although the term has a derogatory meaning when udeer @ay, we cannot assume that
the term always refers to a crime or similarly heinous condLtike with other words, context
matters.”) Small Bus. Bodyguard Inc. v. House of Moxie,,I1B80 F. Supp. 3d 290, 313

(S.D.N.Y. 2017) (“It is hyperbole, juske her exaggerated statement that she was suffering

9
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from ‘varying degrees of what many people might view as extortion, manipulaaod, find
deceit.” And hyperbole issimply not actionablefor defamatiori. (quoting Gross v. N.Y. Times
Co, 82 N.Y.2d 146, 152, 603 N.Y.S.2d 813, 623 N.E.2d 1163 (3p93)

Such accusations of crimes also are unlikely to be defamatory when, as here, they are
made in connection with debates on a matter of public or political import&eskiorsley v.
Riverg 292 F.3d 695, 702 (11th Cir. 2002) (holding that an accusation that the plaintiff was an
“accomplice to murder” was not actionable because it was made durieghatiénal debate
concerning emotionaltgharged issues of significant public concern,” specifically reggrd
abortion). Such statements are just one type of thettrical hyperbolenormally associated
with politics and public discourse in the United StdteSlifford v. Trump 339 F. Supp. 3d 915,
925 (C.D. Cal. 2018). This is especially true in the context of commentary talk shotelike
one at issue hergvhichoften use “increasingly barbed” language to address issues in the news.
SeeRODNEY A. SMOLLA, 1 LAW OF DEFAMATION 8 6:92 (2d ed.).

The context in which the offendirgiatements were matieremake it abundantly clear
that Mr. Carlson was not accusing Ms. McDougal of actually committing a.cise result,
his statements are not actionable. While Mr. Carlson used the word “extoDeferidant
submits that the use of that word or an accusation of extortion, absent mor@|ys'siose,
figurative, or hyperbolic language” thaes nogive rise to a defamation clainDef. Br. at 9.
The Court agreesSee Milkovich497 U.S. at 20-21. MCarlson’s statementsesein response
to contemporaneous suggestions that President Trump could be impeached due to campaign
finance violations stemming from the payments to Ms. McDowgeissue that attracted
significant public and political concern and ledstestained deba across rdia platforms See
Am. Compl.f149-50. Mr. Carlson tied th@otential of anmpeachment inquiry into his

discussion of the payments to Ms. McDougaéeEpisode TranscriptWhen the statements are

10
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read in context, it is apparent tiMt. Carlson issemarking on hypocrisy he perceives, that
Mr. Cohen could be prosecuted, andfesident impeachetbr actions falling short of the
conduct Ms. McDouggburportedly engaged iduring thePresident’'scampaign. In light of that,
Mr. Carlson’s statements are “a statement on matters of public cbticaraeserve the highest
protection. Milkovich, 497 U.S. at 19lamm v. Am. Ass’n of Uniwomen 201 F.3d 144, 151
(2d Cir. 2000).

A series of decisionsom courts around the couwthold thatsimilar accusations of
extortion or blackmail, especially as related to political issues, are almogsataastrued as
nonactionable See, e.gGreenbelt Pub. Ass; 1898 U.S. 6, 13-14 (1970) (blackmail accusation
was not actionable becauseeferred to real estate zoning and sale negotiations between a city
and a developerHogan 762 F.3d at 1108 (accusation of extortion in connection with settlement
negotiation between former employee and state ageRewick v. Manfredy238 F.3d 248, 262
(3d Cir. 2001) (plaintiff accused of extortion in connection with qurig-settlement talks with his
former lawyer);Brodkorb v. MinnesotaNo. 12€v-1958 (SRN) (AJB), 2013 WL 588231, at
*11-12 (D. Minn. Feb. 13, 2013) (plaintiff accusef extortion in the context of piffiding
settlement of a discrimination claim against state legislatAtgimated Transactions, LLC v.
Am. Bankers Ass;1216 A.3d 71, 87 (N.H. 2019) (plaintiff accused of extortionate demands for
licensing fees in corattion with negotiation over licensing patented technology).

In light of this precederdand the context of “Tucker Carlson Tonigtihé Court finds
that Mr. Carlson’s invocation of “extortion” against Ms. McDougal is nonactiorfalgerbole,
intended tdrame the debate in the guest commentator segment that followed Mr. Carlson’s
soliloquy. As Defendant notelglr. Carlson himself aims to “challenge[] political correctness
and media bias.” Def. Br. at 14. This “general tenor” of the show should tloem ia viewer

that he is not “stating actual facts” about the topics he discassks instead engaging in

11
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“exaggeration” and “notliteral commentary Milkovich, 497 U.S. at 20-21 evinsky’s, Inc. v.
Wal-Mart Stores, InG.127 F.3d 122, 128 (1st Cir. 1997)). Fox persuasively argaeBef Br.
at 1345, thatgivenMr. Carlson’s reputation,ny reasonable viewer “arrive[s] with an
appropriate amount of skepticism” about the statememsatkes.600 W. 115th Corp. v. Von
Gutfeld 80 N.Y.2d 130, 141, 603 N.E.2d 930, 936 (1992hether the Court frames Mr.
Carlson’s statements as “exaggeration,” “tiberal commentary,” or simply bloviating for his
audience, the conclusion remains the sa#tie statements are not actionable.

This interpretation of the segment is bolstered by the disclaimer Mr. Carlson nthee a
outset of hignonologue SeeTr. at 8:219. Specifically, he introdedthe segmenby stating
“We're going to start by stipulating that everything Michael Cohen has told the fedslstalys
true. Now, assuming honesty isosually a wise idea with Michael Cohdnt for the sake of
argumentlets do it in this case, everything he says is[tiueSeeEpisode Transcript (emphasis
added). Mr. Carlson, who is not a lawyseeDef. Br. at 13 n.7, then goes on tate his
opinion: “Now thatsounds likea classic case of extortion3eeEpisode Transcript (emphasis
added). These disclaimengould put any reasonable viewer on notice that Carlson himself
“doubt([s] the veracity of the source of these statements” and that the listenler ahavell. Tr.
at 8:17-18.Mr. Carlson’s statements, instead, seek to frame the issue for a thelvbabows
on the show, ando not comeas a sober factual report.

Fox News has convincingly argued that Mr. Carlson was motivated to speak about a
timely political cause and that, in this context, it is clear that his chargextdrtion” should not
be interpretecs an accusation of an actual crinkdaintiff’s interpretation of Mr. Carlson’s
accusationss strained and, the Court finds, not reasonable when the entire segment is riewed i
context. Itis true that Mr. Carlson added color to his unsubstantisextidal claim of

extortion when he narrated that Ms. McDougal “approached” Mr. Trump and threatened hi
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career and familySeeAm. Compl.  10. But this overheated rhetoric is precisely the kind of
pitched commentary that one expects when tuning talkshows like Tucker Carlson Tonight,
with pundits debating the latest political controversies.

Plaintiff's understanding focusesly onspecificwordsMr. Carlsonstated taken
entirely out of context of what preceded them and what followed. In particulaMdDugal
emphasizes that Mr. Carlsogiterated to his viewerdlRemember the facts ofdlstory. These
are undisputed, Am. Compl. § 10, beforbe went on tostate “Two women approached Donald
Trump and threatened to ruin his career and humiliate his family if he’tgesnthem
money . . [FJor whatever reason, Trump caves to it, andirects Michael Cohen to pay the
ransom.ld. But, immediately before these statements, Mr. Carlson laid out that he was
“stipulating to these assertions “for the sake of argunieSeeEpisode TranscriptAnd, & the
segment continued/r. Carlsonstatechis opinionthat Ms. McDougas alleged conduct “sounds
like a classic case of extortignld. It is true that Mr. Carlsorepeatedly asserted ththe
conduct was extortion during a debate with a guest commentator in whi€aNson also
descibed the payment from Cohen to McDougal as “paying off someone who is extorting you,
threatening to make public details of your personal life, if she dogsnhpaid’ SeeEpisode
Transcript. But there can be no doubt that Mr. Carlson did so as hyperbole to prom@&edebat
a matter of public concern.

As a result, the Court concludes that Mr. Carlson’s statements viewed in Getext
factual representations and, therefore, cannot give rise to a claim for defankatidhis reason,
Defendant’s Motion to Dismiss on this ground is grantedt even if Mr. Carlson’s statements
were actionable, the Amended Complaint still must be dismissed becausefPlastiot

plausibly pleaded actual malice.
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. McDougal Has Failed @ Plead Actual Malice

Individuals who have “assumed roles of especial prominence in the affairs of society”
and who have “invite[d] attention and comment” are generally considered pgbliedi Gertz
v. Robert Welch, Inc418 U.S. 323, 345 (1974).ongstanding Supreme Court precedent
providesthat apublic figure, in turn, cannot recover for defamation unless he or she proves that
the relevant statements were made with actual maiee. New York Times v. Sulliy876 U.S.
254, 280 (1964)Palin, 340 F.3d at 817. Thiefamatory statements must be “made ‘with
knowledge that it was false or with reckless disregard of whether it was false’or@iotirch of
Scientology Int’l v. Behar238 F.3d 168, 173-74 (2d Cir. 2001) (quotihew York Times v.
Sullivan 376 U.S. at 280 (1964)). On a motion to dismiss, “a puigice plaintiff must plead
plausible grounds to infer actual malice by alleging enough tactise a reasonable
expectation that discovery will reveal evidence of actual maliB&d v. Conde NasB807 F.3d
541, 546 (2d Cir. 2015).

Actual malice is a high bar. A plaintiff cannot, for example, allege merely that the
speaker was negligeint failing to uncover falsityor that he should have investigated his claims
further before speakingdarte-Hanks @mmc¢ns, Inc. v. Connaughtorl91 U.S. 657, 688
(1989) (“[F]ailure to investigate before publishing, even when a reasonably ppstean
would have done so, is not sufficient to establish reckless disregatew)York Times v.
Sullivan 376 U.S. at 288[T] he evidence against the Times supports at most a finding of
negligence in failing to discover the misstatements, and is constitutioralfjiagrent to show
the recklessness that is required for a finding of actual nialidestead, the plaintifiieeds to
allege that the speaker possesseltigh“degree of awareness[tife statementsiprobable
falsity.” Garrison v. Louisiana379 U.S. 64, 74 (1964). Moreover, allegation about improper

political or personal biases do not establish actual maiit@ut additional facts to suggest the
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speaker acted pursuant to that bi8se Palin340 F.3d at 814 (requiring more than “sheer
political bias” to establish actual malicé)arte-Hanks Commc’'ns491 U.S. at 665'[A]
newspaper’s motive in publishing a story—whether to promote an opponent’s candidacy or to
increase its circulatier-cannot provide a sufficient basis for finding actual malice.”).

Plaintiff argues that she sufficiently has pleaded actual malice baskeallegations
thatMr. Carlson is personally and politically biased in favor of President Trump,harg, t
would ignore the truth to publish the story supporting h8eePl. Br. at 1117, Am. Compl. {1
47-51. But Plaintiff’'s charge is pure speculatiasypported not by facts but byly conclusory
statements. Because Plaintiff has not alleged any other sufficient basis famgréetual
malice, Plaintiff, who concedes she is a public figaeTr. at 12:23-13:6, 18:2-9, has failed to
state a clainon which relief can be granted.

Ms. McDougal rests much of her argument regarding actual malice on the Second
Circuit's decision inPalin v. New York Time840 F.3d 804 (2d Cir. 2019%e€PI. Br. at 11-16.

In that casgthe Second Circugxamined andiscussed at lengthlitany offactsthatwere
sufficient to allege actual malice at the pleading st&gin, 340 F.3d at 813-15While the

facts ofPalin are somewhagui generisespecially since the facts were only learned by way of a
procedurally defective evidentiary hearing on a motiodismiss,seeid. at 810813, they are
instructive as to the quantum of evidence required to establish a plaugbdade of actual
malice. InPalin, theNew York Timepublished an unsigned editorial, primarily written by
James Bennet, which repeated a lde@punked @im linking former Alaska Governand
candidate for Vice PresideSarah Palin to the 2011 shooting of Representative Gabrielle
Giffords. Id. at 809. In support of an inference of actual malice again®eieYork Times

Palin alleged, with respect $pecific factsthat Bennet was uniquely situated as both politically

biased against her aimpossession alirect knowledge of the debunked claims. As the
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previous Editorin-Chief of The Atlantic Bennethadoversenthe publication of several articles
acknowledging there was no link between Palin and the Giffords shoddirat 814.

Meanwhile, Benneand his brother, United States Senator Michael Bennet of Colorado, had been
active advocatefor gun control, opposed to Palin’s political activitiés. at 815. These facts,

the Second Circuit found, 6ald indicate more than sheer political Biasd supported a

plausible inference of actual malickl. at 814. As an alternate ground, Palin also alleged that

the editorial in question included a hyperlitakan article that specificallgfutedthe defamatory

claim and that this link had remained in the article through Bennet’s edits-amide® Id. at

815. Thisfactalso gave rise to a plausible inference of actual malateat 815.

In sum,the Second Circuibundthat actual malice adequateilysalleged wherg¢l) the
speaker of defamatory statements possessed an editorial and political advoca@uhdckgr
sufficientto suggeshe published thstatementsvith deliberate or reckless dégyard fortheir
truth, (2) the drafting and editorial procegshe statements in questiparmitted an inference of
deliberate or reckless falsification, and (3) the newspapebsequent correction to the
allegedly defamatory articldid not undermine the plausibility of that inferende. at 813.

While Plaintiff attempts to follow thisame roadmabere there areseveral notable
differenceghatundermine any inference of actual malice¢his case For examplel-ox News
neverissued a correction to the statemevits Carlson made on Decembd¥, 2018. Thus, any
bad intent that could be inferred®alin from a decision to publish and (one day later) then to
issue a correction cannot be analogized to this case. With respgeebther fact®laintiff
highlightsin an effortto make out actual malichs. McDougal suggests thét) Fox Newgnot
Carlson himselfhad previously reported on the Cohen criminal prosecution and the payments to
Ms. McDougal without referencing extortion, Am. Compl. 1 41, (2) ®arlson has a personal

relationship with Trump as evidenced by 47 Twitiests(positive tweetdy Trumpabout
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Carlson),Am. Compl. 1 51, and (3) Mr. Carlson had a pre-determined narrative based on his
political bias Am. Campl. 1 4750. SeePl. Br. at 15-16.Ms. McDougal’s allegations
regarding these theories largely are conclusorgpeculative Without more specific facts
bearing on Mr. Carlson’s knowledge motives to act based on personal p&e cannot
establish a plausible inference of actual malice.

First,Ms. McDougal’s theory about prior publications is foreclosed by precedent. While
a speaker may be found to have acted with actual malice if a plaintiff caathbéthe speaker
specifically eviewed a contrary publication previousdge Palin 940 F.3d at 813-814 (naming
specific articles of which the writer of a defamatory article oversaw pubiijaticspeaker is not
otherwise required to seek out contrary stortdarte-Hanks Commias, 491 U.S. at 688
(“[F]ailure to investigate before publishing, even when a reasonably prudent person weauld ha
done so, is not sufficient to establish reckless disregarthteed, irNew York Times v.
Sullivan the Supreme Court rejected a claim idehticahe oneMs. McDougal makes heréhat
because thBlew York Timebad previously reported on an issue while stating the facts
differently, the publication had demonstrated actual ma®w York Times v. SullivaB76
U.S. at 287-88.In this casesimply because Fox News had reported on the Cohen case (and the
payments to McDougal) without reference to extortion does not meavith@arlsonacted
with actual malice when Hankedthe conceptsMr. Carlson did not have any duty to seek out
these edier publicationsand it is instead Plaintiff's obligations to “bring home” an existing
connection between Mr. Carlson and these earlier publicati®es.New York Times v. Sulliyan
376 U.S. at 287.

SecondMs. McDougal’s allegations gbolitical and personddiasalsofall well short of
whatis necessary tallegeactual malice. IiPalin, the Second Circuit endorsedlads’ theory

based on factual assertions and, then, only in conjunction with an allegation thatatker sp
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otherwise had knowledge of the falsity of his statemeR&din, 940 F.3d at 814-15 (finding a
plausible allegation of actual malice where the speaker had personal and fm¢iealand he
himself hadoreviously reviewed and edited articles contradicting his false statembfigs).
McDougals argumentsest only on speculative allegations of a personal friendship between Mr.
Carlson and President Trump and a purpopt@dical agreement/alignment betarethem. See

Am. Compl. § 51 Asthe sole factudbasis for theclaimedpersonal relationshipjs. McDougal
points to 47 instances where the President “tweeted positively about Carlsbe”sotial

media site Twitter Am. Compl. { 51.She alsonakeshe conclusorallegationthatMr.

Carlson is driven to help the President politically and that defaming her wag teat effort.

Am. Compl. 1 48-50.

The Court is unaware of any law—and Plaintiff has not provided dngt-establishes

any number o$ocial medigosts by someone elas indicative of a close personal relationship
sufficient to establish actual malice. Instead, wthike postsnight indicate that the President
follows or even admires Mr. Carlsadhjs pure speculation to assume the reverse, and the tweets
alone certainly do not establish any kind of personal relationship. As a result, the Amende
Complaint allegesnly “sheerpolitical bias” as a basier inferring actual malice, which is not
enough. This is consistent with other pBsiin cases that require specifactual allegations
about the speakerlsias and the reasons a speaker has t&Gke, e.gNelson Auto €nter, Inc.
v. Multimedia Holdings Corp951 F.3d 952 (8th Cir. 2020) (citiiRplin in holding thata
negligent mistake of identity is not sufficient bad motive to show actual maleéjey v.
Dolan, No. 17€v-6903, 2020 WL 818920 (S.D.N.Y. Feb. 19, 2020k[Vidence of ill will
alone, without more, cannot establish actual md)ice.

Because MaMcDougal has not pointed to specific facts pertaining toGarlson’s

alleged biases and otherwise does not provide a permissible supmaorting a findingf actual
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malice, the Court cannot find a plausible inference that actual malice existsef\dtathe
Motion to Dismissis granted on this ground.

CONCLUSION

Plaintiff Karen McDougatlaims to have been defamed by accusations of “extortion”
leveled at her by Tucker Carlson on Defendant Fox News Network’s broadcast. However, as
described herein, Ms. McDougal has not offered a plausible interpretatidhdlstatements Mr.
Carlson made, when read in context, are statements offfaetCourtconcluesthat the
statements andhetorical hyperbole and opinion commentary intended to frame a political debate,
and, as such, aret actionable as defamation. In addition, as a public figure, Ms. McDougal
must raise a plausible inference of actual malice to sustain her defamation@tearhas failed
to do so. The AmendedComplaint offersonly conclusory allegations about Mr. Carlson’s
alleged biases and otherwise pursues theories that agenpted by longstanding precedent.

For tresereasos, DefendanFox News’s Motion to Dismiss themendedComplaint [ECF#28
is GRANTED.

The Clerk of Court respectfully is requested to close the case.

SO ORDERED.
Date. September 23, 2020 M/&?Y KAYIVYSKOCIL
New York, NY United States District Judge
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