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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

GASPAR AVENDANO HERNANDEZ
Petitioner
20-CV-1589(JPO)
_V_
OPINION AND ORDER
THOMAS DECKER et al.
Respondents

J. PAUL OETKEN, District Judge:

In this action a petition for a writ of habeas corpus under 28 U.S.C. § 2241, Gaspar
Avendafno Hernandez seeks relief from his detention by U.S. Immigration and Customs
Enforcement. AvendarnHernandez has filed a letter motiorctompel Respondents to release
him pursuant tdvlapp v. Reno, 241 F.3d 221 (2d Cir. 2001). (Dkt. No. 9.) For the reasons that
follow, the motion is granted.

l. Background

The following facts are taken from the petition for writ of habeas corpus, as amende
and areessentiallyundisputed for purposes of this motiorseg Dkt. No. 12 (“Pet.”).)

Petitioner Gaspar Avendafio Hernandez is a resident of Brooklyn, New York. {Pet.
On February 6, 2020, he was arrested by U.S. Immigration and Customs Enforcement, or ICE,
and detained at the Hudson County Correction Facility. (Pet. {1 15, 45.) On February 24, 2020,
Petitioner filed a habeas petition asserting four claimisicluding, most relevantly, a claim that
heis beingdenied adequate medical care. (Dkt. No.11§-15.) On March 30, 202Betitioner
filed an amended habeas petitesserting the same claim in the renewedtext of the

COVID-19 epidemic. $eePet.11119-26)
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Petitioner suffers from several severe medical conditions. During Pettianest, ICE
officers tased Petitioner between fifteen and twenty times in the legs and(Patk{f 1819.)

He subsequentlyeceived medical treatment at Maimonidésdical Center, at which he was
diagnosed with a right bundle branch block, or “an interruption or alteration of the alectric
conduction of the heart.” (Pet. { 33.) He was also diagnosed with rhabdomyolysis, “a condition
in which breakdown of muscle fiber release[s] protein into the blood,” potentiallyingsinl

“damage to the kidneys, dangerous electrolyte abnormalities, [or] death.” (Pet.P8doner

was instructed to obtain “followp care with a cardiac specialist,” including “an echdicgram

and electrocardiogram.” (Petlf®1.) Petitioner has not yet received this follggveareduring

his detention at Hudson County Correction Facility. (Pet.  122.)

On March 22, 2020, the first case of COVID-19 was reported at Hudson County
Corredion Facility. (Pet. 90.) Petitioner faces an increased risk of death from COVID-19 due
to his underlying medical conditions. (Pet. 1 94, 97.) Hudson County Correction Facility has
implemented some measures to slow the spread of COVID-19 in thigy fé2kt. No. 11 at 4)
however, “[s]ocial distancing is impossible.” (Pet. 1 92.)

On March 23, 2020, Petitioner filed a motion seeking interim release pending disposition
of the habeas petition unddiapp v. Reno, 241 F.3d 221 (2d Cir. 2001). The motion argues that
Petitioner is “particularly vulnerable to COVAD9” and that the Hudson County Correction
Facility cannot “respond adequately” to the health risks posed by the disease. (Dktt Ne. 9 a
3.)

. Legal Standard

“[T]he federal courts havmherent authority to admit to bail individuals properly within
their jurisdiction” Mapp v. Reno, 241 F.3d 221, 226 (2d Cir. 2001). This powsrd limited

one, to be exercised in special cases onllg.” To obtain relief, “[the petitioner must



demastrate that the habeas petition raise[s] substantial claims and that extrgordina
circumstances exist[] that make the grant of bail necessary to make the habeasftautdy.”
Id. (second alteration in original) (quoti@yune v. Coughlin, 913 F.2d 41, 44 (2d Cir. 1990)).

[1. Discussion

To obtain interim release unddiapp v. Reno, Petitioner must demonstrate both that his
petition raises “substantial” claims and that “extraordinary circumstances.” &ach
requirement is discussed in turn.

A. Substantial Claims

Among other claims, the petition for a writ of habeas cogaserta claim of deliberate
indifferent toPetitioner'smedical needwhile in detention. (Pet. 1 119-26.) Civil detainees
enjoy the right to be free from deliberate indifference to their serious meded. 18ee
Charlesv. Orange County, 925 F.3d 73, 85-86 (2d Cir. 2019). For federal detainees, the
relevant guarantee is the Fifth Amendment’'s Due Process ClSessal. That guarantee
encompasses the rights of Petitioner h@sRQue Process Clause appliesatl ‘bersons’ within
the United States, including aliens, whether their presence here is lawfulfuintemporary, or
permanent.”Zadvydas v. Davis, 533 U.S. 678, 693 (2001).

Deliberate indifference requires a tpart showing. First, Petitioner must establish that
he has a serious, unmet medical negsk Charles, 925 F.3d at 86. Second, Petitioner must
establish thaRespondentacted with deliberate indifference to that need.

Here, the first requirement is easdgtablished. A serious medical need is one that “may
produce death, degeneration, or extreme pdith.(quotingHathaway v. Coughlin, 99 F.3d 550,
553 (2d Cir. 1996)). Petitioner’'s rhabdomyolysis, if left untreated, “can lead to kidney damage
and dedt.” (Pet. § 121.) Relatedly, Petitioner vedsodiagnosed with an abnormality in his

cardiac electrical conductionld() Standing alone, these conditions already present a risk of



“death, degeneration, or extreme paiharles, 925 F.3d at 86 (quotingathaway, 99 F.3d at
553). But in the context of the COVID-19 epidemic, these conditions render Petitioner
peculiarly at risk of serious injuryr deathin the event he contracts @@ -19. (Pet. § 975ee
also Dkt. No. 122 at16 (enumerating “highisk” categoriesor COVID-19).) Notably,
Respondents do not appear to dispute that Petitioner's medical conditions place him in a high-
risk category for experiencing serious injury eath from COVID19. (Dkt. No. 11 at 4.)
Furthermore, Petitioner's medical need remains unmet. The record indiGtes

Respondents have not taken any action to address the particular risks that COVID-1® poses t
highisk individuals like PetitionerRather,Respondentsite only generalizedproactive
measures to prevent detainees within its care from contracting and spreadiingstfie
including

modifying the intake process for all incoming detainees and

pre-screening of all newly admitted deta@seprior to admission to

the facility . . .; suspending all contact and noontact visits at the

jail; dramatically increasing sanitation frequency in housing units at

}25 jail; and screening of all employees and vendors who enter the
(Dkt. No. 11 at 4.)These measures, howevare unresponsive to Petitioner’s specific medical
need— the risk posed by COVID-19 to high-risk individuaiparticular See, e.g., Coronel v.
Decker, No. 20€CV-2472, 2020 WL 1487274, at *5 (S.D.N.Y. Mar. 27, 2020) K§T
government] has not isolated these high-risk individuiilsas not created special safety or
hygiene protocols for them or for staff interacting with them to follow. . . . And of courss, it ha
not releasefPetitioner] even though doing so is within the agency’s sound discrgtionhus,
Petitioner has met the first requirement to state a claim for deliberate indifference

The second requiremeistalso met. To establish tHaespondentacted with deliberate

indifference, Petitioner “can allegéther thafthey] knew” or that they‘should have known” that



failing to provide the complained of medical treatment would pose a substantial risk to hi
health.” Charles, 925 F.3d at 87. As an initial matter, Petitioner has established that
Respondents had actual knowledge of his serious, unmet medical condition. On March 24, 2020,
Petitioner submitted a letter to ICE detailing his medical needass®ttingin particular, his
heightened risk for serious harm or defattim COVID-19 due to his underlying heart
conditions. (Dkt. No. 12-2 at 59.) Respondentstherefore aware of Petitioner's medical
condition and the particularized risk posed to them by COVID-19.

Despite this knowledge, Respondents “can poimbtspecific action that [they have
taken] in direct response to this serious, unmet medical n€&midnel, 2020 WL 1487274, at
*5. Respondentsite “proactive measures” like modification of the intake process and
increasing sanitation frequency. (Dkt. No. 11 at 4.) €8t if such measures sufficed to meet
the medical needs of ordinary detaindbsse measures “do nothing to alleviate gpexific,
serious, andunmet medical needs af. . highrisk [detainees].”Coronel, 2020 WL 1487274, at
*5; see Johnson v. Wright, 412 F.3d 398, 404 (2d Cir. 2005) (holding that even if a policy were
“generally pstifiable. . . the application of the policy in [a particular] case could . . . amount[] to

deliberate indifference”). Nor is it clear that the sures are “generally justifiable.” As

courts in this Circuit have concluded, such measures are “paitesufficient” to protectny
detainees from infection absent “enforcement of requisite social distan&agphk v. Decker,

No. 20CV-2518, 2020 WL 1481503, at *5 (S.D.N.Y. Mar. 26, 2026¢ also Coronel, 2020

WL 1487274, at *5 (noting that “[n]Jond these steps are adequate to mitigate the transmission
of the virus when there’s already documented community-based transmission, and spread of

coronavirus from staff, vendors, or contractors” (alteration in original)).



In short, Respondented actual kowledge of Petitioner’s serious, unmet medical need
and did nothing in respons@he Court concludes that such facts stegalestantial claim for
deliberate indifferenceSee Coronel, 2020 WL 1487274, at *6 (concluding petitioners were
likely to succed on deliberatendifference claim because the government failed to “introduce]]
any evidence of actions it took in response to the particular risk COVID-19 poses teskigh-
individuals like the Petitioners”Basank, 2020 WL 1481503, at *5 (concludingtitioners were
likely to succeed on deliberatedifference-claim because the government “could [not] provide
the Court with any information about steps taken to protectisggidetainees like Petitioners”).

B. Extraordinary Circumstances

Release undevlapp is appropriate only iféxtraordinary circumstances. make
[immediately release] necessary to make the habeas remedy effediagp, 241 F.3d at 230
(quotingluteri v. Nardoza, 662 F.2d 159, 161 (2d Cir. 19815evere health issues” are “the
prototypical . . . case of extraordinary circumstances that justify releadm@ealjudication of
habeas.”Coronel, 2020 WL 1487274, at *9. Such is the case here. Petitioner argues that he is
being subject to unconstitutional conditions of confinement — specifically, continued risk of
exposure to COVID-19 —and he seeks release so that he can avoid infectioRetitioner([]
were to remain detained, [he] would face a significant risk that [he] would coGiEa/ID-

19 — the very outcome [he] seek[s] to avoidld. Accordingly, immediate release is necessary
to “make the habeas remedy effectivéfapp, 241 F.3d at 230 (quotirigteri, 662 F.2d at 161).

V. Conclusion

For the foregoing reasorBetitioner'smotionto compéimmediatereleasegpending
resolution of his habeas petiticn"GRANTED. The Court hereby orders Respondents to
immediately release Petitioner on reasonable conditibhe.parties are ordered to meet and

confer ando propose reasonable bond conditiondater tharApril 1, 2020, at 1:00 p.m.



The Clerk of Court is directed to close the motion at Docket Number 9.
SO ORDERED.

Dated: April 1, 2020

New York, New York /%(/

V ~ J. PAUL OETKEN
United States District Judge
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