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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

STATE OF NEW YORK

Plaintiff,
20-CV-3020(JPO)
_V_
OPINION AND ORDER

UNITED STATES DEPARTMENT OF
LABOR, et al.
Defendants.

J. PAUL OETKEN, District Judge:

The ongoing COVID-19 pandemic has visited unforeseerdeastichardship upon
American workers. In response to this extraordinary challenge, Congress padsachilies
First Coronavirus Response Act, which, broadly speaking, entitles employees who agdanabl
work due to COVID19’s myriad effects to federally subsidized paid lea@engress charged
the Department of Labd¢fDOL”) with administeringhe statuteand the agency promulgated a
Final Rule implementing thé&aw’s provisions. See85 Fed. Reg. 19,326 (Apr. 6, 2020) (“Final
Rule”).

The State of New York bringhis suit under the Administrative Procedure Act, cliaign
that several features BIOL’s Final Ruleexceed the agencyauthority under thetatute The
parties have crosmoved for summary judgment, ab®L has moved to dismiss for lack of
standing. For the reasons that follow, the Court concludes that New York has standing to sue
andthatseveralfeatures of the Final Rukre invalid New York’s motion for summary
judgment is therefore grantedsaobstantiapart as explained below.

l. Background

“COVID-19 [is] a novel severe acute respiratory illness that has killechore than

1[5]0,000 nationwideto date South Bay United Pentecostal Church v. NewsiiS. Ct.
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1613, 1613 (20200Mem.) (Roberts, C.Jconcurring in denial of application for injunctive
relief); see alsaCenters for Disease Control and Prevention, Coronabiisesase 2019: Cases
and Deaths in the U.Shitps://www.cdc.gov/coronavirus/2019-ncov/cases-updatesisss
deaths.htm(last visitedAug. 1, 2020). “At this time, there is no known cure, no effective
treatment, and no vaccine. Because people may éetéaf but asymptomatic, they may
unwittingly infect others.”South Bay United Pentecostal Chur@d0S.Ct. at 1613
Accordingly, social-distancing measures have been taken nationwide, by state and local
governments and by civil society, stem the sad of the virus. The impact on American
workersis multifold, as boththe infection itselfind the publidiealth responseave been
dramatically disruptiveo daily life and work.

The legislation at the heart of this litigation, the Families First CeiomaResponse
Act, is one of several measures Congress has tak@ovale relief toAmerican workers and to
promote public healthSeePub. L. No. 116-127, 134 State. 178 (Mar. 18, 2QZFFCRA").
Broadly speaking, and as relevant here, the FFCRi§aibk employers to offer sick leave and
emergency family leave to employeeso are unable to work because of the pandemic. By
granting the employers a corresponding, offsetting tax credit, Congress subbielizekdnefits,
though the employers frortie costs.

This litigationinvolves two major provisions of that law: the Emergency Family and
Medical Leave Expansion ActEFMLEA ") and the Emergency Paid Sick Leave Act
(“EPSLA").

A. Emergency Family and Medical Leave Expansion Act

As its name suggests, teBEMLEA entitlesemployees who are unable to work because

they must care for a dependehtld due to COVID-19 to paitkavefor a term of several
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weeks! SeeFFCRA §83102(a)(2); 3102(b)Formally, it is an amendment the Famiy and
Medical Leave Act (FMLA”), 29 U.S.C. § 260&t seq.Congress ultimately foots the bill for
these benefits, by way of a tax credit to the employer or self-employed indiviseetFCRA
8§ 7003(a), 7004(a).
An employer of “an employee who is a health care provider or emergency responder may
elect to exclude such employee” from the benefits provided bgRMLEA. SeeFFCRA
§ 3105. The FMLA defines “health cangrovider” as “a doctor of medicine or osteopathy who is
authorized to practice medi@ror surgery (as appropriatedr “any other person determined by
the Secretary to be capable of providing health care services.” 29 U.S.C. § @®11(6)

B. Emergency Paid Sick Leave Act

The EPSLArequires covered employers to provide paid keke to employees with
one of six qualifyingCOVID-19+elatedconditions. SeeFFCRA88 5102, 5110(2)The
conditions include that the employ€#) “is subject to a Federal, State, or local quarantine or
isolation order related to COVHD9”; (2) “has been adsed by a health caproviderto self
guarantine due to concerns related to COXYD: (3) “is experiencing symptoms of COVALD
and seeking a medical diagnosis”; {#)caring for an individual subject” to a quarantine or
isolation order by the goverrant or a healthcangrovider, (5) is caring for ahild whose school
or place of care is closed, or whose childcare provider is unavailable, beca@¥I|bf-T9; or

(6) “is experiencing any other substantially similar condition specified by ttretdey ¢ Health

! The first ten days for which an employee of a covered employer takes emergency
family leave under the EFMLEA may be unpaid, but after ten days, employees e éntit
job-protected emergency family leave at tthirds of their regular wages for anottien weeks
SeeFFCRA § 3102(b) (adding FMLA § 110(b)(2)).

2 The EPSLA entitles fultime employees to 80 hours — or roughly two weeks — of job-
protected paid sick leaved. 88 5102(b)(2)(A), 5104(1).
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and Human Services in consultation with the Secretary of the Treasury arettb@ay of

Labor.” 1d. § 5102(a). In parallel to theHMLEA'’s exemption for healthcare providers, under
the EPSLAan employer may deny leave to an employee with a qualifying condition if the
employee “is a health care provider or an emergency resporiderThe statute specifigbat
“health care provider” has the same meaning given that term in the FMLA.5110(4) (citing

29 U.S.C. 8§ 2611)And the Secretgrof Labor “may issue regulations to exclude certain health
care providers and emergency responders from the definition of empldgeg8.5111(1).Asiit
does undethe EFMLEA, the federal government ultimately covers the coth@benefits
throughatax credit to employers. FFCRA 8§ 7001(a), 7002.

C. The Department of Labor’s Final Rule

On April 1, 2020DOL promulgated its Final Rule implementing the FFCRAs
explained in greater detail below, the pressailenge relates to four features of that regulation:
its so-called “workavailability’ requirementits definition of “health care providerfts
provisions relating to intermittent leave; atgldocumentation requirements. Broadly speaking,
New York argues thiageach of these provisions unduly restricts paid leave.

OnApril 14, 2020, New York filedhis suit and simultaneously moved for summary
judgment. $eeDkt. No. 1.) OnApril 28, 2020,DOL crossmoved for summary judgment and
moved to dismiss for lack of standingsegeDkt. No. 24.) Those motions are now fully briefed,
and the Court has received the brief of aroigiaeService Employees International and
1199SEIU, United Healthcare Workers Eimssupport of New YorK. (SeeDkt. No. 31.) The

Court heard oral argument on May 12, 2020.

3 The Rule was promulgated without notice-amathment procedures, pursuant to a
statutory designation of good cause under the ABéeFFCRA §88501(a)(3), 5111.

4 Theunions’ motion to filetheir amicus brief is granted.SéeDkt. No. 31.)
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Il. Legal Standard

Summary judgment is appropriate when “there is no genuine dispute as to angl mater
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 86{ah “a
party seeks review of agency action under the APA, the ‘entire case on review is a guiestion
law,” such that ‘judicial review of agency action is often accomplished by fiiagsmotions
for summary judgment.”Just Bagels Mfg., Inc. v. Mayorke800 F. Supp. 2d 363, 372
(S.D.N.Y. 2012) (alteration and citation omitted). Sitting as an “appellate tribtimadistrict
court must “decid[e], as a matter of law, whether the agency action is . . . consigtahewi
APA standard of review.Zevallos v. Obamal0 F. Supp. 3d 111, 117 (D.D.C. 2014) (quoting
Kadi v. Geithner42 F. Supp. 3d 1, 9 (D.D.C. 2012jf'd, 793 F.3d 106 (D.C. Cir. 2015).

1. Discussion
A. Standing

The Court’s analysis begins with its jurisdictiepgecificallythe State oNew York’s
starding to sue.Though DOL styled its objection to New York’s standing as a motion to dismiss
pursuant to Rule 12(b)(1), “each element [of standing] must be supported in the saazeany
other matter on which the plaintiff bears the burden of praofwith the manner and degree of
evidence required at the successive stages of the litigatioeh v. Deéndersof Wildlife, 504
U.S. 555, 561 (1992). New York has moved for summary judgment on its claims, and it bears
the burden of proddt trialto show its own standing. Irrespective of DOL'’s labeling, then, New
York must demonstrate, througaffidavit or other evidence,it. at 561 that thereexists no
genuine dispute of material fact that it has standing, as itaowsith respect to every elemen
of its claim to obtain summary judgment.

To establishts constitutional standing, New York must demonstrajea injury in fact

.. .[thatis] concrete and particularizg¢and] actual or imminent, not conjectural or
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hypothetical,”(2) that the injury isfairly traceable to the challenged actioand (3) that it is
“likely . . . that the injury will be redressed by a favorable decisibnjan, 504 U.Sat 560
(internalalterations, quotation marks, acitationsomitted). All three components of
standing —injury-in-fact, causation, andedressability— are contestetiere.

In the context of state standing, courts generaltpgnizethreetypes of constitutionally
cognizable injuries. Firslike a private entitya state maguffer adirect, proprietary injury, for
example, a monetary injuryfSeeNew York v. Mnuchid08 F. Supp. 3d 399, 408 (S.D.N.Y.
2019). Second, a state may suffer an injury to itsalted “quasisovereign interests.Alfred L.
Snapp & Son, Inc. v. lRRato Rico ex rel. Barez58 U.S. 592, 607 (1982). Though the universe
of “quasisovereign interests” has never beemprehensively defined, it is understood to
encompass both “the health and well-beind]physical and economic -6f its residents in
gereral,” as well as the state’s interest in “not being discriminatorily denied itfuligtatus
within the federal system.Id. When a state sues to vindicate its qusasiereign interests, it is
said to be suing in ifgarens patriaecapacity Id. (The third type of injury, which is not at issue
in this caseis an injury to a sovereign interest, such as “the power to create and enforce a legal
code,”id., or those implicated in th&adjudication of boundary disputes or water rights,”
Connecticut vCabhill, 217 F.3d 93, 97 (2d Cir. 2000).) Importantly, thestgories
(proprietary, quasi-sovereign, and sovereign) are not hermetically sealedrfecamother, and a
single act may injure a state in more than one respect

New Yorkclaimsthat theFinal Rule’s challengeféatureswhich eithedimit paid leave
or burden its exercise, impose both proprietary and quasi-sovereign injuries on th{Ssate
Dkt. No. 27 at 3—13.) Without paid leave, New York argeesloyees must choose between

taking unpaid leave and going to waken when sick (SeeDkt. No. 27 at 7-13.)Some
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employees will elect thiormer, the State predigtdiminishing theitaxable income and
therefore the State’s tarvenue. $eeDkt. No. 27 at 11-13.5omewill choose the latter,
escalatinghe spread of the virus artlereby raisinghe State’s healthcare costé§SeeDkt. No.
27 at 7-10.) And overall, the bind employees are left in will resgjtaaterreliance on various
stateadministered programsydreasing the State’s administrattuerden. $eeDkt. No. 27 at
10-11.)

Thesepredictiors aresupported by New York’s record evidence, which consists of
declarations from publibealth and policy experts opining, based on empirical studies, that when
paid leave is diminished, fewer sick employees take leave, transmissioriké flliseases rises,
and more employees take unpaid leavi&eeDkt. No. 26,Ex. 1,  17; Dkt. No. 26, Ex. 4 {1 12.)
Indeed, the Final Rule itself is grounded in an acknowledgement that a dearth of yaidillea
result in employees’ being “forced to choose between their paychecks and the indiadiual
public health measures necessary to combat C&@WD Final Rule atl9,335. The evidence
also suggests that the predictable consequence of the Final Rule will be less taxalddancom
the state, because both regular wages and paid leave benefits areitaxaide but unpaid
leavegenerates no taxable incom@&eeDkt. No. 26, Ex. 3.)Becausé€ [a] state’s ‘losf
specifictax revenues’ is a ‘dire¢proprietary] injury’ capable of supporting standihfjlew
York may sue to vindicate thige]xpected financial los8 New York408 F. Supp. 3d at 409
(quotingWyoming v. Oklahom&02 U.S. 437, 448 (1992pmphasis added)

DOL complains thaNew York’sevidence is insufficient because at summary judgment,
the Statas required to show “empirical” evidence quantifying these effects “in mitymal
concrete numbers and terms.” (Dkt. No.a88.) But no precedent requires the Court to

disregarchon-quantitative evidence, or to demand specific numerical projections. To the
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contrary, lecause evetan identifiable trifle’ suffices to demonstrate standingdpited States v.
Students Challenging Regulatory AgeRegcedure{SCRAP)412 U.S. 669, 689 n.14 (1973),
all New York must show is that it will be injured, not the magnitudiésonjury. Indeed, the
very out-ofeircuit precedentited byDOL eschews any notion that tepecificamount of the
financial loss rather than the mere fact of it, must be shown to demonstrate staBéiag.
Massachusetts W.S. Dep’t of Health and Human Servd23 F.3d 209, 226 (1st Cir. 2019)
(“The Departmentattack on the accuracy of the numbers provided by the Commonwealth
misses the point: the Commonwealth need not be exactly correct in its numericalessitimat
order to demonstrate an imminent fiscal haymd. (“Whether costs to the Commonwealth are
above or below this [estimate], they are not zerén"urging that New York’snjury is not
sufficiently “concretized,” DOL confuses a qualitatively concrete harm, whielstanding
precedents require, with a quantitatively concrete harm, which has no specialitomnat
significance.

Nor is the causal chain between the challenged action and the predicted harm too
attenuated The chain consists &éw links, none of whiclbOL canseriously contest
Restricting eligibility and increasing administrative burdens for paid ledl/eeduce the
number of enployees receiving paid legv@me employees who need leave will therefore take
unpaid leave;ther income will decreaseshrinkingthe state’sncome taxbase Despite he
federal government'sharacterization, this hardly an argument “that actiotaken by United
States Government agencies [will] injure[] a State’s economy and thereby cause[] @ ideclin

general tax revenuesWyoming 502 U.S. at 448. To the contraityis the specificand

5> The Court need not and does not address the alleged diminution in thesalattax
revenue, which admittedly rests on a more attenuated causal chain.
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imminently threatenediminution of an identifiable s@oe of tax revenueAnd by the same
token, New York’s injury will be redressed by a favorable ruli8ge Carpenters Indus. Council
v. Zinke 854 F.3d 1, 6 n.1 (D.C. Cir. 2017) (Kavanaugh(“Causation and redressability
typically overlap as two sidad a causation coin . . . . [I]f a government action causes an injury,
enjoining the action usually will redress that injury.” (citation and internal qaotatarks
omitted).

Because the threatened injury to New York’s tax revenue is sufficient torsuppo
standing, the Court need not addrbesstate’salternative theories of standing, namely, the

potential burden on its healthcare system or the injury to its goasieign interests.

® Though the Court does not reach New York’s argument regapdiems patriae
standing, a few words are in order about that theory. By invokipguitns patriaestanding,
New York invites the Court to enter something of a legal thicket. It ises@blished that an
injury to a State’s quasiovereign interest fulfills Article 1lI's requiremetitat a State suffer an
injury-in-fact. SeeAlfred L. Snapp & Son, Inc458 U.S. at 607. But the courts have also long
recognized that generally, at least in constitutional cases, a State may netiiapakens
patriae standing against the federal government, because, the traditionalatistifigoes, “[ijn
that field, it is the United States, and not the State, which representagpamens patria€
Massachusetts v. MellpR62 U.S. 447, 486 (1923).hiscommonlaw limitation is known as
the “Mellon bar,” named for the almost hundrgelarold case in which it was first articulated.
See id.

The success of New Yorkfgarens patriaeargument turns on a fundamental but arguably
unresolved doctrinal question about Mellon bar: DoedMellon applyin suits, like this one,
brought by a state to enforce a statute rather than the Constit@an€onnecticut v. U.S.

Dept of Commerce204 F.3d 413, 415 n.2 (2d Cir. 2000) (declining to address question). The
traditional justification for the judgeadelimitation would seem to hold no waterthat

context, because “fip prerogative of the federal government to represent the interests of its
citizens. . . is not endangered so long as Congress has the power of conferring or withholding
the statutoy right. Maryland People’s Counsel v. FERT50 F.2d 318, 320 (D.C. Cir. 1985)
(Scalia, J.)

New York contends that the Supreme Court’s decisidvMassachusetts v. EPA
definitively resolves this doctrinal question in favor of a stgtaiens patriaestanding in
statutory actions. SeeDkt. No. 27 at 3-5see als®49 U.S. 497 (2007).) ThHdassachusetts
majority’s discussion gbarens patriaestanding is not a paragon of claribyt that case aside,
sound arguments nonetheless still seem to support the conclusion tatltdrebar does not
prohibit suits in which Congress has conferred a statutory cause of action upon alstatés
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no serious question that a quasivereign injury satisfies the “irreducible minimum”Aaticle

[Il standing; [o]therwise the numerous cases allowragens patriaestanding in suits not
involving the federal government would be inexplicdbl®laryland People’s Counsel60 F.2d
at 321. Moreover, as noted at the outset, the traditional justification fivtetlhen bar is
seemingly inapt in the context of claimmsolving statutory rights.And the imposition of a
judge-made, prudential bar $aitwhenthere exists a constitutional case or controversy and
Congress has endowed the litigant witstatutory causef@ctionis seeminglyincongruous with
the modern recognition th&d federal court’s obligation to hear and decide” cases within its
jurisdiction “is virtually unflagging,’seeLexmark Int’l, Inc. v. Static Control Componenits.,
572 U.S. 118, 128 & n.4 (20L4dinternal quotation marks and citation omitted), as well as with
basic separatienf-powers principles.

The relevant question, then, would seem to be not whether the statsmbtisitional
standingo bring a suit in itparens patriaecapacity(it does, if ithas suffered a quasovereign
injury), but rather whether tretate hastatutorystanding. Or, to use modern parlance, the
relevant question is whether the stat@sgressionally conferred cause of aci®napacious
enough to supportarens patriaesuit SeelLexmark 572 U.Sat 128 n.4 (2014jexplaining
that “prudential standing” is really a question of a litigant’s cause of actind@ed, even
Defendants accept the conclusion th&ongress has furnished a causaaifon toNew York
for this kind of suit, thé/ellon bar has no applicationSéeDkt. No. 25 at 13.) That conclusion
squares with the Second Circuit’s approacharens patriaecases involving private defendants,
which distinguishes between the question of constitutional injury to a sésieign interest
and statutory standing to bringparens patriaeaction. SeeConnecticut v. Physicians Health
Servsof Connecticut, In¢.287 F.3d 110, 120 (2d Cir. 2002). The touchstone, then, is
congressionahtent.

The D.C. Circuit, which DOL invokes repeatedly, takes just such an approach. That
court has long recognized “that the courts must dispensdthiellon bar]if Congress so
provides: Maryland People’s Counsel60 F.2d at 321see alsdsovt of Manitoba v.

Bernhardt 923 F.3d 173, 181 (D.C. Cir. 201@Because th&lellon bar is prudential, we have
held that the Congress may by statute authorize a State to sue the federal guviaritsne
parens patriaeapacity’). And though a recent D.C. Circuit opinion, heavily relied upon by the
federal government hereeld that thegeneral cause of action in the APA did aftineevince an
intent to authorizg@arens patriaesuits by states against the federal government, it withheld
judgment on the forfeited argument that the underlying statute fotimnigasis of the action (in
that case, the National Environmental Policy Act) didisbbn.4. In short, the D.C. Circuit did
not adopt a brighline rule that APA suits cameverbe brought in a stateparens patriae
capacity, but rather indicated that the question may turn on congressional irdeptessed in
theunderlyingstatutethat the litigant claims was violated hat the inquiry might turn on the
underlying statute is consistent with diregury cases under the AP#herethe question of
“statutory standing”i(e., the cause of actio@lsoturns on “thestatutory provision whose
violation forms the legal basis for his complain&fr Courier Conference of Am. v. Am. Postal
Workers UniorAFL-CIO, 498 U.S. 517, 523 (1991) (internal quotation marks and citation
omitted).

10
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Having determined that the State possesses standing basegropristary injuryto its
tax revenuethe Court proceeds to the merits.

B. The Work-Availability Requirement

New York’s first challenge goes to a fundamental feature afetpelatoryschemethe
work-availability requirement. By way of reminder, tBE3.A grants paid leave to employees
who are “unable to work (or telework) due to a need for leave because” of any of siDQOVI
related criteria.FFCRA85102(a). Thé&FMLEA similarly applies to employees “unable to
work (or telework) due to a need for leave to care for . . . [a child] due to a public health
emergency.”FFCRAS8 101(a)(2)(A). The Final Rule implementing each of these provisions,
however, excludeBom these benefitamployees whose employers [Haot have work” for
them. SeeFinal Ruleat 19,349-5(88 826.2@a)(2), (6), (9), (b)(1)).

The limitation is hugely consequential for the employees and employers covered by the
FFCRA because the COVHR9 crisis has occasioned the temporary shutdown and slowafown
countlesdusinesses nationwide, causing in turn a decrease in work immediately available for
employees who otherwise remd&mmally employed. The worlavailability requiremeninay
therefore greatly affect the breadththe statutory leave entitlements.

The question posed to ti@murt is whether the woravailability requirement is

consistent with the FFCRA. But before turning to that central issue, the Cotrichdusss the

That understanding has considerable virtues: it harmopaess patriaecases with
modern standing doctrine, and it confinesMuadlon doctrine to its justifiable limits. Neither
party here, however, has briefed the question of precisely how this Court should disbern s
congressional intent — for example, whether the normal zoigerkests test for statutory
standing under the APA applies, or whetheparnens patriaesuits against the federal
government, federalism concerns require something more searching. And ifithatState’s
direct, proprietary injury is sufficient to confer constitutional standing, antetiezal
government has not disputed that theeSpessessesraht of action to vindicate that injury.
The Court therefore need not decide these thorny academic issues.

11
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antecedent question of the weakailability requirement’s scope. Specifically, in the context of
the EPSLA the express language of the Final Rule applies the a@#ability requirement to
only three of the six qualifying condition§eeFinal Rule at19,349-50 (§ 826.20(a)(2), (6),
(9).) DOL nonetheless urges the Court to superimploseequiremendntothe three remaining
conditions. In its view, the statute’s language compels the work-availabgityreenent, and
therefore, the Final Rule must be interpretedpply it to each of the six enumerated
circumstances(SeeDkt. No. 30 at 8.)

Evenif DOL'’s statutory premise were correct, however, its conclusion would not follow.
No canon of regulatory interpretation requires this Court to adopt a saving coastaidtie
Final Rule, or to interpret it so as to avoid conflict with the statuteth@ contrary, the Court
must interpret the Final Rule baseditsi'text, structure, history, and purposeKisor v. Wilkie
139 S. Ct. 2400, 2415 (2019n arguing that the regulation must be interpreted consistent with
the statute, even if such an@rpretation is contrary to the regulationtsambiguouserms,DOL
puts the proverbial cart before the hofse.

This Court therefore undertakes anew the task of interpreting the Final Riliie, $0

doing, concludes that its terms are cle@ihe work-availability requirement applies only to three

" The doctrine oAueror Seminole Roclleference is of no help @OL here. Just last
term, the Supreme Court made clear that “convenient litigating positionsbiaeatitled tosuch
deferenceKisor, 139 S. Ctat2417, andDOL has not explained how the interpretation advanced
before this Court is anything more than a newly articulated litigating position.

It is true thatdeference to an interpretation of a regulation embodied in the regulation’s
preamble is usually warranted, as it “is evidence of an aggeoogtemporaneous understanding
of its proposed rules.Halo v. YaleHealth Plan, Dir. of Benefits & Records Yale Un®&19
F.3d 42, 52-53 (2d Cir. 201@itation omitted). But the preamble only reinforces that the
work-availability requirement applies only to three of the six qualifying conditions, frit thialy
mentons the requirement in its discussiorsomequalifying conditions.See85 Fed. Reg.
19329-30. And, in any event, even if the preamble supported the agency’s position, it could not
countermand the unambiguous terms of the regulation itself.

12
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of the Emergency Paid Sick Leave Act’s six qualifying conditions. Nothing in théRih's
text or structure suggests the requirement applies outside of the three cincessbavhich it is
explicitly attached. Angdas traditional tools of textual interpretati@ach the explicitrecitation
of the requirement with respectdomequalifying circumstances suggests by negative
implication its inapplicability to thether three.SeeN.L.R.B. v. SW Gen., Ind.37 S. Ct. 929,
940 (2017).DOL has proféred no reasqrapart from its statutory argumetiiat the regulation
should be interpreted to apply the requirement more broadlythkadrinal Rule’sxpress terms
command Accordingly, the Court concludéhat the worlavailability requirement applies only
to three of the six qualifying conditiommder the EPSLA, as well as family leave under the
ERMLEA.

The guestion remains, however, whether that regime exceeds the agency’s authority
under the statute. To answer that question, the Court mustGipglyons familiar two-step
framework. See Chevron U.S.A. Inc., v. Natural Resources Defense Gal6icil.S. 837
(1984). UndecChevron “if the statute is silent or ambiguous with respect to the spessiie,”
courts will defer to an agency’s interpretation as long as it is reasoriidJ).Sat843. Thus,
at Chevron’s first step, the Court must determine whether the statute guandiSeeCatskill
Mountains Chapter of Trout Unlimited, Inc. v. Envtl. Prot. AgeBdp F.3d 492, 507 (2d Cir.
2017). Ifitis, the Court must proceed to step two and determine whether the agency’s
interpretation of the ambiguous statute is reasongse. id.

The statute here grants paid leave to employeesiwkite case of the EPSLAre
“unable to work (or telework) due to a need for leave because” of any of the six qualifying
conditions orin the case of the BLEA, are ‘Unable to work (or telework) due to a need for

leave to care for” a child due to COVAD®. SeeFFCRA 88 5102(a), 110(a)(2)(A). According

13
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to DOL, those terms are unambiguous, such that the Court’s need not adv@heerar's
second step. SpecificallpOL urges that the terms “due to” (as it appears in both provisions at
issug and “becausetompelthe conclusion that an employee whose employer “does not have
work” for them is not entitled to leave irrespective of any qualifying condition. arnest“due
to” and “because,DOL argues, imply a buer causal relationship. If the employecks work
for the employee, the employee’s qualifying conditiayuld not bea butfor cause of their
inability to work butrather merelyone of multiple sufficient cause#\nd, DOL adds, an
absence from work due to a lack of work is not “leave.”
DOL is correct, of course, that theaditionalmeaning of “becausdand “due to)

implies abutfor causal relationshipSeeBostock v. Clayton Cty., Georgid40 S. Ct. 1731,
1739 (2020).But to say that these termsually connote bufier causation is noto say that they
unambiguously do. Nadoes it necessarily follow th#tte baseline requirement of kfot-
causatiorcanrot be supplemented withspecial rule for the case of multiple sufficient
causation.See Burrage v. United Staté&&1 U.S. 204, 214 (2014a¢knowledging that btfor
causation, in typical legal usage, is sometiswggplemented with a special rule for multiple
sufficient causation Indeed, as the Supreme Court recently recognized in another statutory
contextinterpreting the term ‘&causg

Congress could have taken a more parsimonious approach. As it has

in other statutes, it could have added ‘solely’ to indicate that actions

taken ‘because of’ the confluence of multiple factors do not violate

the law. Cf. 11 U.S.C. § 525; 16 U.S.C. § 511. Or it could have

written “primarily because 6f . .. Cf.22 U.S.C. § 2688. But none
of this is the law we have.

Bostock 140 S. Ct. 1731, 1739 (2020). Here, the Court cannot conclude that the terms

“because” or “due to” unambiguouslyréxlose an interpretation entitling employees whose
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inability to work has multiple sufficient causes some qualifying and some not — to paid
leave.

Nor is the Court persuaded that the term “leave” requires that the inability kdoe/or
caused solely by qualifying condition. “Leave,DOL argues, connotéauthorized especially
extended absence from duty or employment,” or “time permitted away from workgiafip]e
for a medical condition or iliness or for some other purposgeedkt. No.25 at 23(first
guoting Definition of Leave, Merriariebsterhttps://www.merriam
webster.com/dictionary/leave (last accessed Aug. 2, 2020), and then quoting Definitt@avef
Cambridge Dictionary, https://dictionary.cambridge.org/us/dictionary/eigiégste(last
accessed Aug. 2, 202P)But those definitions can accommodate New York’s view as well as
DOL’s. An employee may need leavee(, an agreedipon and permitted absence from work)
tethered to one reason even if her employer has no present work for her due to some other
reason. For example, in ordinary usage, a teacher on paid parental leave magasididered
on “leave” even if school is called off for a snow day.

New York, for its part, argues that the statute unambigudostgloseDOL’s
argument. $eeDkt. No. 4 at 8-10.) The statute, New York notes, both uses mandatory
language to describe the obligation to propdélleave and contains several express exceptions
to that obligation, suggesting the absence of other implied limitati@eeDkt. No. 4 at 8.)But
those features of the statute are entirely consistentD@ih's interpretation. The causation
requirement in the Final Rule is not an additional, implicit exception, nor a oegdtihe
mandatory nature of tHeaveobligations, but rather lamiter of the universe of individuals who
qualify for the leave in the first instance. The statutory regime cannot bemeied without

ascribingsomecausal requirement to the causal language, and doing so is not tantamount to
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adding an additional, exogenous criteridfiew York also perceives a conflict between requiring
but-for causation and the broader remedial goals of the statute, given that tHeulfenabuld
dramatically narrow the pool of employees entitled to leave as cethgmiNew York’s

preferred interpretation(SeeDkt. No. 4 at 10—-11.But any such conflict is immaterial at
Chevroris first step, where the Court’s charge is only to determine whether the statxtéss te
ambiguous. And in any event, that Congressisia passing the statute was remedial does not
require that every provision of the statute be read to unambiguously be given maxinaglreme
effect. The statute, like virtually alitatutes, reflects a balance struck by Congress between
competing objectives.

The statute’s text, the Court concludes, is ambiguous as to whether it réuguHieas
causationn all circumstancer instead whether some other causal relationshgpeeifically,
multiple sufficient causation- satisfies its eligibility critda. The Court must therefore proceed
to Chevrons second step.

At its second stefzhevronrequires an inquiry inttwhether the agency’s answer [to the

interpretive question] is based on a permissible constructiGatskill Mountains846 F.3d at
520 (quotingMayo Found. for Med. Educ. & Research v. United Si&ie2 U.S. 44, 54 (201)1)
A reviewing court should not “disturb an agency rul€haévronstep wo unless it isarbitrary
or capricious in substance, or manifestly conttarthe statut&. Id. Even undethis
deferential standard of review, interpretations “arrived at with no explanatika,” |
interpretations “picked out of a hat,” are unacceptable, even if they “migirinosie be deemed
reasonable on some unstated gichtl Catskill Mountains846 F.3d at 520.

The Final Rule’svork-availability requirement fails a&hevronstep two, for two

reasons. First, as to the EPSLA, EFieal Rule’sdifferential treatment athe six qualifying
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conditions is entirely unreasoned. Nothing in the Final Rule explains this anofmalyhat
differential treatment is manifestly contrary to the statute’s language, givehetex

gualifying conditions share a single statutory umbrella provision containing the leanggeage.
SeeFFCRA 85102(a). Second, and more fundamentally, the agehayebones explanation
for the workavailability requiremenis patently deficient. The requirement, as an exercise of the
agency’s delegated authority, is an enormously consequential dettomitihat may
considerably narrow the statute’s potential scope. In support of that monumeintal pol
decision, however, the Final Rule offers omige dixitstating that “bufor” causation is
required. See e.g.,Final Ruleat 19329(reasoning that the workvailability requirement is
justified “because the employee would be unable to work even if he or she” did not have a
gualifying condition). Thatterse, circular regurgitation of thequirement does npass
Chevroris minimal requirement of reasoned decision-making. The wan&Hability
requirement therefore faitShevroris second step.

C. Definition of “Health Care Provider”

The State of New York next contends that the Final Rule’s definition of a hhemie
provider” exceed®OL’s authority under the statuteS€eDkt. No. 4 at 11-16.Because
employers may elect &xclude*health care providers” from leave benefitse breadth of the
term*“health care provider” has grave consequences for employees

The FMLA, which suppés the relevant statutory definition for both provisions of the
FFCRA at issugjefines a “health care provider” as: “(A) a doctor of medicine or osteopathy
who is authorized to practice medicine or surgery (as appropriate) by the Statehrthe
doctor practices; or (B) any other person determined by the Secretary to be capablelofg

health care services.” 29 U.S.C. § 2611(6). The Final Rule’s definition is worthgjaobti
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length; invoking the Secretary’s authority under subsectiont(Bgines a “health care
provider” for the purposes of the FFCRA leave provisiams

anyone employed at any doctor’s office, hospital, health care center,
clinic, postsecondary educational institution offering health care
instruction, medical school, localehlth department or agency,
nursing facility, retirement facility, nursing home, home health care
provider, any facility that performs laboratory or medical testing,
pharmacy, or any similar institution, Employer, or entity. This
includes any permanent t@mporary institution, facility, location,

or site where medical services are provided that are similar to such
institutions,

as well as
any individual employed by an entity that contracts with any of these
institutions described above to provide servioe$o maintain the
operation of the facility where that individual's services support the
operation of the facility, [and] anyone employed by any entity that
provides medical services, produces medical products, or is

otherwise involved in the making ofG¥ID-19 related medical
equipment, tests, drugs, vaccines, diagnostic vehicles, or treatments.

Final Rule atl9,351 (8 826.25). The definitiongedless to sajs expansive:DOL concedes
that an English professdibrarian or cafeteria manager atiaiversity with a medical school
would all be “health care providers” under the RulBeeDkt. No. 25 at 29.)

Returning taChevrons first step, the Court concludes thlag tstatute unambiguously
foreclosegshe Final Rule’s definition The broad grandf authorty to the Secretary is not
limitless. The statuteequires that the Secretary determine thaemployede capable of
furnishing healthcare serviceH.is the “person™— i.e., the employee— that the Secretary must
designate. 29 U.S.C. § 2611(6). And the Secretary’s determination must be that thesperson
capable of providing healthcare servicestthat their work is remotely related to someone
else’s provision of healthcare servic&3f course, this limitation does not imply that the
Secretary’'slesignation must be made on an individual-by-individhaeis. But the statutory

text requires at least a minimally redpecific determinationDOL’s definition, however, hinges
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entirely on the identity of themployerin that it applies t@anyone employed at or by certain
classes of employersgther than the skillsole, dutiesor capabilities of a class of employees.
DOL nonetheless urges that its definition is consistent with thiexbim which the term
is used. The term “health care provider,” as used in the FFCRA, serves to exempt employees
who are essential to maintaining a functioning healthcare system during the parSeehinal
Rule at19335 A broad definition of “health care provider” operationalizes that, dremause
employees who do not directly provide healthcare services to patients — for exaimple, |
technicians or hospital administrators — may nonetheless be essentidiuioctizning of the
healthcare systemSeeDkt. No. 25 at 28.)But that rationale cannot supersede the statute’s
unambiguous terms. And, in any event, the Final Rule’s definition is vastly overbraaid eve
one accepts the agency’s purposivistic approach to interpretation, in thaidemeimployees
whose roles bearo nexus whatsoevas the provision of healthcare servicegcept the identity
of thar employers, and who are not even arguably necessary or relevant to the healthcare
system’svitality. Think, again, of the English professor, who no doubt would be surprised to
find that as far as DOL is concerned, shessential tahe country’s public-health response.

The definition cannot starfd.

8 New Yok levies an additional challenge against the definitiorhehith care
provider.” The Final Rule purports to define a “health care provider” solely fqruipmses of
the EFMLEA and EPSLA, while leaving in place the narrower definition in pre-egisti
regulations implementing the HM.. The definition, New York claims, must track the
definition ascribed to the same words elsewhere ifrllieA, because the same provision gives
the definition of “health care provider” for both relevant sections the FFCR Aoartlaef
remainder of the FMLA (SeeDkt. No. 4 at 15-16.) But the Supreme Court has occasionally
suggested that an agency may interpret a shared term differently across varions eéeti
statute, even if the statute provides a single statutory definition, as longdiféettemt
definitions individually are reasoned and do not exceed the agency’s autlsméye.gBarber
v. Thomas560 U.S. 474, 574-75 (201 ®ut see idat 582—83 (Thomas, J., dissenting).
Nonetheless, because the Court rejects the Final Rule’s definition on athedsyrit has no
occasion to consider whether the differentiation is permissible.
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D. Intermittent Leave

New York next argues that the regulation’s prohibition on intermittent leawe=dsc
DOL'’s authority under the statute. The Final Rpgemits “employees to take Paid Sick Leave
or Expanded Family and Medical Leave intermittently.(in separate perigdf time, rather
than one continuous period) only if the Employer and Employee agree,” and, even then, only for
a subset of the qualifying conditionSeeFinal Rule atl9,353 (88 826.50(4k)). By
constraining the exercise of intermittent leave toclamstances where there is a minimal risk
that the employee will spread COD to other employees,” the Final Rule balances the
statute’s goals of employee welfare and public hedtthat 19,337.

The parties again disagree on the meaning of the regulations. New York reads the
regulations to require employees to take qualifying leave in a single block, and that any
leave not taken consecutively in a single block is thereafter forfe{&ekDkt. No. 4 at 17-20.)
On this understanding, an employee who took two days off while seeking a COVID-19 diagnosis
but theeafterreturned to worlcould not take any additionBFMLEA leave even if the
employee later developed a different qualifying conditiD@L responds that the regulations
forbid intermttent leaveonly for anysinglequalifying reason. SeeDkt. No. 25 at 30-31.)
Thus, if the employee returns to work after taking two days of qualifying leh\Ve seeking a
diagnosis, the employee may later take npaiel leave if she develops another qualifying
condition.

This time the language of the regulation fav@®L’s view. The Final Rule states that
“[o]nce the Employee begins taking Paid Sick Leave for one or mftreeoéasongor which
intermittent leave is forlkiden], the Employee must use fle¥mitted days of leave
consecutivelyuntil the Employee no longer has a qualifying reason to take Paid &eke.”

Final Rule atLl9,353. That provision, however, says nothing about forfeigngainingdays of
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leave afer leave is taken intermittently. The most natural reading of the provision, guanes
with the interpretation advanced by DOL: An employee taking leave for an
intermittentleaverestricted reason must take his or her leave consecutively until inés oeed
for leave abatesBut once the need for leave abates, the employee retains any renpaiioing
leave, and may resume leavauifd when another qualifying conditianises. That
understanding is also in harmony with the Rule’s stated justifité&tiotherestriction, which, as
discussed in more detail below, reke the publiehealth risk of an employee who may be
infected with COVID19 returning to work before the risk of contagion dissipates.

Turning to the heart of New York’s challengee tCourt concludes that the
intermittentleave constraintsas properly interpretedrelargely though not entirelgonsistent
with the FFCRA. Congress did not address intermittent leave at all in the FFCRA, it is therefore
precisely the sort of statutory gaphderChevronstep one, that DOL’s broad regulatory
authorityempowers ito fill. FFCRA § 5111(3) (delegating the authority to the Secretary to
promulgate regulations “as necessary, to carry out the purposes of thissAeid);§ 3102(b),
amended bZARES Act § 3611(7) (same). Moreover, Congress knows how to address
intermittent leave if it so desires; the FFCRAiencecontrasts with the presence of both
affirmative grants and affirmative proscriptions on intermittent leave inNieAr See29
U.S.C. § 2612(b)(1). Unlikm those instances, in the context of the FFCRA, Congress left this
interstitial detail to the agency’s expert decisioaking. And thoughNew York points to
several provisions in the FFCRA that would be nonsehi$ileave could not be accrued
incrementally(seeDkt. No. 4 at 18-20), those provisiotsherewith the Final Rule’s
intermittent leave restrictioress poperly interpretedhecausehe Final Ruleas construed

contemplateteave taken in multiple incremts,as long as eadhcrement isattributable taa
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different instance of qualifying condition®OL’s intermittentleave rules are therefoemtitled
to deferencéf they arereasonable SeeWoods v. START Treatment & Recovery Centers, Inc.
864 F.3d 158, 168 (2d Cir. 2017).

The intermitterdeave provisions falten part, however, athevrors second step.
Under the Final Ruléntermittent leave is allowed famly certain of the qualifying leave
conditions, and, even then, only if the employgreas to permit itFinal Rule at19,353 (88
826.50(a)c)). The conditions for which intermittent leave is entirely barred are those which
logically correlate with a higher risk of viral infecti@nAs explained in th€inal Rule’s
preamble, tts restrictionadvance€ongress’s publitiealth objectiveby preventing employees
who may be infected or contagiolusm returning intermittently to a worksite where they could
transmit the virusSee idat 19,337. Fair enough. But that justificatiaile sufficient to
explain the Final Rule’prohibitionsonintermittentleave forqualifying conditions that
correspond with an increased risk of infectiatierlyfails to explain why employeronsenis
required for the remaining qualifying conditions, which concededly do not implicatentiee sa
public-health considerationg:or example, as the Final Rule explains, if an employee requires
paid leave “solely to care for the employee’s son or daughter whose scha@pptare is
closed,” the “absenoaf confirmed or suspected COVAD® in the employee’s household

reduces the risk that the employee will spread COYby reporting to the employer’s

® These include leave because employees: are subject to government quarantine or
isolation order related ©6OVID-19, have been advised by a healthcare provider to self-
guarantine due to concerns related to COVID-19, are experiencing symptoms d-C@¥4hd
are taking leave to obtain a medical diagnosis, are taking care of an individual whaseither
subject toa quarantine or isolation order related to COVID-19 or has been advised by a
healthcare provider to seffuarantine due to concerns related to COXIH) or are experiencing
any other substantially similar condition specified by the Secretary of Healthuanan
Services.
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worksite while taking intermittent paid leave.” Final Rule at 19,337. The FinaltReitefore
acknowledjes that the justification for the bar on intermittent Idaveertain qualifying

conditions is inapplicable to other qualifying conditions, but provides no other rationéhe for
blanket requirement of employer consent. Insofar as it requires employer consent f
intermittent leave, then, tHeule isentirelyunreasonednd fails alChevronstep wo. It
survivesChevronreview insofar as it bans intermittent leave based on qualifying conditidns tha
implicate an employee’s risk of viral transmission.

E. Documentation Requirements

Finally, New York argues that the Final Rule’s documentation requirements are
inconsistent with the statut¢SeeDkt. No. 4 at 21-23.)The Final Rule requires that employees
submit to their employer, “prido taking [FFCRA]leave; documentation indicatingnter alia,
their reason for leave, the duration of the requested leave, and, when relevanhahiy fort
the isolation or quarantine order qualifying them for leaeeFinal Rule at19,355 (8§ 826.100).
But the FFCRA, as New York points out, contaangticulated schengoverning prior notice.
With respect to emergency paid family leave, the EFMLEA provides that, “[ijn any ¢tese w
the necessity for [leave] is foreseeable, an employee shall proe@enployer with such notice
of leave as is practicable FFCRA § 3102(b) (adding FMLA 8§ 110(c)). And with respect to
paid sick leave, the EPSLA provides that “[a]fter the first workday (or portiordResn
employee receives paid sick time under fu$, an employer may require the employee to
follow reasonable notice procedures in order to continue receiving such paidngckid.

8 5110(5)(E).To the extent that the Final Rule’s documentation requirement imposesrardiffe
and more stringent precondition to leave, it is inconsistent with the statm@nbiguous notice

provisionsat fails atChevronstepone
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The federal government urges the Court to distinguish between the question of prior
notice (which is what the statutory scheaaklresses) and documentatiequirementgwhich is
what the regulation describesSeeDkt. No. 33—34.)But a blanket (regulatory) requirement
that an employee furnish documentatimiore taking leaveenders the (statutory) notice
exception for unfagseeable leave and the statutory-dag delay for paid sick leave notice
completely nugatory. Labels aside, the two measures are in unambiguous cohéliéederal
governmentlso contendthat the documentation requirements are not onesa@®kt. No. 34
at 25) be that as it may, the requireménain unyielding condition precedent to the receipt of
leave angdin that respects moreonerous than thenambiguoustatutory scheme Congress
enacted The documentation requiremertis the extent they arepaeconditionto leave, cannot
stand

F. Severaility

The APA requires courts to “hold unlawful and set aside agency action” that is not in
accordance witkaw or in excess of statutory authority. 5 U.S.C. § 706(2). “Agency action”
may include “the whole or a part of an agency rule.” 5 U.S.C. § 551(13). ,“ffieuaPA
permits a court to sever a rule by setting aside only the offending parts of theGattsdn v.
Postal Regulatory Comm’'®38 F.3d 337, 351 (D.C. Cir. 2019). To that end, the “invalid part’
of a statute or regulation ‘may be dropped if what is left is fully operativeaas, aabsent
evidence that ‘the [agency] would not have enacted those provisions which are wiplowetr,
independently of that which is not. United States v. SmitB45 F.3d 729, 738 (2d Cir. 2019)
(quotingBuckley v. Valeo424 U.S. 1, 108 (1976)).

Here, New York contendbkateach offending portion of the Final Rule is severable from
the remainder of the Final Rul¢SeeDkt. No. 4 at 23—-25.) DOL does not disptie

provisions’ severability, and the Court sees no reason that the remainder ofelvaftdt
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operate as promulgated in the absence of the invalid provisions. The following poritbns, a
only the following portionspf the Final Rule are therefore vacated: the war&ilability
requirement; the definition ohealth care providértherequirement that an employee secure
employer consent for intermittent leaagrd the temporal aspect of the documentation
requirement, that is, the requirement that the documentation be provided befugyddake.

The remainder of the Final Rule, including the outright ban on intermittent leavertfainc
gualifying reasons and the substance of the documentation requirement, as sistthffom its

temporal aspegcstand.

*kkkkk

The Court acknowledges that DOL labored under considerable pressure in promulgating
the Final Rule.This extraordinary crisis has required public and private entities alike to act
decisively and swiftly in th face of massive uncertainty, and often with grave consequBucte.
as much as this moment calls for flexibility and ingenuity, it also callefewed attention to
the guardrails of our government. Here, DOL jumped the rail.

G. Conclusion

For the foregoing reasoridefendants’ motion to dismiss is DENIED. Plaintiffieotion
for summary judgmens GRANTED as to the work-availability requirement, the definition of
“health care providérand thetemporal aspect of thdocumentation requirements, and is
GRANTED in part and DENIED in part as to the intermittksatveprovision. Defendants’
motion for summary judgment is GRANTED in part as to the intermitesvte prohibition, and

is otherwise DENIED.
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The Clerk of Court is directed to close thetmansat Docket Number 3 24, and 31.
SO ORDERED.
Dated: August 3, 2020

New York, New York /%M

V J. PAUL OETKEN
United States District Judge
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