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UNITED STATES DISTRCT COURT
SOUTHERNDISTRICT OF NEW YORK

CESAR FERNANDE-RODRIGUEZ,
ROBER GALVEZCHIMBO, SHARON
HATCHER, JONATHAN MBEDINA, and
JAMESWOODSON individually and on
behalf of all others similarly situated

Petitioners OPINION & ORDER
— against — 20 Civ. 3315ER)

MARTI LICON-VITALE, in her official
capacity as Warden of the Metropolitan
Correctional Center

Respondent.

RAmMOS, D.J.:

The World Health Organization declared the Novel Goronavirus DseaseCOVID-
19, a global pandemic on March 11, 2020. Two days later, on March 13, the United
States declared the pandemic a national emergency. But even in the weeks and months
prior to those declarations, WHO and other public health organizations were warning
abou the potentiabf the virus to infect and kill untold numbers of people around the
globe. Sadly, some of tmeost grimpredictions have come to pass as the virus has taken
an unspeakable toll. The experience in the United States has been particularly dire. By
all accounts, this country leads the world in both the number of infections and fatalities.
The virus started to spread particularly quickly through the City of New York in
theearlyspring of this yearlt broughtlife in the City to a standstj sickening hundreds
of thousands of residents. As thousands of people per day required hospitalization, the
virus overwhelmed New York’s healthcare systdmspite drastic efforts to blunt its
spread. The pandemic has ebbed in New York, but it continues to ravage the country.
Indeed, as of the date of this Opinion there appears to be no end iasgguh passing

day brings a record number of new cases.
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While our elected officials have debated how best to implement the
recommendations of public health authorities to slow the spread of the virus, tleast at |
exists a broad consensus as to what those appropriate measures are. Specifically,
individuals should, if at all possible, mainta@in appropriate “social distance” from each
other and wear a face coverimipen that is not possible. Testing for the virus should be
made widely available and is strongly recommended for individuals that exhibit
symptoms of the disease. Individuals wéw positive should be isolated, and efforts
should be made to identify those who haseently been in close contact with infected
individuals, so that they may quarantine for an appropriate period of time. Finally, all
individuals should adopt a rigorous regime of personal hygiene, emphasizing frequent
hand washing.

There is a common-sense recognition that jails and other correctional institutions
present a particular dilemma for combating the virus because, by their nature, kieey ma
nearly impossiblehte imperative of social separation. It is for that reason that the Centers
for Disease Control and Prevention (“CD@sjued specific guidance for correctional
institutions, and the Attorney General of the United States instructed allnsaase
the pols at their disposal to lessen the number of inmates under their stewardship. Itis
also for this reason thtie managememtf the Metropolitan Correctional Center in
Manhattan(the “MCC”) was included in a series of meetings convened by Chief Judge
Cdleen McMahon beginning in early March with other stakeholders in the criminal
justice system to discuss how our work might sabelyarriecon.

The inmates housed at the MCC were not spared the outbreaks will be
discussed below, while the managenwithe MCC was well aware of thiereat posed
by the virus and of the guidance that was issued to address it, it failed to implement
commonsense measurés stop the spread of the virug March and April, at least five
percent of the MCC'’s inmates fdllwith COVID-19. Although nanmatedied, many

were debilitated by coughs that wracked their bodies, fatigue so extreme they could not



rise from bed, and a host of other symptoms. Even now, after the peak of the cattbreak
the MCC a handful of inmascontinue to test positive for the disease.

Fourinmates currently held in the MCC petition this court for writs of habeas
corpus on behalf of themselves and other MCC inmates, arguing that the planning and
reaction to the pandemie- or lack thereof—constituted deliberatendifference to the
extreme risk the novel coronavirus posé@tley argue that the conditions in which they
were held shock the conscience of any civilized society and violateitirgs toDue
Process antb freedom from Cruel and Unusual Punishment guaranteed by the U.S.
Constitution They now move the Court to preliminarily enjoin the MCC’s warden ando
order her to take certain precautiaagrotect alinmates from a new outbreak.

The warden, for her parturges the Court to allow her and her team to prepare for
the next outbreak without judicial oversight, providing bothnalysis of where her staff
fell short during the first emergency and promises for how they will improve as the
situation continues to develofshe also moves to dismiss the inmates’ claims insofar as
they seek release from the MCC.

The inmates are likely to show that the MCC'’s response to the pandemic was ad-
hoc and overlooked many gaps in its scheme to idesmifyisolatenfected innates—
creating conditions that posed a substantial risk to the hefadthinmates As discussed
in further detail below, however, the Court concludesttiminmates are not
substantially likely to show that the MCC'’s failures were a result of dalie
indifference to their plight. Accordinglythe inmates’ motion for a preliminary injunction
is DENIED. Additionally, because the Court determines that there are no statutory or
equitable bars to considering release as a remedy for inmates in its final determination of
this matter, the warden’s motion to partially dismiss the inrhp&ggion is also

DENIED.

L A fifth petitioner, Jonathan Medina, terminated his participation in this lawsuit on May 18, 2020. Doc. 41.



FACTUAL BACKGROUND 2
A. COVID-19and Initial BOP Guidance

Nearly 130,000 Americans have perished from COMI®-andover 2.6million
have become iths ofJuly 12 The numbers in New York City are no less sobering over
20,000 have died antkarly220,000 have gotten si¢kThe disease causes fever,
coughing, shortness of breath, nausea, loss of smell, and a host of other sytmfitoms.
particular risk are older adults, as well as those with certain underlying omsdliti
including heart disease, lung disease, and diaBefesthemost ill, trouble breathing
and extreme fatigue can require hospitalization for intensive’care.

The CDC identified correctional facilities as a setting of particular concern in
guidancedatedMarch 23, 2026. According to the CDC, the denseura of a crowded
prison increases the risk of persmrperson transmission of the diseasspecially as

new inmates enter the facility from any number of distant locales.

2By agreement of the parties, the Court took evidence for this motion in the foriarfatiens from and
depositions of MCC officials; 33 declarations submitted by current and former MCC inmates, as well as
depositions of 5 of them; expert reports from Dr. Homer Venters for the is@ateDr. Rebecca
Lubelczyk for the warden; BOP guidance memoranda received by the MCC; certain dzcymecord
produced by the MCC; and photographs taken during a May 13@alarted site inspection. Although the
Court does not reference every inmate declaration in its Opinion and Order, tlaacalofteach
declaration is reflected in the Court’s discussion.

The evidence relied upon by the Court is contained in the following declarations of the following
individuals: Deidre D. von Dornum (Doc. 7), Arlo Deviarown (Doc. 51), Ishita Kala (Doc. 54),
Assistant U.S. Attorney Jedbavid Barnea (Doc. 60), Dr. Robert Beaudouin (Doc. 8thnahider
Demosthenes (Doc. 65), Associate Warden Charisma Edge (Doc. 66), atahAssiS. Attorney Allison
Rovner (Doc. 68). The Court additionally take’s judicial notice of the latest infection statistics and
symptoms as published by the CDC and BSPeBasank v. DeckeNo. 20 Civ. 2518 (AT), 2020 WL
1953847, at 53 (S.D.N.Y. Apr. 23, 2020)ppeal filed No. 201966 (2d Cir. June 22, 2020).

3 Coronavirus Disease 2019 (COWI®): Cases in the IS, Ctrs. for Disease Control Rrevention,
https://www.cdc.gov/coronavirus/204ov/casesipdates/cases-us.html(last updated July 1, 2020).

41d.

5 Coronavirus Disease 2019 (COWD®): SymptomsCtrs. for Disease Control & Prevention,
https://www.cdc.gov/coronavirus/204ov/sympbmstesting/symptoms.htnflast updated May 13,
2020).

61d.
71d.
8 SeeKala Decl. ex. 20 (“CDC Correctional Facility Guidance”) at 2.



The federal Bureau of Prisons (the “BOP”) has not been spared the impact of the
pandemic. According to its own data, as of Julgelgrlyl,600BOPinmatesvere
currently ill with COVID-19, as confirmed by testing; 90 have diedsince the outbreak
began Over 160 staff have tested positive and @currentlysick, as well 1 staff member
has died® SomeBOP facilitiesare experiencintargescale outbreaks, with the Bureau
identifying nearly600 COVID-19 positive inmates in Butner, North Carolina; overd&70
the Elkton facility inLisbon,Ohio; over 110 in Seagoville, Texas; and nearly 100 in
Fairton, New Jersel.

The BOP began planning for the coronavinandemidn January 2020 as part of
its “Phase One,” using its Pandemic Influenza Plan as a guide.!! The Bureau issued its
first guidance to prison officials on January 31 and then on February 29, recommending
that facilities screen staff and new inmates for exposure to persons eitherdiagnosed with
COVID-19 or who exhibited symptoms of the dises@he guidance further
recommendednter alia, educating staff, fitting themfor N95 respirator masks, and
conducting an inventory of and procuring personal protective equipment (“PRPEIJ0
recommended that prison executive staff “determine where persons with COVID-19 risk
factors would be quarantined in the facility, if need&d Finally, the February 29
guidance included a screening tool for inmate#. directed that screeners ask whether
the inmate had been to an area where COY®0wvas prevalerdandwhether the inmate

had been in contact with someone diagnosed with COVID-19. It listed fever, cough, and

9 SeeCOVID-19 Update, Bureau of Prisonsitps://www.bop.gov/coronavirugast updateduly 1, 2020).
BOP reports “the most recently available confirmed lab results involving open cases from across the
agency.”ld. (emphasis removed).

10]d.

1 Edge Decl 1 9.

12 BeaudouirDecl. exs.2, 16.

13 BeaudouirDecl. ex. 2 at MCC 1727.

14 BeaudouirDecl. ex. 16.



shortness of breath as symptoms to look for, and noted[ffetér may not be present in
some patient$ If an inmate was symptomatic, the tool directed screeners to immediately
place a surgical mask on the inmatesolate the inmateand to‘minimize and keep a

log of all persons interactingith (6ft.) or caring forthe inmate,” and for staff to wear

proper PPE around the inmate.
B. MCC and the Early Pandemic
At the time of the February 29 guidance, MCC leadership had not engaged in any

planning for a potential outbreak.On February 27, secuity failure unrelated to the
pandemicit the MCC: one of itscorrectionabfficers smuggled doadedfirearm into
the facility, prompting a complete lockdown as staff searched for the gun® On March 4,
over 150 inmates were moved to anotB&P facility in Otisville, New Yorkto facilitate
the search

During this time, prison officials attended several meetings with stakeholders in
the federal justice systeas itprepared for the looming COVID-19 pandemic. tiAg¢
first such meeting, convened bfarch4 by Chief Judge Colleen McMahon of this
District with theU.S. Marshal’s Service, the Federal Defendansl othersMCC
officials indicated that they had not yet begun planning for the pandemic due to the
ongoing search for the smuggled dénChief Judge McMahon convened a second
meeting on March 12 to specifically discuss issues surrounding COVID-19. At that
meetingthe MCC’s waiden indicatedinter alia, thatthe facility did not have a testing
protocol or a plan for acquiring test kits ahdtit had not identified a location to isolate

sick inmatesbut that it had ordered PPE for staff.*®

15 SeeKala Decl. ex. 7 (“Licorvitale Dep.”) at 15:1314 (Q: “[H]ad anything been done as of March 1st
to plan for COVID19?” A: “Not that I'm aware of.”).

6 Edge Decl. 1 17.
17von Dornum Decl. 6.
181d. g 10.



The MCC'’s lockdown was lifted on March 13, after the gun was found, returning
the prison to normal operatioh$.The sameday, BOP officials promulgated guidance
regarding “Phase Two” of the Bureau'’s response to COVID-19; they updated the
guidance on March 1. In that guidanceBOPsuspendetkgal andsocial visitsas well
asnon-essential inmate movemefdy 30 days.It further recommendecontinued
symptom screening aridmperature checKer staff. It recommended that all new
inmatesfrom geographic areasiffering community spread of the virlee screenedhat
atrisk asymptomatic inmates be quarantirett that “[slymptomatic inmates with
exposure risk factof$ be isolated and tested for CO\AI® per local health authority
protocols.?! It also recommended that wardems$lement modified operations to
maximize social distancing in [BOP] facilities, as much as practicabI®CC staff
held a series of town haNgith inmates soon after the guidaneas releasgto explain
the new procedures, including the reasons for suspending visits and the need for social
distancing?®

Chief Judge McMahon convened a third meeting on MarchA2that meeting,
theMCC'’s warderreported thathe prisorhad identified 23 inmates as being at-risk for
seriouscomplications fronCOVID-19.24 The warden told the group that the prison had
no test kits, and a total of 30 N8tasksand 100 surgical masks for an inmate population

of over 650.She alsandicatedthat two inmates had been sent to the hospital after

19 Edge Decl. § L7About onethird of the inmates had returned from Otisvile March 9and nearly alll
of theremainder returned on March 1.

20 Edge Decl. ex. 1 at MCC 13984. On this date, BOP promulgated guidance for Phase 3 of its action
plan, as well. Edge&xl. T 11. It related to remote work for administrative locations and is neanti®
this lawsuit.

21 Edge Declex. 1 at MCC 1393.
22|d.
23 Edge Decl 19.

24\j/on Dornum Decl. 5.



exhibiting symptomsfaCOVID-19, although they tested negativihe warden reported

that if other inmatesomplained of symptoms, they would be screened for elevated
temperature or the presence of symptoorssistent with COVIBEL9. Additionally, the

MCC assigned inmate orderlies to begin cleaning common areas on a regular basis as a

preventative measure.
C. The Outbreak Begins

Inmates began complaining 6OVID-19 symptoms in mieMarch One sent an
email tothe“Sick Call” inbox?® on March 15, writing, “I have been sick for thast three
days. | have been coughing as well as mild fesig}.[| haven’t been able to sleep
because of the coughing and discomféftAnother wrote on March 18 that he or she
had a cough and fever “for the past few d&fsA third wrote on March @, “I've been

experiencing Flu like symptoms and would like to be tested for the CQYIRSAP

seen by medical staff on March 21, six days after he or shesent the email, and the latter
two were seen six weeks after their messages, on May 43nd 5.

In declarations, two inmates describe themselves or their cellmdieg ilalin
mid-March James Woodson, one of the named petitioners, reports that a man in his

dormitory that slept nearby fell sick on March #1The man had a high fever and was

25 Edge Decl. 1 36.

26 As described, inmates may request medical care of “less urgent medical needst thisoapctronic
Sick Call inbox or through a handwritten note given to prison staff. Beaudouin Decl. § 24. According to
the MCC, “[tlhese messages are generally gt within a day or two of when they are received, and
inmates are scheduled for upcoming medical appointments based on the urgency of gieinsyand the
availability of staff.” Id.

27 Kala Decl. ex. 36 (“Inmate Sick Calls”) at MCC 209 (Inmate 235).

281d. at MCC 248 (Inmate 715).

2%1d. at MCC 242 (Inmate 361).

30 Kala Decl. ex. 37 (“Health Services Activity Rep.”) at MCC 1995, 2271, 2@&bectively.

31 Devlin-Brown Decl. ex. 5 (“Woodson Decl.”) 1 13.



vomiting and sweating. Woodson and other inmates “bang[ed] on the walls and doors in
order to attract the attention of [a guard], but the staff did not remove him from [the] unit
until the next morning.”Anthony Flynn, an inmate located in a cell on the fifth floor,
declared that he experienced a fever, chills, a headacha,lesslof taste and smell
starting on March 232 He reports that he did not receive any medical attention while he
was sick.

On the morning of March 23, three days after the warden’srieting with the
Chief Judge and other stakeholders, MCC staff beganimplementingcertain change®
the prison’s operations. In the mornitige wardenold her staff that she was “working
on a modified lock down plan.®® Later, the prison entered a “Modified Move Schedule,”
which limited inmates to their cells or dormitesexcept for a twenour time period per
day to access common aréésThe policy indicated that the common areas would be
sanitized after each us@lso on this day, the CDC released guidaspeeifically related
to managing COVID-19 in prison faities, with much of the guidance focused on
implementingscreening, hygiene protocols, isolation, and social distarieing.

That afternoon, the first inmate at MCC tested positive for COVID-19. He had
been sent to the hospital two days prior, complaining of chills, body aches, fever, dry
cough, and a headacffeAfter test resultgame inatapproximately 3:00 p.m., the

inmatewasreturned to the MCC and isolated.

32 Devlin-Brown Decl. ex. 18 (“Flynn Decl.”) { 10.

33 Edge Decl. ex. 2.

34Edge Decl. ex. 3. This period was reduced to one hour the next day. Edge Decl. ex. 5.
35 See generall£DC Correctional Facility Guidance.

36 Edge Decl. ex. 4 at MCC 111. This inmate was not the first isolated. One was isolated on March 23 but
tested negative for the disease on March 24. Kala Decl. ex. 32 (“Quarantinensélatvsheet”) (Inmate
519).



The warden issued a memorandum informinthestaff that the inmat&éadtested
positive and instructinghemthat hisdormitory unit,Unit 11-South, be quarantined.
Sheinstructedhat all inmatesn the unit shoulde medically assessed daily. She further
indicated that the prison would conduct a contact investigation to determingtaffhat
had been in contact with the inmate during the previous two weeks. In an email sent
about 90 minutes after the inmate tested positive, a prison official restricted inmates in
Unit 11-South to their dormexceptto pick up food during meal periods, and he included
guidance that identified “fever, congestion, muscle aches [and] other flu-like symptoms”
as symptoms meriting an inmatermgplaced in isolatiod® Prison guards met with

inmates ornit 11-South to inform them of the new restrictions texagning®®
D. The Outbreak Spreads

Over the next week, the MCC isolated ten more inmatbgiting symptoms of
COVID-19.4% Those inmates with difficulty breathing were given a chest x-ray to detect
pneumonia and antibiotics to treat any such pneunféniamaes with fever were given
Tylenol, and a few of the most serious cases were sent to the hospital. According to the
MCC, isolated inmates were visited once or twice daily by medical staff for checkups and
were returned to their units 72 hours after symptoms sub$ided.

Several of these inmatéalong with the inmate isolated on March 23) were

housed in the Special Housing Unit (tf&HU") until March29.#3 The SHU is normally

37Edge Decl. ex. 4 at MCC 111.
38]d. at MCC 13.
39 Edge Decl. 1 20.

40 Quarantine Isolation Flowsheet. One inmate was isolatedawoH\24, two were isolated on March 26,
three were isolated on March 27, two were isolated on March 28, and two werediswidtlarch 29.d.
Due to a shortage of tests, the majority of these inmates were isolated bageghtmms they exhibited,
rathe than a positive test result at a hospidkaudouin Decl. T 11.

41 Beaudouin Decl.  11.
421d. q 12.
431d. § 10.

10



used to house inmates being disciplined or who are being protected foresmoe*
and many inmates expressed trepidation about being sent there for medical isolation,
referring to it as “the box*® According to photographs taken during discovery, SHU
cells contain a single concrete slab that functions as a bed, a concrgtenst@o
combination sink and toiléf. As MCC’s warden acknowledges, “the conditions for the
inmates in the SHU are not as favorable as conditions in an ordinary ceff’. . . .”
Vinicius Andrade was one of the inmates isolated in the $4ituCOVID-19
sympgoms He had fallenll on March 24, shaking, experiencing chills, and feeling
feverish® According to his declaration, staff checked his temperature but initially sent
him back to his cell because he did not register a fever. Andrade took Tylenekthe n
night but woke up on the morning of March 26 with chillsedMal staff took his
temperature agajfinding it was over 100.4legrees— BOP’s threshold for a fev&
MCC staff took Andrade to the hospital two hours later?
When he returned the next day, March 27, Andrade was placed in the!SHU.
Although he had not been there before, he knew of it as a place “where they put the
inmates who are in really big trouble.” MCC staff did not give him a mattress, blanket, or

pillow the first night he was in the SHU. To sleep more comfortably, he tried to use his

44 Seelicon-Vitale Dep. 64:47.

45 See, e.g.Devlin-Brown Decl. ex. 8 (“BeniqueRecl.”) q 11 (“The word around was, if you get sick or
complain you're going to the box, so a lot of people didn’'t want to get out that they werk sick.”

46 SeeKala Dec. exs. 14, 15; DeviBrown Decl. ex. 1 (“Venters Rep.”) ¥8.
47 Licon-Vitale Dep. 6414-8.

48 Devlin-Brown Decl. ex. 6 (“Andrade Decl.”) 4.

49 Beaudouin Decl. T 14.

50 Andrade Decl. 1 5.

51d. 1 6.

11



jumpsuit as a pillow, butewas forced to put it back on when sleeping in only underwear
and a {shirt proved too coldHe was given a mattress and blankets the nextday.

He was kepisolatedin the SHU for 15 day®® He reports that he was coughing
for five days, experienced muscle aches, and was unable to smell. Although he was given
Tylenol three times a day and was told he had no fever, he reports that medical staff never
checked his chestr lungs and that he drank water exclusively from the cell’'s sink. He
reports that when he returnemhis tier “[t]he inmates infhis] tier gavelhim] a plastic
bag that they had pthis] blanket and sheet in so they did not spread the infection. But
everything else was just the same, and the gujysshtier said no one had come to clean
or given them any extra cleaning suppliés.”

In addition toUnit 11-South, which was quarantined on March 23, the prison
guarantined Unit 11-North on March 27, and Units 5-South, 7-North, and 7-South on
March 28%° Inmates in quarantine reportéelays between when they notified MCC
staff about symptoms consistent with COVID-19 and when they were isolateor
example, Armand Beniquez declares that his bunkmate, Dwayne, fell ill on Maréh 23.
Although Dwayne was seen by medical staff that day, he did not improve. Beniquez
attempted to get more help, but it did not arrive until March 25, when Dwayne allegedly
showed a temperature of 10218greesand was removed from the cell. As Dwayne was
removed, a doctor said to Beniquez, “[I]f your bunkie is sick, we will send you to the box
[i.e., the SHU] tomorrow, and then take you to the hospital.” Benigaszeit alone in

the cell until Dwayne returned, although Dwayne’s belongings were never removed and

21d. 7 7.
Sd. 1 8.
Sd. 7 11.

55 Edge Decl. ex. 9 at MCC 228. In this email, the warden wrote, “We have a total of three inmates who
havetested positive. . . . We can hold the line by following and maintaining the pa¢egutions

56 Beniquez Decl. 1 5.

12



washed, with Beniquez claiming he never received supplies to clean up after DWayne.
Beniquez declares that he eventually developed a bad fever, cmsstopaighing, loss of
taste, and fatigug® Despite talking to medical staff during medical checks and guards
during the day andmailingthe warden, Beniquez claims that he never saw a doctor, with
the wardertelling him, “I've seen your temperature ant fine.”>°

Some inmatesontinued to seek medical attention throughsikk-call system.
On March 26, Carlos Garcia began to feel ill while working in the kit€Ad#e declares
thathewoke up the next day with a severe headache and covered in siedald a
guard that he was too sick to perform his kitchen duty and then told a doctor his
symptoms>! The doctor told him to submit a sick call via email; he did sothat day
March 27%2 Garcia felt worse over the next week, “constantly coughing,” sweating, and
experiencing chest paifid.He waseventually seen by medical staff and placed in
isolation on April 2, after speaking directly to a nutée.

As the MCC dealt with the first set of inmates to fall ill, the BOP and the Attorney
General each releasadwguidance related to the pandemic. First,BR#>announced

Phase Four of its response on March 26, updating it on Marth R8s guidance

57 Beniquez Decl. 1 9.
581d. 9 7.

591d. 1 8. Similarly, mmed petitioner Rober Galv&himbo and his cellmate began to feel sick on Marc
25, reporting bloody nose, fever, loss of smell, coughing, aches, and chills. He asibitsitecasked for
medical carebut guards did not respond. Galh@kimbo did not see a doctor until April 7 and was not
isolated until April 8. Devlin-Brown Del. ex. 3 (“GalvezChimbo Decl.”) 11 4, 5, 8.

80 Devlin-Brown Decl. ex. 19 (“Garcia Decl.”) 1 9.
61 Garcia Decl. 11 9, 10.

621d. 91 10, 11.Several other inmates submitted sick calls via email complaining of CQ® ke
symptoms during this period but il some time before being seen by medical staff, if they were seen at
all. See, e.gInmate Sick Calls at MCC 239 (Inmate 569; Sent: Mar. 27; Never Seen), Intlateals at
MCC 237 & Health Services Activity Rep. at MCC 2007 (Inmate 254; Sent: Mar. 28; Sae 2).

83 Garcia Decl. 1 12.
641d.  14-17.
55 Edge Declex.1 at MCC 162527.

13



mandated that all incoming inmates be screened for fever and symptoms, that
asymptomatic inmates be quarantifer 14 days, and that symptomatic inmates be
placed in isolation. The guidance further mandated screening of all staff, contractors, and
visitors, and that staff be fitted and trained on the use of N95 masks. Also on March 26,
the Attorney General dioted the Director of thBOPto “prioritize the use of [] various
statutory authorities to grant home confinement for inmates seeking transfer in
connection with the ongoing COVID-19 pandemf.In that memorandum, the
Attorney General listed a number of discretionary factors for the consatecdtinmates

for home confinement, including:

= The age and vulnerability of the inmate to COVID-19, in ac-
cordance witjCDC] guidelines;

= The security level of the facility currently holding the inmate

= The inmatés conduct in prison . . . ;

= The inmate's score under [the Prisoner Assessment Tool Tar-
geting Estimated Risk and Ngedvith inmates who have
anything above a minimum score not receiving priority treat-
ment under this Memorandum;

=  Whether the inmate kha demonstrated and verifiable re-en-
try plan that will prevent recidivism and maximize public
safety, including verification that the conditions under which
the inmate would be confined upon release would present a
lower risk of contracting COVIEL9 thanthe inmate would
face in his or her BOP facility;

= The inmate's crime of conviction, and assessment of the dan-
ger posed by the inmate to the community.®’. . .

66 Demosthenes Decl. ex. 3 at These authorities can include furloughs authorized by 18 U.S.C. § 3622
which allows prison wardens to authorize an inmate to spend up to 30 days outside thehprisen
confinement, authorized by 18 U.S.C.3624(c)(2) which allows certain inmates to serve the remainder of
their imprisonment at homandcompassionateelease authorized by 18 U.S.C. § 3582(c)(1)(A), which
allows a sentencing court to modify a term of imprisonment on the motion of the Director ofif3fDRa
finding of “extraordinary or compelling reasons” to do so.

67 Demosthenes Decl. ex. 3 a2l

14



E. Continued Infection & Staff Reassignment

Over the nexten daysthe MCC isolated an additional ilBnates®® and
quarantined thremoreunits: Unit 5-North on March 3¢° Unit 2 (which contained the
prison’s female inmatg®n April 4,/° and Lhit 9-North on April 8/ The MCC also
transitioned its isolation ward from the SHUUait 3 on March 302 In addition,Phase
Five of the BOP’s response started on Marchdg®cing prompt contact tracing for all
persons who exhibited COVID-19 symptoms anttatinghygiene and social distancing
protocols’® The guidance also directedprisonstaff to conduct daily rounds of all
departmentshealth staff to conduct twice-daily rounds, and unit guards to conduct
rounds every thirty minutes.

The first woman isolated, Tiffany Days, began to feel unwell on March 29, feeling
fatigued and lighthead€d. When medical staff came to herunit to distribute medication
and takehe inmatestemperaturg, Days told them of her symptonikey told her to
requesimedical attentiowia a sickcdl email By April 3, Days’ fatigue hathtensified,
and she began to cough When medical staff came to check on about ten women feeling
ill, Days recorded a feveShe was isolated idnit 2’s suicide watch room and, like

Andrade in the SHUeportednot being provided sheets or a blanket and being too

68 Quarantine Isolation Flowsheet. Three inmates were isolated on March 30, one on April 1, two on April
2, one on April 3, two on April 5, three on April 6, one on April 7, and four on April 8& i@mate was
isolated on March 31, but tested negative for the disease on April 15.

69 Edge Decl. ex. 8 at MCC 29.
701d. at MCC 38.

" Beaudouin Decl. 9 15. Prison officials held a town hall with inmates on Unit 9-North to discuss the
disease and proper responses to it on MarctE8ihe Decl. § 28.

72Edge Decl. § 24. The move was made in part due to lack of space in the SHU, which only contained four
cells. Beaudouin Decl. 4 10. The warden indicated that the SHU was initially chosen because it was “the
easiest place to make..available” for isolation. LicotVitale Dep. at 63:181.

3 Edge Decl. ex. 1 at MCC 1381.
74 Devlin-Brown Decl. ex. 15 (“Days Decl.”) 1 4.
S1d. 1 5.

15



cold.”® She indicates that she asked guards for water and was told to drirtkérsink
in the cell she reports becoming so dehydrated her lips began toBleed.

Around this time, Adrienne Roberts, a woman located in Unit 2, was given a new
cellmate, Loren Piquarif Roberts declares that medical staff saw Piquant in the cell
with Roberts and asked Piquant, “[WThy are you in here?” The next evening, medical
staff visited againand, seeing Piquant, said “[Y]ou are not supposed to be in here, you
have a fever.” Roberts’ temperature was taked she registered a fever. In a panic,
Roberts acted as if she weyaeing to hang herself in order to remove herself fthencell
she #ared withPiquant’® Guards rushed in and placed Roberts in isolation.

On April 3, the Attorney General issued additional guidance expanding the

category of inmates eligible for home confinement:

| am therefore directing you to immediately review all inesavho
have COVID19 risk factors, as established by the CDC, starting
with the inmates incarcerated at FCI Oakdale, FCI Danbury, FCI
Elkton, and similarly situated facilities where you determine that
COVID-19 is materially affecting operations. You should begin im-
plementing this directive immediately at the facilities | have specif-
ically identified and any other facilities facing similarly serious
problems. . .[Y]our review should include all aisk inmates—

not only those who were previously ebig for transfef?

Two days later, however, the warden reassigned all MCC staff — including case
managerswho would ordinarily review inmates for early release — to corrections posts
to remedy staff shortages.' Recognizing that this shift would preve@ise management

staff from implementing the Attorney General’s guidance,®? the associate warden

®1d. 1 8.

71d. 1 9.

8 Devlin-Brown Decl. ex. 27 (“Roberts Decl.”) T 13.
1d. § 14.

8 Demosthenes Decl. ex. 4.

81 Demosthenes Decl. 1 38.

82 Edge Dep. at 156:136.
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approached the wardewhorefusedo provide additional staff for the evaluation of
home confinement packages.®® As a result, wile staff were reassigned, the team did not
evaluate any of the more than 50 compassionate release applications submitted by
inmates nor did itevaluate any inmates for home confinement or furlough.84

Soon afteccase managekgere reassigned to correct®poststwo more inmates
sent enails complaining of long-lasting symptoms, both on April 8. One inmate living on
Unit 11-North explained that he had been experiencing chills, aches, fatigue, and heavy
coughing for ten day®. He said he wabaving trouble breathing and that 13 of the 16
inmates in his dormitory were sicldis temperature was checked the next dgyil 9,
and he had a clinical encounter on April®#6The second inmate complained of
experiencing fever, aches, and severe coughing for at least a thafghwrote that
many people in his unit were experiencing symptoms, and that he had reported this to a

guard.
F. Reaching the End of the Outbreak

The MCC isolated five additional victims of the initial outbreaketween April 9
and April 168 During this time, the prison began procuring additional protective
equipment. On April 9 he prison began providing its staff with one new surgical mask

daily and additionaPPE for those staff working in isolation wards.®® On April 10, the

83 Edge Dep. at 157. The associate warden repeated this request to an acting warden when the regular
warden of MCC was out sickd. at 159:1625. In her deposition, the assat@ warden suggested that the
reassignment of case management staff was not necessary. Id. at 162:2-18.

84 Demosthenes Decl. 11 39, 40.

85 Inmate Sick Calls at MCC 227 (Inmate 344).

86 Health Services Activity Rep. at MCC 2063.

87 Inmate Sick Calls at MCC 228mate 677) (written in Spanish).

88 Quarantine Isolation Flowsheet. Two inmates were isolated on April 9, okeriba0, one on April 11,

and one on April 16. Two additional inmates were isolated, although they evergstdly megative: one

was i®lated on April 24 but tested negative on April 24 and April 27 and the other was isolatey @ M
but tested negative on May 5 and May 7.

89 Edge Decl. 1 50.
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MCC was abléo order a limited number of COVID9 test kits from its supplief,and

on April 11 it began to provide its staff with one N95 respirator mask each week.%! The

MCC did not begin to distribute masks and mandate their use among inmatesid-

April and early May. Beginning on or about April 16, inmates were given one disposable
surgical mask per week and were told that mask-wearing was mandatory while outside of
their cells?? On or about May 2, each inmate received teusablecloth masks andias

told that failing to wear one could have disciplinary consequefices.

As the prison was distributing PPtaere was evidence that symptomatic inmates
were not being immediately quarantined. For example, Antonio Smith, an inmate who
was placed in the SHU for disciplinary reasons, began to feel sick on or about April 8,
reporting fatigue, congestion, and coughifgdlthough he was diagnosed with
pneumonia two days later, he was returned to his cell, which he shared with Terrell
Brown.>> On April 16, over a weekf@r Smith first fell ill, medical staff saw Smith and
Brown working as orderlies in the SH® .The staff member looked surprised to see the
two men and said he had ordered their quarantine after Smith was diagnosed with

pneumonia’ They were isolated in individual cells the next da3 While they were

% Beaudouin Decl. § 19.

91 Edge Decl. 1 50. In addition, BQfégan PhasBix of its COVID-19 reponse extending Phase Five
through May 18. Edge Decl. exal MCC 14954.

92 Edge Decl. 11 43, 44ee alsoDevlin-Brown Decl. ex. 11 (“Brown Decl.”) J 19 (inmate confirming that
masks were provided during this time).

93 Edge Decl. 11 45, 48ome inmates declare that the masks are too small and that it is very difficult to
properly wash themSee, e.g.Roberts Decl. T 11.

94 Brown Decl. { 11; DevlisBrown Decl. ex. 29 (“Smith Decl.”) 1 8.
% Brown Decl. 1 11; Smith Decfl 9-10.
% Brown Decl. 1 14; Smith Decl. T 13.
9 Brown Decl. 1 14; Smith Decl. 1 14.
% Brown Decl. 1 15; Smith Decl. { 15.
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isolated, both men indicatedatthey only receivedtemperaturehecksand were not
otherwise screened for other symptoms of COVID*19.

By April 16, the MCC hadaggregateé number of checklists and guidelines into
a full infection control plart®® This plan mandated the screening of all new inmates and
staff each day upon arrival for fever and symptoms associated with COVID-19. It also
mandated isolation of any entering inmate with a temperature overdéiffgeor
having respiratory symptoms, and the quarantine of all asymptomatic inmates for 14
days. hmatesn quarantine were to have temperature and symptom checks performed
oncedaily, and isolated inmates were to be checked twice per day. The plan directedthat
isolation of symptomatic inmates should happen “immediately when symptoms occur.”
On April 25, MCC staff implemented a new schedule tprarantined inmates: they
would be allowed out of their cells to shower only three times per week, and a sealed
plastic screen would be placed over-tatick doors, “to minimizgthe] possibility of
spreading the virus . . . when an infected person coughs, sneezes dftalks.”

During this time, some emails that inmates sent to thecsitknbox werenot
immediatelyanswered For example, one inmate sent an email on April 17 reporting
shortness of breath, wheezing, and chest pain, and said that he had reported his symptoms
directly to medicaktaff.1°2 His first clinical appointment after this email was on May 12,
nearly one month latéP® Another inmate reported chest pain and difficulty breathing on

April 22 — he did noget a clinicalappointment until six days later, on April 28.

9 Brown Decl. § 16; Smith Decl. § 16.

100 Beaudouin Decl. ex. 6 (as updated April 2Be alsdBeaudouin Decl. exs. 3 (“Isolation Glidist)
(updated Mar. 27, 2020), 4 (“Quarantine Checklist”) (updated May 7, 2020).

01 Edge Decl. ex. 8 at MCC 161.

102 5jck Call Requests at MCC 219 (Inmate 343).

103 Health Services Activity Rep. at MCC 20631.

104 1nmate Sick Calls at MCC 210 (Inmate 131); Health Services Activity RepCét RD28.
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From lateApril into early May, inmates began sending stel-emails that
suggested they had suffered from symptoms linked to COVID-19 weeks earlier. One
inmate asked for attention on April 30 because he was still coughing after recovering
from what he believedias COVID19'%—the prison’s records do not indicate this
inmate was ever isolatéf® He was seen in the clinic approximately two weeks later, on
May 13197 Another inmate emailed on May 7, indicating that he had experienced
symptoms associated with the disea month before, including loss of taste and $faell
— he, too, was never isolatétf. This inmate was seen by medical staff on May 11.1°

BOP released additional guidance regarding the use of furloughs and home
confinement onApril 15 while case management staff were still on emergency
corrections duty. In that guidaneke Bureau provided criteria for home confinement
tailored to the pandemic and authorized the use of emergency furloughs for inmates
nearing their release date One week later, on April 2BOPissued additional
guidance to prisonslirecting them tgrioritize inmates who had served more than 50
percent of theisentences or had less than 18 months remaining in their sentences for
home confinement.!? A little less than a week after this second meamdum case
management staff returned to their duties.'*® They began to work through the backlog of

home confinement applications and teeview inmates for home confinement and

105 |nmate Sick Calls at MCC 215 (Inmate 344).
106 SeeQuarantine Isolation Flowsheet.
107 Health Services Activity Rep. at MCC 2063.

108 |nmate Sick Calls at MCC 203 (Inmate036 The inmate indicated his sense of taste and smell had
returned somewhat since he was ill but that he was still weak.

109 SeeQuarantine Isolation Flowsheet.

10 Health Services Activity Rep. at MCC 2071.
111 Demosthenes Decl. ex. 5.

112 Demosthenes Decl. eg.

113 Demosthenes Decl. § 41.
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furlough!'# Finally, on May 8, BOP releasaatiditional guidance further altering
eligibility criteria and priority for inmates to be considered for home confinement.*®

By the end of May, the MCC hadceived a rapidesting kit and hundreds of
nasal swab test kifd® The prison is currently following a policy of testing all new
inmates, all departing inmates, all symptomatic inmates, and all inmates that had close
contact with symptomatic inmaté¥. Based on BOP guidance, the prison only tises
rapidtesting machine on symptomatic inmaties;all others it uses the nasal swab kits,
which take more than a day to retdtA.

Although several inmates displayed symptah€0VID-19, none tested positive
or were fully isolated by the prison until early Jdhe.On June 19, the MCC’s warden
informed the Court that one inmate had tested positive for COVID-1&e-fisst positive
test result since April 18° On June 29, the Court learned that a pretrial detainee in one
of its cases also tested positive for the disess® the BOP’s data indicates two total

inmates are sick with COVH29 as of July 2!

14 pemosthenes Decl. 1 41. Over the next two weeksetim worked through a backlofj67
compassionate release applications, denying them all for not meetingctssary criteriald.  42. As of
May 28, the staff had reviewed 117 sentenced inmates for home confinement, of which it has referred 24 to
central BOP staff for release. ld. § 45. Nine remained under review at that timd. § 46. The others have
either been denied or released due to a successful compassaease motion or the end of their

sentencesld. 1 48. Case management staff had only begun to evaluate inmates for furlough as of May 28.
Id. 9 56.

115 Demosthenes Decl. ex. 7.

116 Beaudouin Decl. 11 20, 21.

171d. 1 20.

118 |d

191d. q 19.

120 etter from Marti LiconVitale to U.S. District Judge Edgardo Ramos (June 19, 2020), Doc. 86.

121 COVID-19 Update, Bureau of Prisonsitps://www.bop.gov/coronavirugast updateduly 1, 2020)
On July 2, the warden confirmed that two inmates have tested positive for the coronavirus. Letter from
Marti Licon-Vitale to U.S. District Judge Edgardo Ramos (July 2, 2020), Doc. 88.
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1. THIS LITIGATION
A. Procedural History

The petitioners commenced this actiaon April 28, 2020, seekingrits of habeas
corpus pursuant to 28 U.S.C. § 2241 on behalf of themselves and “all current and future
detainees in custody at the MCC during the course of the COVID-19 pandéfiitg
inmatesallege thathe warden and her staff weredeliberately indifferent to‘conditions
that pose an excessive risk to their health and safety,” in violation of the Fifth and Eighth

Amendments of th&).S. Constitution'?® The petition seeks the following relief:

* “increased inmate health monitoring, expanded testing oftisraad staff,
and implementation of contact tracing”;

= treatment measures for those who have either tested positive for or are
experiencing symptoms consistent witdVID-19, andfor those who have
come into contact with someone infected vi@i@VID-19, including
medically appropriate quarantine and isolation;

= professional cleaning of the facility on a regular basis;
= distribution of basic hygiene necessities, without cost to the inmates;

= release from confinement “with such conditions as may be appropriate, of
Petitioners and Class members (i) who are eligible for release pursuant to
BOP’s statutory authority or directives issued by Attorney General Baiir) or (
for whom release (either temporary or permanent) is otherwise reasonable
under the extraordinaryrcumstances of the COVHR9 pandemic”; and

= for those who are ineligible for release but who meet the CDC criteria for
enhanced vulnerability to the virus, “prompt transfer from the MCC to another
BOP facility where appropriate preventive measures magkasn and
adequate health care provided until such time as the MCC can improve
conditions sufficiently to take such measures and provide such care itself.”1?*

Additionally, the inmatesequest that the Court appoint an independent monitor to

oversee compliare with the abové?® The class they purport to represent consists of the

122 Class Action Petition Seeking Writs of Habeas Corpus (“Petitio87,Doc. 1.

123 petition at 2526. Jonathan Medina terminated his participation in this lawsuit on May 18, 2020. Doc.
41.

124 Petition at 2728.
125|d. at 28.
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nearly 700 inmates at MCC who were allegedly unnecessarily exposed to a substantial
risk of serious harm bthe warden’golicies, procedures, and practices regarding the
COVID-19 crisis!?®

On the same day that the petition was filed, the inmatealso filed an emergency
motion for an order to show cause and a temporary restraining'étd@ic Court held a
telephonic conference to discuss the motion on April 29, 2824t the conference, the
Court reserved its ruling regarditige inmate'sapplication and scheduled a hearing for
May 4, 2020'?° On May 4, 2020, the Court denitret inmatesapplication for a
temporary restraing order. However, it directed the parties to submit a discovery plan,
including a plan for inspection of the MCC, and scheduled a preliminary injunction

hearing!®® That inspection was held on May 13, 2020.%3!
B. Expert Reports

During the preparation for this motion, both the inmates and the warden engaged
experts to opine on the conditions of the MCC an¢heRuitability of its efforts to fight
the outbreak. Dr. Homer Venters, for thenates is a physician and epidemiologist that
previously served as GHiMedical Officer of the Correctional Health Services of New
York City.*3? Dr. Rebecca A. Lubelczyk, for the warden, is a physician and previously
served as Medical Director of the Massachusetts Correctional InstitutefalkiNg® Dr.

Venters, in his critique of theICC, identified four sets of omissions by MCC staff: (1)

126|d. 99 86-91.

127Doc. 4.

128 Minute Entry for Apr. 29, 2020.

129 |d

130Ty, of proceedings re: conference held on 5/4/2020 at 58$3, 64:10, Doc. 36.
Blnspection Order, Doc. 32

32Venters Rep. 115, 6.

133 Lubelczyk Rep. at-23.
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an inadequate siekall systems; (2) deficient COVID-19 screening and contact tracing;
(3) inadequate access to soap and cleaning supplies; and (4) deficient isolation and

quarantine proedures-34
1. SickCall Systems

According to Dr. Venters, a functioning sickil system is necessary to ensgr
proper medical care in correctional facilities, especially dutiegoutbreak of an
infectious diseas&® An ideal sickcall system involves the review of any submitted
written or electronic requests within 24 hours and proper retention of the documentation
of those requests. During an outbreak, Dr. Venters recommends that medical staff cross-
reference siclcall requests #th a list of symptoms associated with the ongoing
outbreak!3® This methodology, along with proper record-keepingan help track the
disease’s spread through a prison. Both the acting clinical diredtos KICC, Dr.
Robert Beaudouin, and Dr. Lubelczyk largely agree with these prinéiles.

Based on his review of the record, Dr. Venters characterizes theaticystem at
the MCC as “broken or grossly deficient.”**® He note the delays between the
submission of an email siatall request anchedical care, specifically describing one
inmate who sent a sick call on April 16, but only received an email response on May 5

and had yet to be seen by medical staff at the time of his report.1*® Based on testimony

B4Venters Rep. 1 2.
1351d. 917 34, 35.
1361d. 1 36.

137 SeeBeaudouin Dep. at 228:128; Rovner Decl. ex. 2 (“Lubelczyk Rehait) at 8 (clarifying that the
applicable standard is that requests be triaged within 24 hours, rather theam dlpabintment occur within
that time).

8Venters Rep. 1 39.
1391d. q 41 (referring to Inmate 324 on Inmate Sick Calls at MCC 208).
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from Dr. Beaudouin, he notes that papequest$or medical attentionvere shredded
after a medical appointment was scheddféd.

In Dr. Venters’ review of the record, he obserirest several inmates reported that
they did not receive medical care even after they reported symptoms to guactof E
the inmates he describes verbally informed guards of symptoms associated wit- COV
19 but did not receive medical care for days or wé€k©ther inmates submitting
declarations described similar experiences. For example, one woman in Unitréddecla
that the other inmates in her unit would tell correctional officers if they were experiencing
symptoms of COVIDIH9, but “9 out of 10 times the officer does not call up to medical
right away.*? The same woman reported that medical staff took several days to see two
women who reported symptoms “multiple times a day” — both of those women were
eventually isolated with suspected COVID#9.As one inmate living in 11-South

declared

Many of the guys on my unit experienced symptoms. They called

out for medkal help and were ignored by officers and told to lay
down. Many coughed through the night and complained of diffi-

culty breathing but no medical help camé@hose experiencing
symptoms were extremely weak, [and] could barely eat or get out of
bed!44

The warden largely does not deny the significant deficiencies of the sick-call

system. As she now admits, the delays waresedn part bythe absence of theaff

1401d. 9 43;see alsdKala Decl. ex. 1 (“Beaudouin Dep.”) at 220:1F (“Q: Before that date [two weeks
before May 20] to your knowledge were all paper sick call requests shredded? A: That’s what I think,

yes.”).

Ml seeventers Rep. 1 42 (describing Devinown Decl. ex. 17 (“Falu Decl.”) { 5, ex. 22 (“Luna Decl.”)
110, ex. 14 (“Davis Decl.”) 1 6, and Garcia Decl.11%12).

2 pevlin-Brown Decl. ex. 26 (“Richardson Decl.”) { 8.
143 |d

144 Devlin-Brown Decl. ex. 20 (“Griffin Decl.”) § 12.
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with primary responsibility for monitoring the inbd% Dr. Beaudouirbelieves that this
oversight did not lead to unidentified COVID-19 infections due tthe existence of
independent temperature and symptom screéfith®r. Lubelczyk similarly opines that
overlapping screening and infection control protocols prevented the failure to moaitor th
email inbox from meaningfully worsening the outbré&k She also notes that inmates
appeared to know that they could verbally report a medical issue to guards in an
emergency and generally regarded the emaitcatksystem as “a waste of tim&:?

As agenerakesponséo Dr. Venters’ critiques of the siakall systemDr.
Lubelczykalsonotes thatin her experience, inmates sometimes exaggerate the severity
of their symptoms, and that Dr. Venters’ opinreties too heavily on their
declarations?®® In support, she points out severakrnalinconsistencies the
testimones of named petitioner Fernandez-Rodriguez and declarants Woodson and
Sucich?®°

2. Screening & Contact Tracing

Dr. Venters also founthatthe procedures for screening inmates were deficient.
He notes that the CDC recommends that aawalsto a prison be screened and that
screening be extended to current inmathen there is a risk of infection within the

facility.'> Based on Dr. Ventergview of the record, screening was neither consistent

145 SeeBeaudouin Dep. at 2589; Beaudouin Decl. § 24 (“Due to recent staff shortages and absences, |
learned that some of these [email] messages had not received timely respbesestionely scheduleaif
medical appointments.”). The warden also admits that handwritten sick-calls were shredded after an
appointment was scheduled; those siaks are now added to inmates’ medical records.

146 Beaudouin Decl. 1 24.

147 Seel ubelczyk Rebuttal at 11.

18 Lubelzyk Rebuttaht 10 (quoting an interview with an inmate taken during the May 13 inspection).
1491d. at 14.

01d. at 9, 14-16.

Blventers Rep. 1 22.
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nor rigoroust®? Several inmates declared that medical screening consisted only of a
temperature check and did not include questioning regarding other symptoms of COVID-
19.1%3 In addition to inadequatereening, Dr. Venters views efforts to trace the contacts
of infected staff as insufficient and the efforts to conduct contact tracing for inmates as
non-existent®* He concludes that the MCC’s omissions “not only incigabe
likelihood that individuapatients with COVIDB19 will develop serious illness, but also
increasf] the likelihood that they will transmihfectionto others.>®

Dr. Beaudouin indicated that screening should include a check for fever, as well
as a check for whether the inmate hadugh, chest pains, shortness of breath, fever,
nausea, vomiting, diarrhea, loss of taste, loss of smell, muscle aches and¥aies.”
admits howeverthat medical staff may have reverted to “shorthand” over time in their
screening process- going from a detailed inquiry into symptoms known to be
associated with COVIEL9 to a less rigorous, “How are you feelintf?"Dr. Lubelczyk
agrees that screening largely consisteémperature checks in non-quarantined units
and should have been more rigordtfs She does not, however, believe that this failure
increased the risk of a broader outbreak because “the basic symptoms of CO#I®-

relatively well known, including to MCC inmates [and] inmates were being seen on a

152 SeeVenters Rep. 1 24.

153 SeeKala Decl. ex. 5 (“Hatcher Dep.”) at 39:41b; DevlinBrown Decl. ex. 9 (“Bourgin Decl.”) { 7
(“Multiple guys reported symptoms when they were coming around to take our temgeetery day.

But they would just say temperature in response.”); De®timwn Decl. ex. 13 (“Dansowah Decl.”) 9
(“When the medical staff started coming around taking temperatures, they did not care if people had other
symptoms— cough, chills, diarrhea. They just left them in bed unless they had a fever.”).

%4Venters Rep. 11 31, 32.

1551d. 1 46. Dr. Lubelczyk does not address omissions related to contact tracingepdreor in her
rebuttal to Dr. Venters' report.

156 Beaudouin Dep. at 146:94.
157 Beaudouin Decl. 1 14 n.5.

158 Lubelczyk Rebuttal at 7.
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regular basis by medical staff . . . ."*>% Dr. Beaudouiradditionally admitghatstaff
absences limited the number of contact tracing investigations that could be corfaiucted
staff, and theacting warden admitted that no inmate contact tracing investigations were

ever conducted®?
3. Soap & Cleaning Supplies

Dr. Venters and Dr. Lubelczyk came to very different conclusions when evaluating
the prison’s level of cleanliness and the availability of hygiene supplies for intfates
According to theMCC, inmates bore some responsibility for keeping cells and common
areas clean during the outbreak. The MCC assigned inmate orderliesdieancommon
areas and other highaffic areas on a daily basis.'®? Individual inmates were responsible
for regularly cleaning their own celt§3 Prison officials indicated that cleaning supplies
were available on request from staff, including disinfectant rated by the CDC for use
against the novel coronavird®. Some inmates suggest, however, that these supplies
were not refilled frequently enough, especially during the early days of the outbréak.
In addition, they report infestations of rodents and cockroaches, as well as the growth of

mold 166

1591d. at 8.

160\enters Rep. 1 32 (referring to Beaudouin Dep. at 1:23.4nd Kala Decl. ex. 6 (“Hazlewd Dep.”)
1:19-42:9).

161 SeeVenters Rep. 1 56; Lubelczyk Rep. at13.

162 Edge Decl. 1 36.

1631d. 9 34.

1641d. 917 34, 35.

165See, e.g.Devlin-Brown Decl. ex. 25 (“Nagvi Decl.”) 1 18.

166 See, e.g.Devlin-Brown Decl. ex. 33 (“Turner Decl.”) 1 5. One of theopdgraphs taken during the
May 13 inspection shows a cockroach caught on a trap in Uisibith. Kala Decl. ex. 10. Dr. Venters
also describes the inspection group having “to step over a large cockroach to inspiagi¢heilet shared
by 26 men in one tier of unit 11 South.” Notice of Filing ex. 1 (“Venters Rebuttal”) 1 26,Moc
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The MCC issued each inmate one bar of soap and one roll of tisdete each
week!%” By the time of therison inspection ordered by the Court in May, officials had
posted signs informing inmates they could request additional supplies from unit staff.168
Some inmates, though, suggest that soap was scarce during the initial outbreak. One
inmate housed in th®HU declared;We asked for soap but there are always so many
officers running around that they don’t remember to give it to us. We have to wait until
officers give out soap.” 1¢® Another suggested that he had to ask others for soap,
declaring, “I had to beg guys who have been a the MCC for a while to give me a little
sliver of soap so that | could clean my cloth&$."Some of those same inmates suggest,
however, that the provision of supplies had improved by Apidk 171

Based on these declarations and his own observations during the May 13
inspection, Dr. Venters concludes that the MCC lacked “basic infection cottrdDf.
Lubelczyk differs in her evaluation of this evidence, finding that any issues with vermin
are limited and more associated with fod ile dorms tharwith a lack of extermination
servicest”® She further found that the MCC had appropriate signage informing inmates
of the availability of cleaning supplies, and she personally observed inmates cleaning

telephones after usé* On the whole, Dr. Lubelczyk opined that she “was very

167 Edge Decl. 1 30.
16819, q 31.

169 Brown Decl. ¥ 20.
170 Schiliro Decl. T 11.
d. 7 12.
2\/enters Rep. 1 61.

173 Lubelczyk Rebuttal at 4.
174 |d
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impressed with the level of sanitation and cleaning resources [she] saw throughout the
facility.” 17
4. lsolation & Quarantine Procedures

When examining th&ving arrangements of prisoners at different stages of
isolation, Dr. Venters opinethat the social distancingf inmates prior to quarantine and
the care of inmates under isolation were deficient.

In critiquing the prison’s social distancing efforts, Dr. Venters focuses specifically
on Unit 11-South, which contaissx dormitory tierst’® Each tier inUnit 11-Southis
tightly packed, with up to 26 mesteepng within arm’s reach and sharing a single sink,
shower, urinaland toilet!’” There are two tables in the dormitory with four chairs
attached to each tablé® He characterizethe dormitory as the primary example of how
the MCC “appears to have given little effort to implementing any social distancing.”*"®

Unit 11-South houses many of the MCC inmatest havanedical issuesoth
those serving sentences and thasgretrial detentin.'®° Dr. Venters notes that the most
recent BOP guidance recommends against having medically vulnerable peesons
togethert®? In light of this guidance and the fact that he views social distancing as
“impossible”in these circumstanceBy. Venters concludes that “nothing” could alleviate

theconcerns of a spreading infecti&ii. Indeed, he believes that these conditions “likely

increase|[d] the spread of COUI® among the high risk patients placedodhis unit”

175 LubelczykRep. at 14.

16 Edge Decl. 1 7.

7 SeeVenters Rep. 1 17, Kala Decl. exs. 10, 11 (photographs).

18\enters Rep. Y 61.

791d. 1 62.

1801d. 9 69; Edge Decl.  7; DeviBrown Decl. ex. 32 (“Toro Decl.”) 11 12, 14.
8lventers Rebuttal 1 19 (referring to guidance from May 7, 2020).

821d. 1 19.
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and outweighed thechefit of efficiency gains in the regular care of medically vulnerable
inmates!83

Dr. Lubelczyk views the “cohortingdf inmates, as a general rule, as essential in
preventing virus transmissidfi* As she puts it, “the practice of cohorting reduces
opportunities for transmission because only that cohort is at risk of exposure if the virus
is introduced, instead of the entire dorm/tier/uitf.”"Based on her observations, the
MCC properly executed its cohorting plan, where only one cohort was to be relgased fo
recreation at a time. She concludes that “MCC'’s implementation of cohortingl¢bas
timely, comprehensive and effective.””18

Dr. Venters also takes issue with the use of the SHU as an isolation wagad in lat
March, as the outbreak began. Focusing on the experiences of Andrade, described above,
Dr. Venters opines that the MCC'’s practices in caring for inmates in the Sidri the
face of elemental correctional health practices and even the BOP’s own pandemic
influenza plan.”8” He further criticizes the use of the SHU because he balitaat the
use of the unit — normallgeservedor discipline — could discourage inmates from
reporting their symptom$8

Dr. Lubelczyk, in response, positsat guidance from BOP came too late and the
outbreak came too quickly for the MCC to properly plan for an isolation ward, hence the

use of the SHU® She notes that the MCC quickly switched to Unit 3, a more

8 Venters Rep. 11 68, 71.

184 ubelczyk Rep. at 10. Cohorting is “the practice of separating inmates iativesl small groups,
which only interact among themselves.” Beaudouin Decl. § 9. At the MCC, cohogtaaviargethan
ten inmates, although inmates on Unit9duth were exposed to the up to 26 men living in their
dormitories, as wellld.

185 ubelczyk Rep. at 11.
1861d. at 11.

87Venters Rep. 1 51.

18819, q 52.

189 ubelczyk Rebuttal at 11.
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comfortable set of cells, and therefore there is currditttyy disincentive to report

symptoms for fear of being sent to the SHO.

* % %

At the conclusion of his repott! Dr. Venters recommengter alia, a number

of interventions:

= Twice-daily screening of all inmates in quarantine or isolation, and screening
of others on &awice-weekly basis;

= Evaluation of all inmates reporting symptoms of COVID-19 within 24 hours;

= Broad administration of COVID-19 testing of all new inmates, those who
possess certain risk factors, those who have been in contact with someone
suspected of hawg COVID-19, and those who are released from quarantine,

as well as similar testing of staff and contacts of staff suspected of having
COVID-19;

= A standardized screening procedure and individual isolation protocol;

= Creating a contact tracing procedure #addng needed steps to quarantine
those exposed to a person suspected of having COVID-19;

= Ensuring the proper sanitation of the prison and the proper use c&RPE;

= Decreasing the population of 11-South and similar areas whereiskgh-
inmates reside by0 percent.

Dr. Lubelczyktakes particular issue with the necessity of the testing protocols Dr. Venters
recommends. She notes that neither BOP nor CDC policy currently recommends the
testing of medically vulnerable individuals who are asymptont&tiShe concludes by

noting that the current testing protocol is “eminently reasonable,” and is likely to be

responsive to future recommendations and guidatice.

1901d, at 13.

Plventers Rep. ¥5.

192 ubelczyk Rebuttal at 13.
193|d. at 14.
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Dr. Venters opines that a second outbreak at the MCC is likely sometime this
year!® He bases this amion on the consensus of a number of epidemiological experts

and a continuing increase in MCC staff who have tested positive for COVID-19.19°
C. The Licon-Vitale Letter
As part of her briefing for this motion, theMCC’s warden submitted a lettelated

May 29, that provided her assessment of how the prison handled the outbreak and
detailed a number of procedures the prison would undertake going fof¥

warden begins by offering her overall assessment of the MCC'’s response:

| am proud of how MCC has wieered this crisis to date. While
there have certainly been some hiccups and disruptions to expected
operations, and some things haxa gone according to plan as |
discuss below, overall the MCC community has been spared a seri-
ous problem.Although some 40 members of our staff have experi-

enced some COVIE19 symptoms since March, and approximately
34 inmates have been isolated with confirmed or suspected COVID-

19 infection, no one has become serioushanit critically, no one

has died. This is due, in large part, to the resilience of the staff and

the inmates who have mostly followed the precautions we have put
in place to protect them.

She then identifies several shortcomings in the prison’s response and proposes

remedial measures:

= The failure to “consistently perforfi” contact tracing for infected staff. The
warden states that “clear lines of responsibility” have been created for contact
tracing investigations, and that such investigations are now occurring.

v The failure to “consistently ask[] inmates about all potential COVID-19
symptoms.”The warden indicates that medical staff “have been explicitly
directed to ask inmates about all possible symptoms.”

= The failure to monitor the sick-call email inbox and promptly schedule inmates
for medical care. The warden reports that MCC medical staff has assigned an
employee to review all requests each morning and to promptly schedule
follow-up.

194\enters Rebuttal  32.

1951d. § 31 (reviewing a number of reports the MCC has made to Chief Judge Mauskopf citéra Ea
District of New York)

1% Barnea Decl. ex. 1.
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= The accessibility of soap and cleaning supplies. Although the warden believes
that “soap and hygiene products have always been in adequate supply,” she
has directed her staff to ensure the provision of adequate supplies and has seen
that related signage be posted throughout the facility.

= The failure to promptly process applications for early release. The warden has
committed to reviewing early release applications related to CE1ID
including through compassionate release, home confinement, and furlough,
normally within 14 days and in no more than 30 days.

In addition to these policy changes, the warden pledges to report to this Court every two
weeks with information on the number of inmates and staff suspected of having COVID-
19, confirmation that the above policies are in effect, and the status of evaluatiorfer
early releasé¥’

The warden concluded her letter by noting a number of operational objections to
Dr. Venters’proposals-® She notes that the prison is limited in the medical care and
testing it can provide its staff, and that resources are too limited to expand the frequency
of symptom screening. She indicates that the prison does not intend on using the SHU
again for isolation unless absolutely necessary and th& ekploring solutions for

reducing the density of Unit 11-South.
1. PRELIMINARY INJUNCTI ON

In the Second Ccuit, adistrict court‘may grant a preliminary injunction where a
[movant] demonstrates irreparable harm and meets either of two stan@grds:
likelihood of success on the merits, or (b) sufficiently serious questions going to the
merits to make thera fair ground for litigation, and a balance of hardships tipping
decidedly in the movant’s favér.Trump v. Deutsche Bank A@43 F.3d 627, 635 (2d
Cir. 2019),cert. granteg 140 S. Ct. 660 (2019) (quotation marks and internal citation

197The warden voluntarily submitted her first report on June 19. Seeletter from Warden Licosvitale to

the Hon. Edgardo Ramos (June 19, 2020), Doc. 86. In that letter, she reports thabthtegted 34

inmates for COVID19 and 1 tested positive between May 29 and Junédl QNo staff reported being

infected. The warden submitted a second report on July 2. Seeletter from Marti LiconVitale to U.S.

District Judge Edgardo Ramos (July 2, 2020), Doc. 88. In the two weeks betwedtetbetlee MCC had
tested 57 inmates and returnedasifive results, although 12 tests were outstanding as of the time the letter
was submitted.

1% Barnea Decl. ex. 1 at 6.
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omitted. The warden argues that the likelihood of success standard applies here because

the inmates seek to enjoin “governmental action taken in the public interest pursuant to a
statutory or regulatory scherhePlaza Health Labs., Inc. v. Peraleé&/8 F.2d 577, 580

(2d Cir. 1989). As the inmates have not argued that the “serious questions” standard
applies, the Court will apply the more rigorous “likelihood of success” standard to this
motion. But seelime Warne Cable of New York City v. Bloomberg .28 F.3d 917,

923 (2d Cir. 1997) (applying “serious questions” standard in a case with “public interest
concerns on both sides”). Further, given that the inmates move the Court to enter a
mandatory preliminary injunctiomg., one altering the status quo, theyu'st

demonstrate a substantial likelihood of success on the rhaxiesy York Progress and
Protedion PAC v. Walsh733 F.3d 483, 486 (2d Cir. 2013) (quotation marks and internal

citation omitted (emphais added).

* % %

The inmates bring a petitionfor writs of habeas corpus under 28 U.S.C. § 2241,
which, in the Second Circuit, allows for injunctive relief for unconstitutional prison
conditions. SeeThompson v. Choinski 525 F.3d 205, 209 (2d Cir. 2008¢e alsdlinav.
Zickefoose591 F. Supp. 2d 145, 146-49 (D. Conn. 2008) (describing § 224 Ibsoad
remedyavailable to federal prisoners challenging the conditions of their confinement”).

The Eighth Amendment — for convictedprisoners — and the Fifth Amendmentfer
pretrialdetainees— govern the inmateslaimsof unconstitutionalityand therefore guide
the Court’s analysis in determining their likelihood of success on the m8aeDarnell

v. Pineirq 849 F.3d 17, 29 (2d Cir. 2017) (analyzing unconstitutional conditions of
confinement claims under the Eighth and Fourteenth Amendments); Cuoco v. Moritsugu
222 F.3d 99, 106 (2d Cir. 200®stablishing that claims by federal pretrial detainees
under the Fifth Amendment are analyzed in the same manner as claims by giate pret

detainees under the Fourteenth Amendinelmt either case, there is both abjective”
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anda“subjective” prong to the analysif whether an inmate’s conditions of confinement
are unconstitutionalSee Darnell849 F.3cat 29.

The objective prong asks whether the conditions of which the inmates complain,
“either alone or in combination, pose an unreasonable risk of serious damage to [their]
health, which includes the risk of serious damage to physical and mental soundness.”
Darnell, 849 F.3cat 30(quotation and internal citaticmmitted. In a case where inmates
complain of an elevated risk of being harmed by the allegedly unconstitutional
conditions, the Court musdketermine tvhether society considers the risk that the prisone
complains of to be so grave that it violates contemporary standards of decency to expose
anyoneunwillingly to such a risk. In other words, the prisoner must show that the risk of
which he complains is not one that todagociety chooses to toleratedelling v.

McKinney 509 U.S. 25, 36 (1993¢mphasis in original)This prong is identically
analyzed for convicted and pretrial inmat&ee Darnell849 F.3d at 30.

The subjective prong, howeverdiffers slightly between the two Amendments.
Under the Eighth Amendment, the inmates must show thabfficial knows of and
disregards an excessive risk to inmate health or safety; the official must both be aware of
facts from which the inference could be drawn that a substantial risk of serious harm
exigs, and he must also draw the inferend@drnell, 849 F.3d at 32 (quotingarmerv.
Brennan 511 U.S. 825, 837 (1994)The Fifth Amendment requires a less stringent
showing —only that the official “knew, or should have knowrthat the condition posed
an excessive risk to health or safetid. at I (emphasis added). In this context,
“disregard” means “failing to take reasonable measto@bate” the unconstitutional

condition. Farmer, 511 U.S. at 847.

A. The Existence of an Unreasonable Risk
of Serious Damage tdhe Inmates’ Health

Four months after the pandemic first began in this country, it is beyond debate that

COVID-19 is a disease that can seriously sickenemedkill those who suffer from it.
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The novel coronavirus has indiscriminately infected hundreds of thousands throughout
the United States, with New York City in particuexperiencing an outsized number of
deaths as a result of the viruBut simply, COVID-19 stands with the roster of infectious
diseases from which “correctionafficials have an affirmative obligation to protect

inmates’ Jolly v. Coughlin 76 F.3d 468, 477 (2d Cir. 1996) (examining duty to protect
inmates from tuberculosis). This Court is far from the only one to identify COVID-19 as

a serious risk to inmatessee, e.gMartinez-Brooks v. EasteNo. 20 Civ. 569 (MPS), ---
F. Supp. 3d---, 2020 WL 2405350, at *27 (D. Conn. May 12, 20ZDyyronel v. Decker
No. 20 Civ. 2472 (AIN)-- F. Supp. 3d---, 2020 WL 1487274, at *3 (S.D.N.Y. Mar. 27,
2020);Basank v. DeckeNo. 20 Civ. 2518 (AT);-- F. Supp. 3d---, 2020 WL 1481503,

at *4 (S.D.N.Y. Mar. 26, 2020).

Inmates are particularly vulnerable to this disease. The CDC identifies social
distancing as “a cornerstone of reducing transmission of respiratory disedsas suc
COVID-19.” CDCCorrectional Facility Guidancat 4. But inmates “live, work, eat,
study, and recreate within congregate environments, heightening the potential of COVID-
19 to spread once introducedd. at 2. These factors, among others;reate “unique
challenges for control of COVIRY transmission” within a correctional facilityd.

As the CDC pithily notes, “[ijln most cases, [inmates] are not permitted to leave
the facility.” CDC Correctional Facility Guidancat 2. It is this point that camaise the
risk associated with living in grison during an outbreak of COVID-19 from merely
elevatedo “so grave that it violates contemporary standards of decency to expase
unwillingly to such a risk Helling v. McKinney509 U.S. 25, 36 (1993). Unlike those
on the outside, who have some choice with whom they assarfiatben theyleave their
homespf how closely to walk by other people, @rwhen to move from one end of a
train to another at the cough of a stranger, prisoners have‘f\djeen the State by the
affirmative exercise of its power so restrains an individual’s liberty that it renders him

unable to care for himself, and at the same time fails to provide for his basic human needs
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.. .it transgresses the substantive limits on state action set by the Eighth Amendment and
the Due Process ClauseDeShaney v. Winnebago County Dept of Sars., 489 U.S.
189, 200 (1989). Indeed, “[a]n inmate must rely on prisonoaitiss to treat his medical
needs; if the authorities fail to do so, those needs will not bé rastelle v. Gamble429
U.S. 97, 103 (1976).

In this case, inmates need distance and protection from those who may be infected
with COVID-19, but theyare not free ttake those precautions themselves; they rely on
the warderto take the precautions for therSeelolly, 76 F.3d at 477. The CDC, in its
recommendatiag) implicitly recognizes thisiew. It advises that corrections facilities
reassigrsleeping quarters so that individuals have six feet or more of space in all
directions. CDC Correctional Facility Guidance Bt. For those inmates identified as
having symptoms of COVID-19, the CDC recommendsjihiadn officials “immediately
place[] them] under medical isolation.fd. at 15 (emphasis added)rison staff should
close off and disinfect the area used by isolated individuald. at 17. The CDC further
recommendshat*“[f] acilities should make every possible effort to quarantine close
contacts of COVIB19 cases individually” and thé&icilities should closely monitor
them placing thoselisplaying symptoms into medical isolation “immediatelid’ at 19.
When quarantined individuals must be housed together, the CDC recommends that prison
officials ensure the spaces well-ventilated and that social distancing strategres
employed.ld. at 20.

“The isolationof symptomatic inmatgshowever, s only useful if those
symptomatic inmates are actualtinsified.” Venters Rebuttal 23 (emphasis in
original). In his reportDr. Venterdays out the necessity for both a functioning stel-
system andor effective screening of individuals potentially infected by the coronavirus.
Venters Rep. 11 26It is essential that ... active screening be part of any response to a
viral outbreak.”); 35 (“This basic approach to sick calls becomes even more critical

during an outbreak of communicable disease”). .Dr. Lubelczyk does not disagree
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with these principles, and, indeed, the MCC's policies incorporated them into its
guarantine plans throughout the outbreak.

Of course, this is a case about prison conditadriee MCGC not about poli@sor
the abstract threat of COVIDO to inmates. In other was, “‘determining whether prison
conditions pose a substantial risk of serious harm from COVID-19, or any other risk,
must be determined ‘after accounting for the protective measuréd {a¢ has taken.™
Chunn v. Edge-- F. Supp. 3d---, No. 20 Civ. 1590 (RPK) (RLM), 2020 WL 3055669,
at *24 (E.D.N.Y. June 9, 202@yuotingValentine v. Collier956 F.3d 797, 801 (5th Cir.
2020).

The record shows, with the above guidelines in mind, that the conditions in the
MCC — despite the MCC's attempts at prdtee measures— posed a substantial risk to
the health of its inmates. Rather than having a functioningcsitlsystem, the MCC
admits it entirely failed to review inmates’ electronically submitted complaints due to
neglectin staffing of the sick-call inbox. Rather than rigorously and regularly screening
inmates in quarantine or those who had been exposed to the corgrtheM&CC admits
its staff came to rely on temperature checks and generalized inquiries — ignoring half of
the screening protocol recommended by Bd@C’s own policy and the CDC. Rather
than trace the contacts of infected staff, the MCC admits that it failed to conduct the
majority of these investigationg\nd, rather than attempt to use home confinement,
furloughs, and compassionate release as tools to reduce the density among the most
vulnerableinmates the prison chose to not pursue that path atrdil well after the
initial outbreak had subsided. Furthermore, the MCC does not provide gebaoittsito
the declarations of the many inmates who testified that a broad spectrum of their
neighbors developed symptoms of COVID-19 but never received care or isolation —
sometimes despite informing guards and medical staff of their symptoms.

Many courts have found that prisons exposed to the novel coronavirus present

conditions that meet the objective prong of the constitutional analysis. For example, the

39



Sixth Circuit found the objective prong “easily satisfied” when examining the situation at

the Elkton BOHRacility in Ohio. See Wilson v. William®61 F.3d 8292020 WL

3056217, at *7 (6th Cir. 20203ee also Wragg v. OrtinNo. 20 Civ. 549§RMB), --- F.

Supp. 3d---, 2020 WL 2745247 (D. N.J. May 27, 2020C0OVID-19 is an

indiscriminate and cruel diseat&t poses a risk to anyone and everyone, including
prison inmate$). In so deciding, th&/ilsonpanel pointed to the impossibility of social
distancing and the inherent dangerousness of developing COVID-19 as indicative of the
substantial risk that faces the inmates at Elkt®ae Wilsoy2020 WL 3056217at*7;

see also MartineBrooksv. Eastey No. 20 Civ. 569 (MPS);- F. Supp. 3d---, 2020 WL
2405350, at *21 (D. Conn. May 12, 2020) (observing that streiCture of the three

facilities at FCl Dabury—even assuming that all reasonable precautions and safety
measures are being fastidiously observed . . . — heightens the risk of transmission” due
to the impossibility of social distancinddanks v. BoothNo. 20 Civ. 849 (CKK), 2020

WL 1914896, at *7 (D.D.C. Apr. 19, 202(ame). Other courts have specifically

pointed to dack of effective screening as a factofimding that inmates face a

substantial risk from COVIEL9 in prison.See, e.gValenzela Arias v. DeckemNo. 20

Civ. 2802 (AT), -- F. Supp. 3d=--, 2020 WL 1847986, at *7 (S.D.N.Y. Apr. 10, 2020)
(suggesting that even daily monitoring of inmates for infeagaro substitute for
prevention).

The conditions facing the MCC are worsertlsgveral of the cases described
above becauddCC's failure toidentify infected inmates causes the cohorting system to
lose effectiveness as a substitute for social distancing. If one inmatehorafalls ill
and the MCC does not have the systems in place to identify him, then the rest of the
cohortcanfall ill quickly thereafter. One need only look at the tighgbeked
dormitories ofUnit 11-South — containing medically vulnerable inmates — to see how

quickly the virus can spread in the absentaroeffective isolation protocol.
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The warden is quick to point out that the MCC has been spared deaths among its
inmate population and staff, that no inmates had to be hospitalized for intensive care, and
that the inmates have presented no evidence that the outbreak in the prison was any worse
than the outbreak affecting New York City as a whole. She notes thactiors taken by
MCC staff in March and April implementing a cohorting scheme that reduced the
exposure of inmates to each other, assigning and supplying orderlies to clean common
areasand educating inmates on practices necessary to reduce transmission risk. Dr.
Lubelczyk and Dr. Beaudouin further argue that it is unlikely that any oatlegk to
which the warden admits actually led to increased infections, given other precautions
taken by the prison.

JudgeRachel PKovner ofthe Eastern District of New Yorflaced a similar fact
patternregardingan outbreak of COVID-19 at the Metrogah Detention Center
(“MDC”) in Brooklyn. SeeChunn 2020 WL 3055669 In denying inmates preliminary
injunctive relief similar to that asked for here, Judge Kovner found that the MDC'’s
response to COVID-19 — which included, among other steps, “massesthcting
movement within the facility, enhancing sanitation protocols, and creating quararttine a
isolation units™— had proven to be effective because it had resulted in no deaths and only
one hospitalizationld. at *25. Indeed, in cases that havegted injunctive relief, like
Banks v. Bootim the District of Columbia, courts have often found an existing outbreak
within the facilitywith the same or greater severity than that of the surrounding Seea.
2020 WL 3303006, at *enpting that 13.5 percent of inmates in the relevant facilities
were infected one month before the order granting a preliminary injuncemglsp
e.g, MartinezBrooks 2020 WL 2405350, at *20 (finding that that there was indisputably
“an active and serious outbreak of COVID-19 at FCI Danhuiyays v. Dart No. 20
Civ. 2134(MFK), --- F. Supp. 3d---, 2020 WL 1812381, at *2 (N.D. Ill. Apr. 9, 2020)

(noting the infection of 251 detainees and 150 staff).
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But the warden has presented this Court with no authorityhteaituation in the
MCC must deteriorate before the Court can find that conditions pose a substantial risk to
inmates’ health To the contrary, the Supreme Court has been quite clear that a risk of
future harm caprovide abasisfor a violation of the Gnstitution See Helling509 U.S.
at 33 (‘That the Eighth Amendment protects against future harm to inmates is not a novel
proposition?). And, as described above, the risk to inmatesimarily qualitative and
based on the warden’s obligation to protect those in her custody; the unreasonableness of
the risk is not only measured in percentage points of a morbidity oaliyorate, but
also bythe injusticeof letting men and women live in conditions thedves them
helpless to protect themselves from the infecti@iven the material failings in the
MCC's system folidentifying infected inmates and ensuring their prompt isolation during
the March and April outbreak -especially those medically vulnerable inmates placed in
tight quarters in Unit -5outh —the inmates have made a substantial showiagthe
MCC'’s inmdesfaced a substantial danger to their health when the novel coronavirus

circulated through the facility.

B. Deliberate Indifference
to the Risks Facing the Inmates

But wereMCC officials aware of (or should they have been awaretb® risk
posed by the above condition¥?SeeDarnell v. Pineirg 849 F.3d 17, 32, 35 (2d Cir.
2017). And, if so, did they disregard that risk by failing to take reasonable measures to
abate it?SeeFarmer v. Brennan511 U.S. 825, 847 (1994Although MCC officials
should haveat least knowmboutthese risks, the Court finds thatthe answer to the latter
question is no. The inmates arethereforenot substantially likely to succeed in showing

that the MCC's steps to adapt to the pandemace unreasonable.

199The parties have not discussed whether and how the putative inmate class having persons governed by
the Eighth Amendment and persons@ned by the Fifth Amendment should affect the Court’s analysis.
Because the Court finds below that the inmates are unlikely to show that prison officials knew of or should
have known of the risk faced by inmates and failed to take reasonable stiegis theaisk, its findings are
the same for both pretrial and convicted inmates.
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Officials certainlyknewof the riskCOVID-19 posed in a prison settiegrly on
Starting in January, more than a mobé#fiorethe WHOdeclared COVIB19 a pandemic,
BOP distributed guidance to its prisons recommendimegt alia, that prisons identify
areas foquarantining inmates at risk of contracting COVID-19. In March, the MCC's
warden attended two different meetings with stakeholders in the Southern District where
the threat of COVIBL9 and plans to continue essential criminal justice procedural
requirements werdiscussed. On March 23, the CDC released its interim guidance for
prisons,assummarized aboven late March and early April, the Attorney General sent
additional memoranda that stressed the need to proactively use release esthoriti
removethe most vulnerablemmatesfrom prisors. All of these documents and meetings
stressed both the risk created by the novel coronavirus and the need to implement social
distancing or a substitute to reduce that risk. Furthermore, theansé to pasahen
dozens of prisoners and staff fell ill .

The warden herself acknowledged how delicate the situation was by writing on
March 27, “We have a total of three inmates who have tested positive. . . . We can hold
the line by following and maintaining the safety precautions.” Edge Decl. ex. 9 at MCC
22. That emailmessage attached an operations guide, which quarantined five units and
enforced the importance of sanitation and of identifying inmates who eadibit
symptoms.ld. at MCC 23. Indeed, the recordfigl of internal MCCemails and
memoranddhat stress the importance of isolating symptomatic inmates and quarantining
those with whom those inmates had cont&xe generallfEdge Decl. Ex. 9 (collecting
emails related to quarantine operations)light of this focus on finding and isolating
sick inmates, the warden and her senior staff at least should have known that several of its
tools for identifying those inmates were non-functional. It is undisputed that therwarde
now knows of these shortfalls based on the admissions she makes in her Istésr 29

the Court.
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The warden makes her stand on the final aspect of the merits analysis: whether, in
light of this knowledge, the MC@adereasonable efforts to abate the risk facing the
inmates. The MCC points to the substantial changes in ajp@ns it hagut into effect in
a short period of time. Inmates are rarely let out of their cells to congregatetinars,
and, when they are, the cohorts remain static and limited to ten people. The provision of
PPE and sanitation supplies has besstly expanded since Marchihe MCC has
acquired testing capabilities that will allow for more thorough screening of ismate
entering the populationThe case management team has eliminated the backlog of
inmates seeking compassionate release or honfm@annt. Furthermore, the warden
has implemented a number of policy changes that aim to rectify the failures iagingce
sick calls, properly conducting symptom screening, and executing contact tracing
investigations.

Courts that have denied injunatirelief have pointed to similar efforts by other
prisons and found them to be reasonable. Most notably, three Circuit Courts of Appeals
have vacated preliminary injunctioater determining that the petitioners had failed to
establish deliberate indifference to the risks to their healthor examplein Wilson v.
Williams, the Sixth Circuit found that the prison “was aware of and understood the
potential risk” but ultimately acted reasonably. 961 F.3d 8220 WL 305621 7at *7
(6th Cir. 2020). In rking this finding, the panel noted that the prison’s efforts to expand
testing and improve its response during the determination of the preliminary injunction
“demonstrate the opposite of a disregard of a serious health likksee alsaChunn v.
Edge No. 20 GQv. 1590 RPK) (RLM), --- F. Supp. 3d---, 2020 WL 3055669, at *26
(E.D.N.Y. June 9, 2020)Similarly, the Eleventh Circuit examined efforts to overcome
the impossibility of social distancing and fouthétwhen prison officials “do[] their best
balancing social distancing and regulation applicable to the facility” they do not exhibit
deliberatendifference, especially when the CDC’s own guidance “presupposes that some

modification of its social-distancing recommendations will be necessary in institutional
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settings’ Swain v. JunigrNo. 20-11622;-- F.3d----, 2020 WL 3167628, at *8 (11th
Cir. June 15, 2020¥)ee alsdviays v. Dart No. 20 Gv. 2134(MFK), 2020 WL 1812381,
at *10 (N.D. lll. Apr. 9, 2020) (same). And in staying a preliminary injunction order, the
Fifth Circuit observed thahatthe prison has taken and continues to take measdres
informed by guidance from the CDC and medical professionals—to abate and control the
spread of the virusAlthough the district court might do things differently, “mere
‘disagreementwith [the facility]'s medical decisions does not establish deliberate
indifference” Valentine v. Collier956 F.3d 797, 803 (5th Cir. 2020) (internal citation
removed)see also Wragg v. Orti20 Civ. 5496 (RMB), 2020 WL 2745247, at *22
(D.N.J. May 27, 2020) (noting the present use of PPE and masks, as well as screening of
newly adnitted inmates, as evidence against deliberate indifference). Each of these cases
show that the prison’s good faith efforts to improve its response even ifit wasinitially
deficient, as was the case at the MCC — is enough to demonstrate tlagpetitiorer is
unlikely to succeed in showing deliberaidifference.

Many of the plans and practices detailed by the warden lamgaishthe
preliminary relief requested by the inmates, suggesting consensus on what isy¢gessa
make the risk posed by COVID in the MCC more reasonable. The inmates urge the
Court to order the warden to go further, however, by ordering the testing of all vulnerable
inmates, all staff who report symptoms, andall staff who are exposed to the novel
coronavirus; as well as ordering the warden to detail the frequency of symptom
screening, inmate hygiene and mask provision, and the extent to which the M@Q&ewil
release authorities to reduce the inmate populatgeDoc. 74 app. A. But the inmates
have failed to show that the additional protections they seek are necessary to bring the
conditions in the MCC above the constitutional minimum. In a relyapalrt entered
after the warden’s submission, Dr. Venters does not engage with the differences between
the warden’s proposed policies and those he suggests. |de¥dnterswrites, “I

agree that aspects of some of these policies, if carried ptaatice would help the
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MCC address COVIEL9.” Venters Rebuttal 1 @mphasisemoved. Without expert
testimony disputing the reasonableness of the MCC'’s plan, the Court is unable to find that
the inmates are likely to succeed on this point.

Inmates’ consel likewise show little objection to the policies the warden has
proposed, instead focusing tre risk that the MCC will never implement thefthe
Court is sensitive to this concern. The record shows that the MCC performed almost no
planning for the gndemic until almost the day the first inmate tested positive It further
shows that, as the outbreak progressed, the MCC had difficulty properly operating the
existing sickcall system and implementing the response plans it had created. This record
renders reasonable the inmatsubts on the MCC'’s ability to follow through on its
promises.

But, given that they are seeking an order from this Court directing the action of
MCC officials, the inmates have the burden of showirsylastantialikelihood of
success on the meritseeNew York Progress and Pratéon PAC v. Walsh733 F.3d
483, 486 (2d Cir. 2013). The level of judicial oversight inherent in thearden’s decision
to voluntarily report to the Court every two weeks with data on infections amorages
and staff and to certify the implementation of her identified polices provides some
assurancehat she is genuine in her willingness to fix the MCC'’s initially ineffective
response Cf. E.E.O.C. v. KarenKim, Inc689 F.3d 92, 100 (2d Cir. 201)ef curiam)

2 <6

(analyzing the “bona fides of the expressed intent to comply,” “the effectiveness of
discontinuance,” and “the character of the past violations” in determining the pyayrie
a permanent injunction).

Accordingly, the Court finds that the inmates have failed to showsabstantial
likelihood that they will succeed in provirigat the MCC is deliberatelyidifferent to the
serious riskposed by COVID-19.0f coursethe MCC may fall short in its efforts to

improve its pandemic response. Should the Court be in a position to fasalewing
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on the propriety of a permanent injunction, it will consider these factors and a furthe
developedactual recordn its delberation.

With the inmates having failed to make their showing of a substantial likelihood
of success on the merits, the Court concludes its analysBENIES the inmate's
request for a preliminary injunctiorseeN. Am. Soccer League, LLC v. U.S. Socce
Fedn, Inc., 883 F.3d 32, 45 (2d Cir. 2018) (not considering other preliminary injunction
factors when movant failed to demonstrate substantial likelihood of success inanandat
injunction case)see alsaChunn 2020 WL 3055669, at *2@ame) Additionally,
because the Court does not issue relief at this time, it does not analyze the parties
arguments concerning whether relief may be granted to the entirety of theegakass.

SeeChunn 2020 WL 3055669, at *28.
IV.  MOTION TO DISMISS

Havingdeniedpreliminary relief, the Court turns to the warden’s motion to
partially dismiss the inmates’ petition. In that motion, the warden seeks to dismiss any
parts of the petition that seek a release order from this Court. For the followiogsieas
that motion iIDENIED.

Federal Rule of Civil Procedure 12(b)(1) requires that an action be dismissed for
lack of subject matter jurisdiction when the district court lacks the statutory or
constitutional power to adjudicate the case. Fed. R. Civ. P. 12(b)(1). The party asserting
subject matter jurisdiction carries the burden of establishing, by a preponderdmee of t
evidence, that jurisdiction existddorrison v. Nat'l Australia Bank Ltgd547 F.3d 167,

170 (2d Cir. 2008) (quotinilakarova v. United State201 F.3d 110, 113 (2d Cir. 2000)).
“On a Rule 12(b)(1) motion challenging the district court’s subject matter juredithe
court may resolve the disputed jurisdictional fact issues by referring to evidesizkeout
of the pleadings . . . .Zappia Middle E. Constr. Co. Ltd. v. Emirate of Abu Dhaib

F.3d 247, 253 (2d Cir. 2000). When evaluating a motion to dismiss for lack of subject

matter jurisdiction, the court accepts all material factual allegations in the complaint as
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true, but does not draw Brences from the complaint favorable to the plaintiff. J.S. ex
rel. N.S. v. Attica Cent. S¢l886 F.3d 107, 110 (2d Cir. 2004) (citiBfipping Fin. Servs.
Corp. v. Drakos140 F.3d 129, 131 (2d Cir. 1998)).

Federal Rule of Civil Procedure 12(b)(6) governs motions to dismiss for failure to
state a claim“To survive a motion to dismiss, a complaint must contain sufficient factual
matter, accepted as true, to ‘state a claim to relief that is plausible on it§ fashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544, 570
(2007)). A claim is facially plausible “when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendant is liab&e for t
misconduct alleged.’ld. (citing Twombly 550 U.S. at 556). The plaintiff must allege
sufficient facts to show “more than a sheer possibility that a defendant has acted
unlawfully.” Id. (citing Twombly 550 U.S. at 556). However, this “flexible ‘plausibility
standard’ isnot a heightened pleading standandre Elevator Antitrust Litig.502 F.3d
47,50 n.3 (2d Cir. 2007) (quotation marks and citation omitted), and “a complaint . . .
does not need detailed factual allegations” to survive a motion to dimwsibly 550
U.S. at 555.

The question on a motion to dismiss “is not whether a plaintiff will ultimately
prevail but whether the claimant is entitled to offer evidence to support the claims.” Sikhs
for Justice v. Nath893 F. Supp. 2d 598, 615 (S.D.N.Y. 2012) (quotfiigger Pond,

Inc. v. Town of Darien56 F.3d 375, 378 (2d Cir. 1995)). “[T]he purpose of Federal Rule
of Civil Procedurel2(b)(6) is to test, in a streamlined fashion, the formal sufficiency of

the plaintiff’'s statement of a claim for relief witha@solving a contest regarding its
substantive merits” or “weigh[ing] the evidence that might be offered to support

it.” Halebian v. Bery644 F.3d 122, 130 (2d Cir. 2011) (internal quotation marks and
citations omitted). Accordingly, when ruling on a motion to dismiss pursuant to

Rule 12(b)(6), the Court accepts all factual allegations in the complaint asturaws

all reasonable inferences in the plaintiff’'s favor. Nielsen v. Rabin746 F.3d 58, 62 (2d
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Cir. 2014);see alsalwombly 550 U.S. at 55¢A] well -pleaded complaint may proceed
even if it strikes a savvy judge that actual proof of those facts is improbable . . .af). “F
purposes of this rule, the complaint is deemed to include any written instrumemecttac
to it as an exhibit or any statements or documents incorporated in it by reference.”
Chambers v. Time Warner, In282 F.3d 147, 152 (2d Cir. 2002) (internal quotation
marks and citations omitted).

The warden brings this motion to dismiss the inmatelstims only insofar as they
se=k releasérom custody. She argues that there are three reasons for doing so: (1) the
requested relief is precluded by the Prison Litigation Reform Act (the APLIBecause
the inmatediave not met the requirements for obtaining a “prisoner releasg’ @asle
defined by that statute; (2) 18 U.S.C. § 3621 also prohibits the Court from granting the
requested relief because it leaves decisions regarding inmate placement in theoBOP’s s
discretion; and (3) granting the requested relief is barred by collatergbelsémwl would
violate wellestablished principles of “comity” by infringing on the authority of the
district court judges presiding oviire inmatestriminal cases. The Court considers each
of these arguments in turn and finds that the PLRA does not apply to the instant action;
that nothing in 18 U.S.C. 8§ 3621 prohibits the Court from remedying constitutional
violations; that collateral estoppel does not preclude review of these clainibagriad
the extent any principles of comity are imptaé by the instant action, these are not an
adequate basis for dismissal at this early stage. As such, the wandénis topartially

dismiss iISDENIED.
A. The PLRA

The PLRA provides that “[p]Jrospective relief in any civil action with respect to
prison conditions shall extend no further than necessary to correct the violation of the
Federal right of a particular plaintiff or plaintiffs.” 18 U.S.C. § 3626(a)(1)(A). The
statute further provides that such relief must be “narrowly drawn, extend[] no filrdmer

necessary to correct the violation of the Federal right, and [be] the leastvimmesns
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necessary to correct the violation of the Federal right."As is relevant to this

litigation, the PLRA also severely curtails courts’ authority taessecalled “prisoner
release orders.” The statute defines a “prisoner release order” as “any order, including a
temporary restraining order or preliminary injunctive relief, that has the purpose or effect

of reducing or limiting the prison populatior, that directs the release from or
nonadmission of prisoners to a prisond’. 8 3626(g)(4). Courts may only issue such
orders if at least two conditions are met. First, a court must have “previouskceater
order for less intrusive relief that hasléd to remedy the deprivation of the Federal right
sought to be remedied through the prisoner release order,” with which the defendant has
had “a reasonable amount of time to complig’ 8 3626(a)(3)(A). Second, such an
order must be entered by an egpriate thregudge court and only after finding, by clear

and convincing evidence, that “crowding is the primary cause of the violation of a
Federal right,” and that “no other relief will remedy the violation of the Fedegt#l”

Id. 8 3626(a)(3)(E).

While the warderontends that release is precluded in this action because the
inmateshave indisputably failed to meet the prerequisites for a prisoner releasesorder a
set out by the PLRAhe inmatesrgue that the PLRA does not apply to this action and
that, even if it did, they are not seeking a “prisoner release order.” The term “any civil
action with respect to prison conditions” — to which the PLRA only appligs defined

as.

[A] ny civil proceeding arising under Federal law with respect to the
conditions of confinement or the effects of actions by government
officials on the lives of persons confined in prison, but does not in-

clude habeas corpus proceedings challenging the fact or duration of
confinement in prison].]

Id. 8 3626(g)(2). Both parties agree that the statute plainly excludes “habeas corpus
proceedings challenging the fact or duration of confinement in prison.” The question

before the Court is wheth#re inmatesaction challenges “the conditions of
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confinement,” or “the fact or duration of confinement.” Given the unique nature of
COVID-19, its transmission, and the measures required for its prevention, the Court finds
that it does both, and that such a hybrid action is not covered by the PLRA. Having
arrived at this conclusion, the Court does not need to reach the question of wihether

inmatesseek a “prisoner release order” at this juncture.
1. The Nature of the Relief Sought

The Second Circuit has “assume[d] without deciding” that habeas petitions “that
challenge criminal convictions and sentences,” are “not civil actions covered by the
PLRA.” Jones v. Smitt¥20 F.3d 142, 145 n.3d (2d Cir. 2013). This is in contrast to
“petitions, sometimes brought under 28 U.S.C. 8§ 2241, that complain of conditions of
confinement.” 1d. 2% Here,the inmateslearly seek to improve the conditions at MCC
so as to mitigate the spread of COVID2P9.For example, they seek greater access to
hygienic supplies and improved cleaning of the facility. They also seek increased access
to health monitoring and testing for both inmates and staff, as well as adequate treatment

for those who have COVID-19 symptomsavesuspected of having areknown to

200The Court notes that not all circuits recognize § 2241 habeas petitions as a vehicle for challenging prison
conditions. See, e.gAamer vObama 742 F.3d 1023, 10388 (D.C. Cir. 2014) (describing split). The
Supreme Court has yet to address this questa®, e.gZiglar v. Abbasj 137 S. Ct. 1843, 18683
(2017) (“[W]e have left open the question of whether [detainees] might be abldlemgbaheir
confinement conditions via a petition for writ of habeas corpus.”).

201 |n their petition, the inmates repeatedly make reference to the phrase “conditions of confinement.”
Petition 1 86, 89, 93, 94, 95, 96, 101, 102. Indeed, 28 U.S.C. § 2241, under which theasseate¢heir
claims, is generally recognized in the Second Circuit as a vehicle to “challdrmefetutiorof a federal
prisoner’s sentence, including such matters as the administration of parofejtation of a prisoner’s
sentence by prison officials, prison disciplinary actions, prison transfers, type of detention and prison
conditions.” Jiminian 245 F.3d at 146. This is in contrast to habeas claims brought pursuant to § 2255,
which are “generally the proper vehicle for a federal prisoner’s ctgdléo his conviction and sentence.”
Id. at 147. Courts have therefore sometimes characteri28d8petitions as “analogous to suits under 42
U.S.C. § 1983 complaining of conditions of confinement.” Jones 720 F.3d at 145 n.3. However, the
classic ditinction between claims targeting “conditions of confinement” and claims targeting “the fact or
duration of confinement” begins to break down when the conditions complained of cannot be ameliorated
without also addressing the fact or duration of confinement. Such is the case presented by the novel
coronavirus.
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have COVID19. Howeverthe inmatestequest for relief goes further. It seeks an order

directingthe warderto:

d. [R]elease from MCC confinement, with such conditions as may

be appropriate, of Petitioners and Class members (i) who are eligible
for release pursuant to the BOP’s statutory authority or directives
issued by AttorneyGeneral Barr; or (ii) for whom release (either
temporary or permanent) is otherwise reasonable under the extraor-
dinary circumstances of the COWI® pandemic; and

e. for those inmates who cannot be released under (d) above and
who are vulnerable to CORF19 based on CDC criteria, prompt
transfer from the MCC to another BOP facility where appropriate
preventive measures may be taken and adequate health care can be
provided, until such time as the MCC can improve conditions suffi-

ciently to take such measures and provide such care itself.

Petitionat 2728. The inmates allege that “[r]lelease protects the inmates with the
greatest vulnerability to COVI29 from transmission of the virus,” as well as makes
social distancing possible for the remaining inmatds{ 33;see also id]{ 4750
(alleging that “[tlhe MCC's failure to release or transfer inmates has resultesiinued
overcrowding,” which has, in turn, created conditions making it “effectively impossible
for inmates to maintain a siwot distarce from others”). Ashe inmatedurther allege,
“social distancing [is] required to mitigate the risk of transmissidd.'y 25. Without
the requested relief, such social distancing is allegedly impossible. Beekase iis
therefore required to remedlye warden'slleged deliberatendifference, the Court finds
that the inmatesre challenging not just the conditions of their confinement, but the very
factof their confinement as well.

In analyzing similar claims, courts in the District of Connecticut, the District of

Massachusetts, and the Northern District of @Ribave come to the same conclusion.

202 Though the Sixth Circuit recently overturned the preliminary injunction issued in this case, it affirmed

the district court’s finding that the PLRA did not apply. Wilson v.Williams No.20-3447,--- F.3d----, 2020
WL 3056217, at *56 (6th Cir. June 9, 2020). In doing so, however, it also noted “that the districscourt’
order requiring transfer from Elkton to another BOP facility was not proper und=1§’2d. at *6.

Despite appsing the Court of the Sixth Circuit’s holding\Wilson neither party has addressed what
effect, if any, its decision to circumscribe relief might have on this case.
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In Martinez-Brooks v. EasteNo. 20 Civ. 569 (MPS);- F. Supp. 3d---, 2020 WL
2405350 (D. Conn. May 12, 2020), the Court also considered artbin PLRA
precluded review of a 8 2241 habeas petition brought by inmates who had increased

COVID-19 risk factors.The petitioners there alleged that,

[T]heir medical histories and the outbreak at FCI Danbury combine
to place them in grave danger fro@®WZID-19; that at current facil-

ity population levels, they and other FCI Danbury inmates cannot
comply with CDC guidelines for physical distancing; and that as
long as prisoners are unable to practice physical distancing, any
other mitigating steps will fato decrease meaningfully the risk of
COVID-19 infections at FCI Danbury.

Id., at *16 (internal quotation marks and citation omitted). That petition sought an order
“either releasing them from custody altogether or releasing them to home confinement
becase, absent significant de-densifying, people who are confined in prisons, jails, and
detention centers, as well as staff, will find it impossible to engage in the necessary social
distancing and hygiene required to mitigate the risk of transmissidn.The court
interpreted these claims as alleging that “nothing short of an order ending [petitioners
confinement at FCI Danbury [would] alleviate that violation.” Id. It therefore construed
the petition as one challenging, at least in part, the fact, not just the conditions, of their
confinement.

Similarly, inBaez v. MonizNo. 20 Civ. 10753 (LTS);- F. Supp. 3d---, 2020
WL 2527865 (D. Mass. May 18, 202@ge petitioners alleged that “[u]ndire current
conditions at PCCF, Respondents have not and cannot protect Petitioners and the class
from this risk of serious harm. In these circumstances, release is the amly afe
protectingthe inmatesnd the class they seek to represent from uticatisnal
treatment.”ld., at *2 (internal quotation marks and citation omitted). Based on these
allegations, the court concluded that “this action arises under § 2241 and is properly
viewed, at least in part, as a challenge to the fact or duration of the petitioners’

confinement,” and, therefore, the PLRA did not limit the court’s jurisdiction. Id.
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Finally, in Wilson v. WilliamsNo. 20 Civ. 794 (JSG);- F. Supp. 3d---, 2020
WL 1940882 (N.D. Ohio Apr. 22, 2020)acated on other ground861 F.3d 829 (6th
Cir. 2020), the court considered the request of a medically vulnerable subclass that sought
immediate release to home confinement, parole, or half-way houses “at least until the risk
of the virus has abatedld. at *6. The court found that thislaim — as opposed to the
larger class’s claims, which included the oversight of a public health expetidatmi
the risk of COVID19 — was not merely a challenge to prison conditions, but rather was
“closer to a challenge to the manner in which theesece is served?®® Id. Therefore,
the district court i'Wilsonfound that the subclass’s claims were not subject to the
PLRA's requirementsld. at *10.

At least one courhowever, has found that the PLRA does apply to claims like
those of the inmas. In Alvarez v. Larosethe district court for the Southern District of
California found that that “unlike a claim concerning the fact of confinement, Plaintiffs’
claims would not exidbut fortheir current conditions of confinement at Otay Mesa.”

Alvarez v. LaroseNo. 20 Civ. 782 (DMS) (AHG):-- F. Supp. 3d---, 2020 WL

2315807, at *3 (S.D. Cal. May 9, 2020). Therefore, the court concluded, the habeas

claim was based on confinement conditions, and was subject to the purview of the PLRA.

Id. In arriving at its conclusion, the Court considered thatplaintiffs “[had] not

challenge[d] the reason for their confinement, their conviction or charge, the length of

their sentence, or a release determination based on good time-edditss that are

often characterized as ‘the core of habeas corpud.’'(quotingPreiser v. Rodriguez

411 U.S. 475, 487 (1973)). Instead, it found that “their claims [were] based solely on the
conditions inside the OMDC given the COVID-19 pandemid.”

203As a result, the Court found that the claim was cognizable under 28 U.S.C. 8WiXtin 2020WL
1940882, at *6. Notably, the Sixth Circuit, unlike the Second Circuit, does not rec82Zd. as “the
proper vehicle for a prisoner to challenge conditions of confinement.” Id., at *5 (internal quotation marks
and citation omitted). “However, the Sixth Circuit has also held § 2241 is appedpriataims
challenging the execution or manner in which the sentence is sendedriternal quotation marks and
citation omitted).
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The warden argues that this case is more likbvarezthanMartinezBrooks Baez
andWilsonbecause the inmat@s/oke other types of relief — for example, improved
cleaning of the facility, increased testing and health monitoring, appropriate quaranti
and treatment measures, and so forth — that could potentially cure their constitutional
violation. Compare Alvare22020 WL 2315807, at *3 (“[U]nlike the inmates\vilson
Plaintiffs fail to argue that there are no set of conditions of confinement that would be
constitutionally sufficient.”), with Martinez-Brooks2020 WL 2405350, at *16 (finding
that petitioners had alleged that “nothing short of an order ending their confinement([] . . .
[would] alleviate th[e] [constitutional] violation”Baez 2020 WL 2527865, at *2
(finding that petitioners had alleged that “release is the only means of protecting
Petitioner”), andVilson 2020 WL 3056217, at *5 (“[W]here a petitioner claims that no
set of conditions would be constitutionally sufficient, the claim should be construed as
challenging the fact or extent, rather than the conditions, of the confinement.” (citations
omitted))2%4 The Court is unpersuaded by this argument for several reasons. First, as the
inmatesin this case well note, “a combination of releasd nonrelease measures is
plainly needed in the extraordinary circumstances of the COVID-19 pandemic, where
social distancing is a critical public health measure that is difficult to achieve in prisons or
jails.” Doc. 57 at 7. It would be unreasonafalethe inmateso ask for one form of
relief without the otherSecondthe fact that other relief has been sought does not mean
that release is not essential. In other words, none of the additionathreliemateseek
would allow them to more effectively practice social distancing, which, according to the
petition, is necessary to remedyitng warden’slleged deliberatadifference. See, e.q.
Petition 24 (“Social distancing, wearing a face masidvigilant hygiene . . . are the
only knowneffective measures for protection from COVID-10.” (emphasis added)y.

25 (“Individuals who are confined in prisons, jails, and other detention centers are

204Indeed, this is one of the key distinctidvlartinezBrooksdrew on as it declined to adopt the reasoning
in Alvarez. MartinezBrooks 2020 WL 2405350, at *16 n.16.
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generally unable to engage in the social distan@qggiredto mitigate the risk of
transmissia.” (emphasis added)).
The Court therefore concludes that the inmateshallenge, at least in part, the “fact

of confinement.”
2. Application of the PLRA

With this understanding the Court next turns to whether actions that challenge
both the conditins of confinement and the fact of confinement, like this one, are included
in the definition of “a civil action with respect to prison conditions.” The Court finds that
this definition does not extend to these types of claims.

To the Court’s knowledge, only one court has conducted an in-depth textual
analysis of the PLRA’s definition of “a civil action with respect to prison conditions,” as
found in 18 U.S.C. § 3626(g)(2)n MartinezBrooks Judge Shea of the District of
Connecticut sought to give effect to all parts of the definition — both the first clause,

“any civil proceeding arising under Federal law with respect to the conditions of
confinement or the effects of actions by government officials on the lives of persons

confined in prison,” and its qualifying clause, “but does not include habeas corpus
proceedings challenging the fact or duration of confinement in prison.” He found that the
first clause, by its very terms, already exempts from the PLRA “habeas petitions

unrelated to conditions ebnfinement—such as challenges to the validity of a conviction
or the length of the sentence imposed by the court.” No. 20 Civ. 569 (MPS)Supp.
3d----, 2020 WL 2405350, at *17 (D. Conn. May 12, 2020). In other words, if the
qualifying phrase were to relate exclusively to these kinds of habeas proceedings, it
would be “superfluous.” Id. “By contrast, interpreting the clause to refer to a subset of
habeas petitions ‘with respect to the conditionsoafinement . . .” — namely, those that
challenge the ‘fact or duration of confinement’ by claiming, for example, that no
constitutional conditions of confinement are possible under the circumstances — gives

effect to all parts of the definition.” Id. After conducting this analysis, Judge Shea

56



concluded that actions challenging the fact of confinement as well as the conditions of
confinement were excluded from the PLRA. The Court finds this analysis persuasive.

The warden argues that this conclusion is based on an incorrect reading of the
Second Circuit’s statement dones v. Smittv20 F.3d 142 (2d Cir. 2013). In a footnote
in that case, the Second Circuit expanded upon its previous holdReyeas v. Kean®0
F.3d 676, 678 (2d Cir. 1996)yerruled on other grounds by Lindh v. MurplB21 U.S.
320 (1997), which held that “Congress did not intend the PLRA to apply to petitions for a

writ of habeas corpus.” The Second Circuit wrote:

We recognize thaReyesspoke in general terms to the effect that
‘habeas corpus petitions’ are not civil actions covered by the PLRA.
We nonetheless assume without deciding that, in so saying, the court
meant habeas corpus petitions that challenge criminal convictions
and sentences, and not petitions, sometimes brought under 28 U.S.C.
§ 2241, that complain of conditions of confinement, which are anal-

ogous to suits under 42 U.S.C. § 1983 complaining of conditions of
confinement.

720 F.3d at 145 n.3The warden argues that “[c]ontrary to petitioners’ suggestion, this
staement—that challenges to criminal convictions and sentences are not covered by the
PLRA—does not support their construction of Section 3626(g)(2), and thus their release
claims are governed by Section 3626.” Doc. 73 at 4.

The warden’s argument appears to invite the Court to equate the phrase “habeas
corpus petitions that challenge criminal convictions and sentences” with “halspas c
proceedings challenging the fact or duration of confinement in prison.” The Court rejects
this invitation for several reasons. First, as discussbthitinez-Brooksthe plain text
of the statute is cleaSee United States v. Gay812 F.3d 89, 92 (2d. Cir. 2003)

(“Statutory construction begins with the plain text and, if that text is unambiguous, it
usually ends there as well.” (citations omitted)). Second, had Congress intended the
PLRA to exclude only “habeas corpus petitions that challenge criminal convictions and
sentences,” surely a common enough phrase, this is the phrase it would have used. It did

not do so. As the court Martinez-Brook found, “theJonesdicta does not clearly
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address whether the PLRA applies to habeas petitions that chdil@hgenditions of
confinement andthe fact or duration of confinement.” 2020 WL 2405350, at 17 n.17.
Finally, to the extent any doubt remains, the very next sentence abmlesfootnote
goes on to state that “[t]he logic of our opiniorRayesvas to distinguish between civil
actions covered by the PLRA and others based on the type of relief sought, ratier that
statute under which relief was sought.” 720 F.3d at 145 n.3. That is exactly the kind of
distinction the Court makes here.

For all of these reasons, the Court concludes that the PLRA does not apply to the

instant action.
B. 18 U.S.C. § 3621

Next, the warderargues that “Section 3621 precludes the Court from ordering the
transfer of MCC inmates to other BOP facilities or commubéged placements even if
it finds that petitioners’ constitutional claims have merit.” Doc. 73 at 8. Section 3621
provides that the BOP “shall designate the place of the prisoner’s imprisonmentaand t
this designation “is not reviewable by any court,” though it does not define the “place of
imprisonment.” 18 U.S.C. 8§ 3621(b). As the Second Circuit has hglie BOP is the
sole agency charged with discretion to place a convicted defendant within algartic
treatment program or a particular facility’evine v. Apker455 F.3d 71, 83 (2d Cir.

2006) (citingUnited States v. William$5 F.3d 301, 307 (2d Cir. 1995)).

This law is well-established. However, it does not apply to the type of relief at
issue here. Athe inmatesightly note, their petition does not ask the Court to review
individual home confinement requests or to challenge any of the individual decisions
made by BOP. Doc. 57 at 14. It also does naheasvarderclaims, “seek a court order
overturning BOP’s decision not to releaee[inmatekto home confinement or halfway
houses.” Doc. 73 at 9. Indeed, the thrust oitheates’allegations appears to be that
BOP has failed to make these decisions at all. Rather, the petition seeks an order

mandating the BOP to act pursuant to its authority under a different statutory provision,

58



18 U.S.C. 8§ 3624, as expanded by the CARES Act, so as to avoid a constitutional
violation. The Court does not read this as an invitation to review BOP’s ultimate
individual decisions, but rather as one to ensure that BOP is not acting with deliberate
indifference in the face of the coronavirus pandemic and its call for adequate preventative
measures. As the courthmartinez-Brooksheld, “[w]hile subsection 3621(b) gives the
BOP broad, general authority over designations of and transfers to ‘places of
imprisonment,” a term that some courts hagastrued to cover halfway houses as well as
prisons, subsection 3624(c)(2) provides specific, independent authority to place inmates
in home confinement.” 2020 WL 2405350, at *15 (internal citation omitted). A finding
thatthe warderhas failed to constitionally exerciséherauthority under subsection
3624(c)(2), is therefore “not [a] review[] [of] the BOP’s designation of aegtd
imprisonment under subsection 3621(bld’ (internal quotation marks and citation
omitted). In other words, “the Court is not reviewing the merits of BOP’s decision as t
where[the inmatef[are] housed, but the constitutionality of the conditions of
confinement it places on [them] regardless of where [they] are housed.” Royer v. Fed.
Bureau of Prisons933 F. Supp. 2d 170, 180 (D.D.C. 2013).

Moreover, if there remains any ambiguity as to whether § 3621 precludes the
Court’s review otthe inmatestlaims, the statute must be read otherwise. “[W]here
Congress intends to preclude judicial review of constitutional claims it# itotelo so
must be clear."Webster v. Doe486 U.S. 592, 603 (1988). Neither § 3621 nor 8§ 3624
mention any restriction on judicial review of constitutional claims. Indeed, aasitdne
court in this district has found, “[wihile it is true that prison officials generally have
discretion to transfer an inmate from one correctional facility to anothdratisfer is
reviewable if it is otherwise in violation of an individual’s constitutional rightsérmin-
Rodriguez v. Westchester Cty. Jail Med Reir81 F. Supp. 2d 358, 362 n.3 (S.D.N.Y.
2002) (internal citation omitted). Such a reading properly “avoid[s] the constitutional

guestion that would arise from a wholesale bar on judicial review in the circuesiainc
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this case.”MartinezBrooks 2020 WL 2405350, at *15 (citations omittedge also
Webster486 U.S. at 603 (noting that a “serious constitutional question . . . would arise if
a federal statute were construed to deny any judicial forum for a colorable st
claim”) (internal citation omitted)).

The Court therefore finds that 18 U.S.C. § 3621 does not provide a basis for

dismissal.
C. Improper Coll ateral Attacks and Risk of Inconsistent Rulings

Finally, the warderargues that the Court should disntiss inmatesielease
claims “to avoid inconsistent rulings and prevent inmates from inappropriately
collaterally challenging the decisions of other courts.” Doc. 47 at 17. She argues that
“[p]etitioners and the putative class members may pursue release througbraforoti
bail or compassionate release addressed to the district court before whichrthieal cr
case is pending” — indeed three of tharffoamedetitionersalready have, albeit
unsuccessfully® Id. at 18. In light of these opportunities, she argues that entertaining
release claims is both barred by collateral estiogpe inappropriate because of general

principles of comity. The Court addresses each of these arguments in turn.
1. Collateral Estoppel

The warden argues that “entertaining release in this case runs the risk of creating
inconsistent rulings.” Doc. 47 at 18. Specifically, she posits that inmatesike Fernandez-
Rodriguez, Hather, and Woodsonvho have already brought claims either for
compassionate release and bail and whose claims have already been denied, have “raised

in motions in their criminal cases the same arguments regarding risks to theirthealth

205 petitioner FernandeRodriguez’s motion for release on bail in light of conceatfating to MCC'’s
management of the coronavirus pandemic was denied by Judge Daniels on April 8e2020ited States
v. Fernandez Rodriguge20 Crim. 43 (GBD) (ECF No. 27) (S.D.N.Y. Apr. 7, 2020); Petitioner Hatsher
emergency motion for compassionadlease requesting either home confinement or release on bail due to
the COVID-19 pandemic was denied by Judge Failla on April 16, 2820 United States v. HatchéB
Crim. 454 (KPF) (ECF No. 233) (S.D.N.Y. Apr. 16, 2020); and Petitioner Woodswtien for
compassionate release in light of COV1D and the MCC's inadequate response was denied by Judge
Castel on May 4, 202@ee United States v. Woods@B8 Crim. 845 (PKC), 2020 WL 2114770 (S.D.N.Y.
May 4, 2020).
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alleged conditias within the MCC, and why the potential dangers outweighed the flight
and security concerns posed by their release,” and that these claims are therefore barred
by collateral estoppel. Doc. 73 at 11. She points to Woodson as an example of someone
who “repeatedly raised the same arguments he makes now” in support of his motion for
compassionate release or, in the alternative, for transfer to a halfway hdaseeor
confinement. Doc. 47 at 18-19. In that case, Judge Castel, Woodson’s sentencing judge,
dened the motion in part because “[s]upervising Woodson on home confinement with
location monitoring would greatly tax the resources of the Office of Probation.” United
States v. Woodspt8 Crim. 845 (PKC), 2020 WL 2114770, at *4 (S.D.N.Y. May 4,
2020). The wardermaintaingthat“a decision of this Court directing BOP to release
inmates to home confinement would be inconsistent with such decisions.” Doc. 73 at 10.

The Court finds that collateral estoppel does not bar review of the inmatestelease

claims. The doctrine of collateralestoppel, or issue preclusion, applies when:

(1) [T]he issues in both proceedings are identical, (2) the issue in the
prior proceeding was actually litigated and actually decided, (3)
there was full and fair opportunity to litigate in the prior proceeding,
and (4) the issue previously litigated was necessary to support a
valid and final judgment on the merits.

United States v. Husseih78 F.3d 125, 129 (2d Cir. 1999) (internal quotation marks and
citation omitted). However, as the Second Circuit has held, “[i]ssues that mapdear
same label are nonetheless not identical if the standards governing them are significantly
different.” Jim Bean Brands Co. v. Beamish & Crawford 887 F.2d 729, 734 (2d Cir.
1991). The warden herself has aptly summarized the difference in standards between

either a motion for compassionate release or bail pending sentencing and a motion for
habeas corpus alleging deliberate indifference: “[FJor either a motion for compassionate
release or anotion for bail pending sentencing, the court’s inquiry focuses on the
defendant’s individual circumstances, and not [as in a habeas petition for deliberate

indifference claims] on the state of mind or actions of prison officials.” Nor does the
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wardensuggest that the inmate®uld have raised their constitutional claims in their
motions for compassionate release. As noted by the caddritmezBrooks v. Easter

the question of whether constitutional violations can be raised in compassionae relea
hearings presents a novel question. No. 20 Civ. 569 (MR$), Supp. 3d---, 2020

WL 2405350, at *18 (D. Conn. May 12, 2020). However, as the judge in Hatcher’
criminal proceeding observed, an inmate’s Eighth Amendment claims “would have to be
presented in the procedural vehicle of a habeas petition under 2241 . . . and couldn't just
be intuited from a compassionate release motidmited States v. Hatchgt8 Crim.

454-10 (KPF)Doc. 234 at 14:1-24 (S.D.N.Y. Apr. 16, 2026&e also United States v.
Haney No. 19 Cim. 541 (JSR), 2020 WL 1821988, at *8 (S.D.N.Y. Apr. 13, 2020)
(declining to interpret compassionate release motion as a habeas petitiore Baus

Court will not, and cannot, construe what is not a habeas petition as a habeas petition”).

The warden does not argue to the contra?§.
2. Comity

The warden also appeals to general “principles of comity,” as a basis for
dismissing the inmateslaims, uging the Court to exercise its “equitable restraint.”
Doc. 47 at 18. At the outset, the Court notesttiatvarderdoes not point the Court to
any relevant doctrine of abstention or otherwise. As the Supreme Court has cautioned,
“[jJurisdiction existing, . . . a federal court’s ‘obligation’ to hear and decide a case is

‘virtually unflagging.”” Sprint Commc’ns, Inc. v. Jacqlis/1 U.S. 69, 77 (2013)

206This also distinguishes Zambrana vCalifang, 651 F.3d 842, 844 (2d Cir. 1981), on which the warden
relies for supportin Zambrana Social Security applicants, whose claims had been remanded for further
proceedings, sought to form a nationwide class for due process violations baseckessipgadelays

without first seeking relief from remanding courts. The Second Circuit affirmed the district court’s

dismissal, finding in part that a remanding court “may adjust its relief to the exigencies of the case in
accordance with the equitableiples governing judicial action.Id. at 844 (internal quotation marks

and citation omitted). Because “there [was] a clear remedy available to plaintiffs . . . in the district courts

that remanded their individual cases to SSA,” the Second Circuid faamit would affirm on that ground
alone, “rather than have the district judge supervise the prompt disposition ofissfrtan scores of other
judges.” Id. at 845. Here, no such “clear remedy~ beyond habeas- is available to the inmates.
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(quotingColorado River Water Conservation Dist. v. United Stat@4 U.S. 800, 817
(1976)). More impdantly, as the inmatesptly note, nothing in the petition asks the
Court “to order the district judges in their criminal cases to grant them compassiona
release, or anything else for that matter.” Doc. 57 at 15.

As tothe sentenced petitioners, the ward#aas to no authority that prevents the
BOP from reviewinghe inmatedor furlough or home confinement, even if the
sentencing judge has denied an application for compassionate release. Indead, seve
judges considering compassionate release applications have noted that theBIOP’s t
for dedensifying prisons in light of the pandemic are far more extensive than those of the
judiciary. See, e.gUnited States v. Robeyt$8 Cim. 528-5 (JMF), ---F. Supp. 3d---,
2020 WL 1700032, at *3—4 (S.D.N.Y. Apr. 8, 2020) (discussing prisoner furloughs
pursuant to 18 U.S.C. § 3622 and “recommending that BOP exercise its discretion to
grant [an inmate] temporary release” (internal quotation marks and citaticeeaynitin
this actionthe inmateseek arorder directing the BOP to make use of these tools. There
is nothing that prevents this Court, upon a finding of a constitutional violation, from
doing so.

With regard to pretrial detained¢be warderdoes note that several circuits have
held that a § 2241 petition cannot seek release of a pretrial detainee, “a$ thi¢yaot
order such release lies exclusively through the bail authority of the criminal cwat.”

43 at 18(citing Reese v. Wardef04 F.3d 244, 247 (3d Cir. 2018)gdina v. Choate

875 F.3d 1025, 1029 (10th Cir. 201Wjilliams v. Hackman364 F. App’x 268 (7tICir.

2010). However, even these casesvhich are not binding on this Court recognize

that there are “exceptional circumstances” under which pretrial detainees may seek
release through a 8§ 2241 petitidiee Rees®04 F.3d at 246yleding 875 F.3d at 1028.

The inmates argue that such “exceptional circumstances” are presentieeee, unlike

in bail hearings, “inmates can gather evidence in support of their common allegations of

systemic constitutional violatiorsviolations that require urgent redress in order to
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protect their health and safety.” Doc. 57 at 16. Though the warden takes issue with the
inmates’ reference to the opportunity for discovery, Doc. 73 at 11-12, she does not
contest that the circumstances alleged may, indeed, be “exceptional.” Because the
inmates may still well meet this standard, the Court declines to dismiss these claims on
this basis at this stage of the litigation.

Moreover, to the extent any conflict remains, “to what extent any relief should be
tailored to avoid conflict with orders of detention issued by other District Judges (e.g.,
ordering transfer to a different facility instead of release on bail), are questions properly
considered when considering the merits and tailoring relief on a complete factual recorci.”
Baez v. Moniz, No. 20 Civ. 10753 (LTS), --- F. Supp. 3d ----, 2020 WL 2527865, at *3 (D.
Mass. May 18, 2020). These “are not issues justifying dismissal.” Id. The Court

therefore declines to partially dismiss the petition on these bases.
V. CONCLUSION

For the foregoing reasons, the Court DENIES the inmates’ motion for a
preliminary injunction and DENIES the warden’s motion to partially dismiss. The Court
notes its receipt of the first two reports from the MCC’s warden and looks to receiving
additional reports every two weeks through the end of modified operations, as detailed in
the warden’s letter of May 29. As suggested in the parties’ letter of June 16, the parties
are directed to appear at a status teleconference on July 17, 2020 at 10:15 a.m. They may
dial (877) 411-9748 and enter access code 302 9857# at that time. The Clerk of Court is

respectfully directed to terminate the motions, Docs. 46 and 50.

It is SO ORDERED.

Dated: July 2, 2020
New York, New York

= 2

EDGARDO RA\Mos U.S.D.J.
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