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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________________ X
STATE OF NEW YORKet al.,

Plaintiffs, : 20-CV-5770 RCW) (PWH) MF)

-V- OPINION AND ORDER

DONALD J. TRUMP in his official capacity as
President of the United State al, :

Defendants.
______________________________________________________________________ X
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PER CURIAM

The Constitution provides that “Representatives shall be apportioned among the several
States according to their respective @ns, counting the whole number of persons in each
State.” U.S. Const. amend. X1V, § 2. To enable that apportionment, it reartdat an “actual
Enumeration” be conducted “every . . . ten Years, in such Manner as [Congress] shall by Law
direct,” an effeat commonly known as th@ecenniatensus.Id. art. I, 8 2, cl. 3. Congress has

delegated the task of conducting the census to the Secretary of Commerce, whoed tequi
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report “[t]he tabulation of total population by States” to the President. 13 U.S.C. § (#)1(a)-
The President, in turn, is required to transmit to Congress “a statement showing the whole
number of personsieach State. .as ascertained under the..decennial census of the
population, and the number of Representatives to which each State would be entitled” using a
mathematical formula “known as the method of equal proportions.” 2 U.S.C. § 2a(a).
Throughout the Nation’s history, the figures used to determine the apportionment of Congress —
in the language of the current stawthe “total population” and the “whole number of persons”
in each State— have included every person residing in the UnitiedeS at the time of the
census, whether citizen or non-citizen and whether living here with legal statitbartw

On July 21, 2020, however, the President annouti@this longstanding practicevill
no longer be the case. In a Presidential Memorandum issued on that date (and entéeed into t
Federal Register two days latei)e President declared that, “[flor the pup®f the
reapportionment of Representatives following the 2020 census” — which, as qfisostay
ongoing —"it is the poligy of the United States to exclude from the apportionment base aliens
who are not in a lawful immigration status.” Excludingdil Aliens From the Apportionment
Base Following the 2020 Census, 85 Fed. Reg. 44,679, 44,680 (July 23, 2020) (ECH No. 1-
(the “Presidential Memorandum?).To implement this new policy, the President ordered the
Secretary of Commerce (the “Secretang’provide him two sets of numbdos each State
first, the total population as determined in the 2020 census and, second, the total population as
determined in the 2020 census minus the number of “aliens who are not in a lawful inemigrati
status.” Id. The President left it to the Secretary of Commerce to figure out how to calcelate th

number of “aliens who are not in a fvimmigration status” in each State. But one thing is

L Unless otherwise noted, all docket references are-O\28770.
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clear: that number would not come from the census itself, as the 2020 census is ctotgolle
information regarding citizenship status, let altgalimmigrationstatus in this country, and
the 2020 census will count illegal aliens according to where they reside.

In these consolidated cases, filed only three days after the Presidentialdvidaror two
sets of Plaintiffs— one, a coalition afwenty-two States and the District of Columbia, fifteen
cities and counties, and the United States Conference of Malger&sovernmental Plaintiffs”)
and the other, a coalition of non-governmental organizations (the “NGO Plaintiffsialtenge
thedecision to exclude illegal aliens from the apportionment base for Congress on the ground
that it violates the Constitution, statutes governing the census and apportionment, and/sther la
On August 7, 2020, they filed a motion for summary judgment or, in the alternative, a
preliminary injunction.Plaintiffs allege that the Presidential Memorandum will cause, or is
already causing, twinrms ofirreparableharm First, noting that the Presidential Memorandum
itself identifies a State- believed to be California — that would stand to lose two or three seats
in the House of Representatives if illegal aliens are excluded from the appwetit base, they
argue that the Memorandum will resimtthe loss of seats in the House. Sectimely argue that
the Presidential Memorandum is having an immediate impact onriteesceount — which is
still ongoing — and that that, in turn, is resulting, and will result, in various forms of injury.
Defendats — the President, Secretary of Commerce Wilber L. Ross, Jr., Directorldf&he
Census Bureau Steven Dillingham (the “Directotfig United States Department of Commerce
(the “Department”)and the Bureau of the Census (the “Census Bureau”) — opaisdiffs’
motion and filed a cross-motion to dismiss, arguingttaiCourt lacks jurisdiction to entertain

Plaintiffs’ claims andhat the exclusion of illegal aliens from the apportionment base is a lawful
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exercise of the President’s discretion with respect taahduct of the census and
apportionment.

For the reasons that follow, Plaintiffs are entitled to summary judgméet Piiesidential
Memorandum violates the statutes governing the census and apportiamtaentlear respects.
First, pursuant to the virtually automatic scheme established Bgititerlockingstatutes, the
Secretary is mandated tmt a single set of numbers — “[t]he tabulation of total population by
States” under the decennial censdgo the President, and the President, in turn, is required to
use the same set of numbers in connection with apportionment. By directing the Sexretary t
provide two sets of numbers, one derived from the decennial census and one not, and announcing
that it is the policy of the United Statiesuse the lattein connection with apportionment, the
Presidential Memorandum deviates from, and thus violates, the statutory scheosd, 8e
Presidential Memorandum violatdee statute governing apportionment because, so long as they
reside in tle United States, illegal aliens qualify as “persons in” a “State” as Congresthosed
words.

On those basesve declare the Presidential Memorandum to be an unlawful exercise of
theauthority granted to the President by statute and eBjefendants— but not the President
himself— from including inthe Secretary’seport to the President any information concerning
the number of aliens in each State “who are not in a lawful immigration status leder t
Immigration and Nationality Act.” Presidentialdvhorandum, 85 Fed. Reg. at 44,68&cause
the President exceeded the authority granted to him by Congress by statute, we need not, and do
not, reach the overlapping, albdistinct question of whether the Presidential Memorandum

constitutes a violationf the Constitution itself.
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The meritsof the parties’ dispute are not particularly close or complicated. r&efo
getting to the merits, however, we must confront a question that is closer: whethavev
jurisdiction to even consider the merits.

It is axiomatic thatéderal courts are courts of limited jurisdiction and may consider the
merits of a case only if the case igloé sort traditionally amenable to, and resolvable by, the
judicial process. That requires a plaintiff seeking relief in fedenait to demonstrate that it has
“standing” to bring suit and that its claims are ripe for decision. Heiteg gole harm that
Plaintiffs alleged were the harm to their apportionment interests, they might not theisf
requirements of standing angeness, as the Secretary has not yet takepwsiic action in
response to the Presidential Memorandum and could conceivably conclude that it isilvlet feas
(or lawful) to exclude illegal aliens from the apportionment base. But Plairtdtgea— and
have proved —that they ag suffering, and will suffernore immediatend certainnjuriesby
virtue of the harnthat the Presidential Memorandum is causing to the accuracy of the census
count itself. In light of those injuries, we conclude that we harisdiction to grant Plaintiffs
the relief they are seeking.

BACKGROUND

The following backgrounthcts, drawn from the admissible materials submitted by the
parties and materials of which the Court may take judicial notice, are undispuepd wkere
noted. See e.g, Vt. Teddy Bear Co. v. 1-800 Beargram (3¥3 F.3d 241, 244 (2d Cir. 200%).

A. TheConstitutional and Statutory Scheme
Article | of the Constitutiomequiresthatan “actual Enumeration” of the population,

known as the decennial censhis,caonducted every. . .tenYears in such Manner agCongress]

2 We discuss facts relevant to the issues of standing and ripeness below.
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shall by Law direct.” U.S. Const. art |, § 2, cl. Bneprimary purpose of this enumeration was
to apportion congressional representatives amongtétesSaccording to their respective
Numbes.” Id. The number of Representatives apportioned to e@tb @etemines, in turn,
that Staté s share of electors in the Electoral Colle@ee idart. 1, 81, cl. 2;see als® U.S.C.
§ 3. For the first eighty years of the Nation’s history, tteeS’“respective Numbetsvere
calculated accaling to theformulase forth inthe Constitutiorts infamous’ ThreeFifths
Clause€; which provided thathe*actual Enumeratidrestablished by the census would be
arrived atby “adding to the whole Numbef free Persons... , and excluding Indians not taxed,
threefifths of all other Persons” — “all other Persons” being people then held as slaves. U.S
Const. art |, 8 2, cl. 3. In 1868, that provision was modified by the Fourteenth Amendment,
which provides that “Representatives shall be apportioned among thal Stetes according to
their respective numberspunting the whole number of persons in each Séeat@uding Indians
not taxed.” U.S. Const. amend. XIV, § 2 (emphasis adtied).

The modern census is governed by the Census Act, which Congrssezcentf
amendedn 1976. SeeAct. of Oct. 17, 1976tle “Census Actor the “Act”), Pub. L. No. 94-
521, 90 Stat. 2459 (codified in scattered sections of 13 U.S.C.). Section 141(a)dif the
broadlydelegates to the Secretary the duty to “take a decennialscehpopulation as of the
first day of April of such year . . . in such form and content as he may determine.” 13 U.S.C. §
141(a). he Actthen mandates that “[t]he tabulation of total population by States under
subsection (a) of this secti@s requird for the apportionment of Representatives in Congress

among the several States shall be completed within 9 months after the census idatte’s—

3 For practical purposes, the “Indians not taxed” proviso was rendered moot by the Indian

Citizenship Act of 1924, Pub. L. No. 68-175, 43 Stat. 253 (codifsedmendedt 8 U.S.C.
§ 1401 (b)) which declared that aNative American$orn in the United Stageare citizens.
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case, January 1, 2021 — “and reported by #e&ary to the President of the United States.”
Id. § 141(b). Within a short time thereafter in this case, between January 3 and January 10,
2021 — “the President shall transmit to the Congress a statement showing the wholeafiumber
persons in each State, excluding Indians not taxed, as ascertained undedéoennial census
of the population, and the number of Representatives to which each State would be entitled under
an apportionment of the then existing number of Representatives by the method known as the
method of equal proportions, no State to reeédss than one Member2 U.S.C. a(a). The
Clerk of the House of Representatives must, in turn, “send to the executive of each Stat
certificate of the number of Representatives to wkiath State is entitled” within fifteen days
of the President’s statemend. § 2ap). With limited exceptions not relevant here, the Census
Act strictly prohibits disclosure- even to other federal agenciesof any data or information
concerning individual respondents to the cengeel3 U.S.C. 88 8-Aew York v. U.S. Dep’t
of Commerce 351 F. Supp. 3d 502, 523 (S.D.N.Yajf'd, 139 S. Ct. 2551 (2019).
B. TheUseof CensusData

Although the “initial’— and core— “constitutional purpose” of the cerswas to
“provide a basis for apportioning representatives among the states in the Congieissi’ t{an,
allocating members of the Electoral College), the census has long “fulfitfady important
and valuable functions for the benefit of the countialdrige v. Shapirp455 U.S. 345, 353
(1982). As the Supreme Court has obserit¢dpw serves as a linchpin of the federal statistical
system by collecting data on the characteristics of individuals, households, and housing units
throughout the coury.” Dept of Commercer. U.S.House of Representatives25 U.S. 316,
341 (1999) (internal quotation marks and citation omitted). Indeed, “[tjoday, policy makers at

all levels of government, as well as private businesses, households, reseancheosprofit
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organizations, rely on an accurate census in myriad ways that range far beyond tHacingle

how many people live in each statéNew York v. Dep’t of Commercgsl F. Supp. 3d at 519

(citationomitted) Among other things, the data are now used not only for apportionment, but

also“for such varied purposes as computing federal graaid benefits, drafting of legislation,

urban and regional planning, business planning, and academic and social sialiésde, 455

U.S. at 353 n.9.

In New Yorkv. Department of Commerdie cour described ranyof the varied uses

beyond congressional apportionment to which the federal, state, and local governments put

census datavhich Plaintiffs reiterate in this cas8ee351 F. Supp. 3d at 596-99, 610-1H

provide a few exampldsere

The federal government relies on census data to allocate vast sums of money
among and within @tes. In fiscal yea016, for example, at least 320 such
programs allocated about $900 billion using census-derived 8at idat596.

Stategovernments — including those among the Governah@&intiffs here—
mandate the use of census data to draw intrastate political disBexsdat 594-
95, 612 House of Representatives25 U.S. at 333 n.4, 334ee alspe.g, ECF
No. 76-11 (“Browe Decl.”), 116-18 (Minnesota); ECF No. 76-37 (“Rapoza
Decl.”), 1 5 (Rhode Island).

State lawrequires the use of census data for various purposes, ranging from the
allocation of governmental resources and imposition of exgseaasmiong local
governmentso the setting of utility fees and official salari€See New York v.

Dep’t of Commerce351 F. Supp. 3d at 612-{dting various state statutes).

State and local governments — including those among the Goveaiment
Plaintiffs here— rely oncensus datancluding granular locdkvel

“characteristic data,to perform essential government functions. New York City,
for example, makes important decisions about how to allocate public services in
reliance on demographic data dedvieom the census, as when its Department of
Education redraws school zone boundary lines, ECF No. 76&4ly( Decl.”),

1 15; when its Department of Health deploys resources based on its best
understanding of the age, race, and Hispanic origin chasdictemithin

particular communitiesd. § 14; and when its Population Division uses age data
to target services for aged individuats, I 16.
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Thus, inaccuracies in federal census data would affect state and local goveranaemt, by
extension, theiresidents— in many ways, only some of which would be measuraBlgtically,
in many instanceshatwould betrue even if the total population counts weod materially
affected— because of the importance of accuracy at the local or subgrouf level.
C. TheCitizenship Question Litigation and Its Aftermath

This is not the first time issues relating to the 2020 census have been lbnahght
District. OnMarch22, 2018the Secretary announced that he had decided to include “a question
about citizenship on the 2020 decennial census questionr@aieying “that he was acting at
the request of the Department of Justice (DOJ), which sought improved data abeuit citiz
voting-age population for purposes of enforcing the Voting Rights Aaep’t of Commercey.
New York139 S. Ct. 2551, 2562 (2019). Shortly thereafter, two groups of plaintiffs —
including most, if not all, Plaintiffs here- filed suit in this District alleging that the decision to
includethe citizenshimguestion violated the Constituti@amd the Administrative Procedure Act
(“APA”"), 5 U.S.C. 88 70%t seq.On January 15, 2019, after an eight-day bench trial, Judge
Furman issued detailed findings of fact and conclusions of law, holdinthéh&ecretary’s

decision was arbitrary and capoias, contrary to law, and pretextuéew York v. Dep't of

4 Although lesselevanthere, accurate census data is also critical to others, including

scholars angrivatesectorbusinessesSeg e.g, Br. of Amici Curiael6 Businesses & Business
Organizations at 3, ECF No. 103*Businesses Amicus”) (“The Census provides critical data
that informs decisiommaking in both the private and public sectors. . .. Consequently,
government action that threatens the accuracy of Census data directly harmagesbssi
nationwide that rely on that datg.MARGO J. ANDERSON THE AMERICAN CENSUS A SOCIAL
HISTORY 260-61 (2d ed. 2015) (describing how “[s]ocial scientists in university settings, in
businesses, or in stam@dbne resealcorganization [have become] the market” for census data in
the modern era)For instance, businesses rely on census data “to make a variety of decisions,
including where to put new brickhdmortar locations, how to market their products, and how to
predct which products will be successful in a given market. . . . All of these things depend on
the availability of accurate Census data.” Businesses Arflicus

10
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Commerce351 F. Supp. 3d at 516ee d. at 635-64.He vacated th8ecretary’s decision and
enjoined its implementatiorSee idat 671-80.The defendants filed a notice of appeal and a
petition for certiorari before judgment in the Supreme Court. The Supreme Court granted their
petition and then affirmed on the ground ttiegt Secretary’s stated rationale was pretext8ak
Dep’t of Commerce v. New YoiK39 S. Ct. at 2573-76Thereafterpn consent, Judge Furman
entered a permanent injunction barring the Secretary from asking persons abenghujistatus
as part of the 2020 decennial cens8seOrderat 2 ECF No. 653New YorkNo. 18CV-2921
(JMF) (S.D.N.Y. Aug. 7, 2019).

Shortlyafter the Supreme Court affrmdddge Furman’s judgment, the Presid
responded with an Executive Ordemed at “compil[ing]” citizenship datéby other means.
Collecting Information About Citizenship Status in Connection With the Decenniali§ens
Exec. Order No. 13,880 § 1, 84 Fed. Reg. 33,821, 33,821 (July 16, ZWiOExecutive Order
directed “all executive departments and agencies” to provide to the Depditimeemiaximum
assistance permissible, consistent with law, in determining the nufndiBzens and non-
citizens in the country, including by providingyaaccess that the Department may request to
administrative records.1d. § 3 at 33,824. The Executive Order explained that data identifying
citizens would, among other things, “help. generate a more reliable count of the unauthorized
alien population in the country,” which “would,” in turn, “be useful . . . in evaluating many
policy proposals.”ld. 8 1 at 33,823. Noting that the Supreme Court’s decisi@vémwel v.
Abbott 136 S. Ct. 1120 (2016), had “left open the question whether ‘Statesravagidtricts to
equalize voteeligible population rather than total population,” the Executive Oatker
explained that citizenship data could be used by states “to design Stateadhehislative

districts based on the population of vo#digible citizens.” Id. 8 1 at 33,823-24. The Executive

11
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Order said nothing about using citizenship data for purposes of congressional apportionment.
Similarly, in remarks he made when announcing the Executive Order, the Presidentana
mention of using citizenship data in connection with congressional apportionSesRemarks

on Citizenship and the Cens@919DAILY Comp. PRES Doc. 465(July 11, 2019)https://www.

govinfo.gov/content/pkg/DCPD-201900465/pdf/DCPD-201900465.pdf

D. The 2020 Census

On February 8, 2018 the Census Bureau promulgated the “Residence®abéshing
the residence criteriaf the 2020 censusSeeFinal 2020 Census Residence Criteria and
Residence Situation83 Fed. Reg. 5525 (Feb. 8, 201®)e(“Residence Ruledr the “Rule).
“The residence criteria are used to determine where people are counted during eachldecenni
cersus.” Id. at 5526. “[G]uided by the constitutional and statutory mandates to count all
residents of the several states,” the Rule explains, “[t]he statkialm a person resides and the
specific location within that state is determined in accordandetiet concept of ‘usual
residence,” which is defined by the Census Bureau as the place where a person likepand s
most of the time. . . This concept of ‘usual residence’ is grounded in the law providing for the
first census, the Act of March 1, 1790, expressly specifying that persons be enumetaied at
‘usual place of abode.”ld. Applying these criteria, the Rule explains that all “[c]itizens of
foreign countries living in the United States” are to be “[c]lounted at the U.S.nmesiddere
they live and sleep most of the time,” with the exception of “[c]itizens of foreign cesaritring
in the United States who are members of the diplomatiecraonty” (who are counted at the
embassy, consulate, United Nations’ facility, or other residenbesavdiplomats liveand
“[c]itizens of foreign countries visiting the United States, such as on a vacationmedsusip”

(who are not counted at all)d. at 5533. Notably, during the notie@dcomment process, the

12
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Census Bureau considered a comment “express[ing] concern about the impact of including
undocumented people in the population counts for redistricting because these people cannot
vote” Id. at 5530. ButheCensus Bureau decided to “retain the proposed residence situation
guidance for feeign citizens in the United Statéseiteratingthat “[floreign citizens are
considered to be ‘living’ in the United States if, at the time of the cetimysare living and
sleeping most of the time at a residence in the United Stdtegemphasiadded).

The Census Bureau relies on various means to obtain census data, beginning with a
guestionnaire to which households are asked to self-respond and ending with a set of procedures
known as “Non-Response Follow-Up” operatioi@ee New York v. Dep’t of Commer8gl F.
Supp. 3d at 521. The 2020 census count “officially began in the rural Alaskan village of
Toksook Bay” on January 21, 2020. U.S. Census Butemagrtant DatesU.S.CENsSuUs2020,

https://2020census.gov/en/impamtdates.htm(last visited Septemb@&t, 2020). Census

operations were in full swing by mid-March, when the Census Bureau was confronted with the
unprecedented challenge of the COVID pandemic. On April 13, 202the Secretargndthe
Directorannourmed thatdue to the pandemithe Census Bureau would temporarily suspend

field data collection activities; seek a 1@8y extension from Congress of the deadline “to

deliver final apportionment courifsand “extend the window for field data collectiondaself

response to October 31, 2020, which will allow for apportionment counts to be delivered to the
President by April 30, 2021.U.S. Department of Commerce Secretary Wilbur Ross and U.S.
Census Bureau Director Steven Dillingham Statement on 2020 Census Operational Adjustments

Due to COVIDB19, U.S.CeNSUSBUREAU (Apr. 13, 2020)https://www.census.gov/newsroom/

pressreleases/2020/statemertvid-19-2020.html In the following months, representatives of

13
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the CensusBureau reiteratedn multiple occasionghat additional timevas requiredo complete
the apportionment couanddeliverit to the President.

TheCensus Bureau resurnhéeld operations in May 20205eeU.S. Census Bureau,
2020 Census Operational Adjustments Due to COVID-C@nsus Operations Adjustmeiis

U.S.CENSUS2020,https:/2020census.gov/eniws-events/operationadjustmentsovid-19.

html (last visited Sept. 9, 2020Pespite the Census Bureau’s earlier statements indicating the
need for more time to complete the census, Dirdailingham announced on August 3, 2020,

that the Census Bureau would end field operations on September 30, 2020, a month earlier than
the prewously announced deadline of October 31, 2028eStatement from U.S. Census Bureau
Director Steven Dillingham: Delivering Complete and Accurate 2020 CenSasint U.S.

CENSUSBUREAU (Aug. 3, 2020)https://wwwcensus.gov/newsroom/presdeases/2020/

delivering€ompleteaccuratecount.htmj seealsoECF No. 62 (“NGO Pls. Compl.”)[110&

n.3, 114, 174 n.69. As of today, therefore, the census is still ongoing — with enumerators
conducting in-persoNon-Response Followdp workto ensure that any household that did not
selfrespond to the census is nonetheless counted as part of the “actual Enumegaion.”
Census Operations Adjustmerdse als&ECF No. 34“Gov't Pls. Compl.”), § 130 & n.20. In

fact, there is some doubt about the date on wihieke effortsvill end and the counting will

S See, e.gU.S.CENSUSBUREAU, OPERATIONAL PRESSBRIEFING—2020CENSUSUPDATE

21 (July 8, 2020)attps://www.census.gov/content/dam/Census/newsroom/press-kits/2020/news-
briefing-programtranscriptjuly8.pdf (statement oAlbert Fontenot, Assoc. Dir. for Decennial
Census Programs) (explaining that the Bureau was “past the window of being able” to produce
the apportionment count by December 31, 202€¢; also, e.gNat’| Conf. of Am. Indians, 2020
Census Webar: Americanndian/Alaska NativeY ouTuBE (May 26, 2020)https://www.
youtubecom/watch?v=F6lyJMtDDgY &featursyoutu.be&t=4689statement of Tim Olson,

Assoc. Dir For Field Operationgexplaining that “[w]e have passed the point where [the

Bureau] could even meet the current legislative requirement of December 31 nWiodhat
anymore. We've passed that for quite a while now.”).
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stop. On September 5, 2020, the Honorable Lucy H. Koh, United States District Judge for the
Northern District of California, entered a temporary restraining order enjoimngensus
Bureau from “implementing the August 3, 2020 [plan] or allowing to be implemented any
actions as a result of the shortened timelines in the August 3, 2020 [pNat]l"Urban League
v. RossNo. 20€V-5799(LHK), 2020 WL 5291452, at *4 (N.D. Cal. Sept. 5, 2028)
preliminary injunction hearing is scheduled in that case for September 17, 2620d.
E. ThePresidential Memorandum

In the meantime— that is, with the census count still being conducted — on July 21,
2020,the Presidentsuedhe Presidential Memoraam, titled “Excluding Illegal Aliens From
the Apportionment Base Following the 2020 Censiésidential Memrandum, 85 Fed. Reg.
at44,679. In it, the Presidedeclared that][flor the purpose of the reapportionment of
Representatives following the 2020 censuis, the policy of the United States to exclude from
the apportionment base aliens who are natleawful immigration stis . . . to the maximum
extent feasible and consistent with the discretion delegated to the executive’bidnat
44,680. “Excluding these illegal aliens from the apportionment base,” the Presidemt, jissite
more consonarwith the principles ofepresentative democracy underpinning our system of
Government. Affording congressional representation, and therefore formal paiitiecence, to
States on account of the presence within their borders of aliens who have not follogtegpshe
to securea lawful immigration status under our laws undermines those princigbks.”
Additionally, the President asserted that “[ijncreasing congressional refattse based on the
presence of aliens who are not in a lawful immigrastatus would also creaperverse
incentives encouraging violations of Federal”land that ‘States adopting policies that

encourage illegal aliens to enter this country and that hobble Federal effenfertce the
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immigration laws passed by the Congress should not be redvaittegreater representation in
the House of Representativedd. Referring to one State withrore than 2.2 million illegal
aliens”— apparently CalifornisseeECF No. 75 (“Pls.” Rule 56.1 Statementf)4— the
PresidentiaMemorandum noted that “[ijncluding these illegal aliens in the population of the
State for the purpose of apportionment could result in the allocation of two or three more
congressional seats than would otherwise be allo¢afesidential Memorandum, 85 Fed.
Reg. a¥44,680.

To implement this new “policy of the United States,” the President directed thete®gcr
to provide him with two sets of data. Firdte Presidential Memorandum mandates ttfidt,
preparing his report to the President under section 141(b) of title 13, United States Code, the
Secretary shall takall appropriate action, consistent with the Constitution and other applicable
law, to provide information permitting the President, to the extent practicable, tisextie
Presidents dscretion to carry out the policy.ld. Second, “[the Secretarghallalsoinclude in
that report information tabulated according to the methodology set fdfihah2020 Census
Residence Criteria and Residence Situati@3sFR 5525 (Feb. 8, 2018)Id. (emphasisadded)
In other wordsto the extent “feasible” or “practicable,” the Secretanyaw required to include
two sets of number®r eachStatein his report to the President under Section 141(b) of the
Census Act: first, the total populatias determined in accordance with the Residence Rule,
which includes citizens of foreign countries “living in the United States,” withgatrdefor the
legal status of such persons in this courRRgsidence Rulé3 Fed. Reg. at 5533; and second,
the tdal populatiorminusthe number ofdliens who are not in a lawful immigration status.”

Presidential Memorandum, 85 Fed. Reg. at 44,680.
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F. ThisLitigation

On July 24, 2020 — only three days after the Presidential Memorandum -thboth
Governmerdl Plaintiffs and the NGO Plaintiffs filed their initial complagmtSeeECF No. 1
20-CV-5781, ECF No. £. In their now-amended Complaints, Plaintiffs contend ttteat
Presidential Memorandum violatdee Constitution’s Enumeration Clause, as modified by the
Fourteerth Amendment; is motivated by discriminatory animus toward Hispanics and immigrant
communities of color, in violation of the equal protection component of the Fifth Amendment’s
Due Process Clause; coerces state and local governments and denigrates swverpignty of
the States in violation of the Tenth Amendment; violates the constitutional separation efspow
by usurping the authority Congress delegated to the Secretary; constituliga aimesviolation
of 2 U.S.C. § 2a and 13 U.S.C. § 141, atek theAPA, and violates the Census Act’s
prohibition on the use of statistical sampling for purposes of congressional apporticseatat,
U.S.C. 88 141, 195They seeka declaration that the Presidential Memorandum is unlawful, an
injunction prohiliting Defendants from taking any action to implement or further the
Memorandum, and writs of mandamus compelling the Secretary and the President tib transm
figures that do not exclude illegal aliens based on immigration status.

The cases weliaitially assigned to Judge Furman alone, who consolidated them
pursuant to Rule 42(a)(2) of the Federal Rules of Civil Procedure. ECF Nai.43Dn August

5, 2020, Judge Furman held an initial pretrial conference by telephone. During the conference,

6 At least six other cases four other Districts have been filed challenging the Besgial
Memorandum.SeeCompl.,Common Cause v. Trumdo. 20€CV-2023 (D.D.C. July 23, 2020);
Compl.,Haitian-Ams. United, Inc. v. Trumpo. 20CV-11421 (D. Mass. July 27, 2020);
Compl.,City of San Jose v. Trumplo. 20€CV-5167 (N.D. Cal. July 27, 2020); Compl.,
California v. Trump No. 20€V-5169 (N.D. Cal. July 28, 2020); Compglseche v. TrumgNo.
20-CV-2225 (D. Md. July 31, 2020); Second Am. Comip&a,Union Del Pueblo Entero v.
Trump No. 19CV-2710 (D. Md. Aug. 13, 2020).
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Plaintiffs advised that they intendeditomediately file a motion for summary judgméat, in

the alternative, a preliminary injunctigrand Defendants adviséuht they intended to file a
motion to dismiss. ECF No. 79 (“Aug. 5, 2020 Tr.”), at 11, 27, 36s88alsoECF No. 37

(“Joint PreConference Ltr.”)at & Noting that Plaintiffs disclaimed the need for any discovery
in connection with their motion for summary judgment or a preliminary injunction, Judge
Furman set an expedited schedule and cautioned|ilfajefendantdelieve[d]” upon seeing
Plaintiffs’ motion papersthat there is any need for discovery,” they were required “to confer”
with Plaintiffs “immediately and then submit a joint letteAug. 5, 2020 Trat 46.

At Plaintiffs’ requestand without objection from Defendants, Judge Furman diled
formal request on August 7, 2020, for the appointment of a three-judge district court pursuant to
28 U.S.C. § 2284(b)SeeECF No. 68see als&ECF Na. 58, 65. On August 10, 2026¢
Honorable Robe A. Katzmann thenthe Chief Judge of the Second Circuit, designated Judges
Wesley and Hall to serve #se othetmembers of a threidge panel to hear thecass. See
ECF No. 82. Thereafter, the panel adopted the scheduling order previously entered by Judge
Furman aloneSeeECF No. 86.

Pursuant to that scheduling order, Plaintiffs filed their motion on August 7, Z¥0.
ECF No. 74. Plaintiffs seek summary judgment (or, in the alternative, a preliminawgtion)
on anly some of their claims, namely that the Presidential Memorandum violates the
Enumeration Clause and Fourteenth Amendment and constitutéissaviresviolation of the
statutes governing the census and apportionn&egECFNo. 77 (“Pls.” Mem.”), at 10-40.
Plaintiffs’ motionis supported by declarations of both fact and expert witneSsekCF No.

76 (“Colangelo Decl.”) ECF No. 149“Goldstein Decl.”)
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In response, Defendants did not ask to depose Plaintiffs’ declaraetyuest dicovery
of any kind; nor did they seekhearing Instead, on August 19, 2020, they filed their opposition
to Plaintiffs’ motion and a crogsiotion to dismiss.SeeECF No. 117.To the extent relevant
here they argueghat the Court lacks jurisdiction teear Plaintiffs’ claims because they are
unripe and Plaintiffs lack standing; that the Enumerdiitause andiltra viresclaims falil
because the decision to exclude illegal aliens from the apportionment base is @Xandise of
the President’s disdien with respect to the census and apportionpteat Plaintiffs are not
entitled to injunctive relief because they cannot show irreparable harm;arnbehPresident is
not a proper defendanseeECF No. 118 (“Defs.Mem.”). On August 28, 2020, the motions
became fully briefedseeECF No. 154(*Defs.” Reply”) and on September 3, 2020, the Court
held oral argument by telephone.

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate where the admissible evidence and pleadings
demonstrate “no genuine dispute as to any material fact and the movant is entitled tofjadgme
a matter of law.” Fed. R. Civ. P. 56(age also Johnson v. Killiae80 F.3d 234, 236 (2d Cir.
2012) (per curiam). A dispute over an issue of material fact quagigenuine “if the evidence
is such that a resanable jury could returnveerdictfor the nonmoving party.’Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (198&¢cord Roe v. City of Waterbyry42 F.3d 31, 35
(2d Cir. 2008). The initial burden of establishing that no genuine factual disqisiterests
upon the party seeking summary judgmedee Chambers v. TRM Copy Ctrs. Co4d. F.3d 29,

36 (2d Cir. 1994). If the moving party showprana facieentittiement to summary judgment,
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“the burden shifts to the nonmovant to point to recordezwid creating a genuine issue of
material fact.” Salahuddin v. Goord467 F.3d 263, 273 (2d Cir. 2006).

In ruling on a motion for summary judgment, a court misinall evidence “in the light
most favorable to the non-moving part@Verton v. N.Y. Stativ. of Mil. & Naval Affs, 373
F.3d 83, 89 (2d Cir. 2004), and must “resolve all ambiguities and draw all permissiblé factua
inferences in favor of the party @aigst whom summary judgment is sougl8¢c. Ins. Co. of
Hartford v. Old Dominion Freight Lim, Inc, 391 F.3d 77, 83 (2d Cir. 2004). To defeat a motion
for summary judgment, the non-moving party must advance more than a “scintilla of evidence,”
Anderson477 U.S. at 252, and demonstrate more than “some metaphysical doubt as to the
material facts Matsushita Elec. Indus. Co. v. Zenith Radio Co#5 U.S. 574, 586 (1986).
The non-moving party “cannot defeat the motion by relying on the allegations in [its] pleading,
or on conclusory statements, or on mere assertions that affidavits supporting the motain are
credible.” Gottlieb v. County of Orang&4 F.3d 511, 518 (2d Cir. 1996iternal citation
omitted).

STANDING AND RIPENESS

As noted Plaintiffs move for summary judgment on two grounds: that Defendants’
decision to exclude illegal ahs from the apportionment base violates the Enumeration Clause
and the Fourteenth Amendment of the Constitution; and that it exceeds the authorty gyant
Congress in the statutes that govern the census and congressional apportiSeeftiat. Mem.
10-40. Before reaching the merits of either argument, however, we must doefiesdants’

contention thatve lackjurisdiction. Seg e.g, Steel Co. VCitizens for a Better Eny'623 U.S.
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83, 88-89 (1998) (noting that subjauttter jurisdictiorcannotbe assumed arnid a “threshold
guestion that must be resolved . . . before proceeding to the merits”

Defendants argue and move to dismiss on the ground that we lack jurisdiction for two
reasonsbecause Plaintiffs fail to establish that they have stantti sue and because their
claims arenot yet ripe. Where, as here, the question is whether a plaimiffiry is sufficiently
“real and concrete ragh than speculative and hypothetical, the ripeness inquiry merges almost
completely with standing.”Thomas v. Anchorage Equal Rights Comr@20 F.3d 1134, 1138-
39 (9th Cir. 2000jcitation omitted)accord Susan B. Anthony List v. Driehab$3 U.S. 149,

157 n.5 (2014)Nat’l Org. for Marriage, Inc. v. Walshv14 F.3d 682, 688 (2d Cir. 2013)
(quotingSimmonds v. INS$26 F.3d 351, 357 (2d Cir. 2003). Thus, courts often address them
together under the single umbrella term of “standisgg, e.g.Susan B. Anthony Lis573 U.S.

at 1% n.5;Nat’l Org. for Marriage 714 F.3d at 689 n.6, and we will do $ame here. But

there is a second, arguably distinct form of ripeness doctrine that Defendants invoketigdrude
ripeness, which concerns whether a case that might qualify as a bona fide cas®woersyns
nevertheless better decided lat8ee, e.g Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corpb9

U.S. 662, 670 n.2 (2010) (“Ripeness reflects constitutional considerations that impfioee A
[l limitations on judicial power, as well as prudential reasons for refusingaicise

jurisdiction.” (internal quotation markand citatioromitted). We will begin with the issue of
standing — the toughest issue in this case — and then turn briefly to prudential ripeness.
A. TheLaw of Standing

Article 11l of the Constitution limits the “judicial Power” dhe United States to “Cases”
and “Controverss.” SeeU.S. Const. art. lll, 8 2. This means that all suits filed in federal court

must be “cases and controversies of the sort traditionally amenable to, and resolked by, t
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judicial process.”Steel Cq.523 U.Sat102. One way courts implement that requirement is by
ensuring that “at least one plaintiff” in any federal case has “standidgg’t of Commerce v.
New York139 S. Ct. at 256%5ee also Rumsfeld v. Forum for Acad. & Institutional Rights, |
547 U.S. 47, 52 n.2 (2006) (noting that, in a case with multiple plaintiffs, “the presence of one
partywith standing is sufficient to satisfy Article 1lI's case-controversy requirement”).
Standing, in turn, is measured by a “familiar thpeet test,” whichequires a plaintiff to show

(1) “an injury in fact, (2) that is fairly traceable to the challenged condubeadéfendant, and

(3) that is likely to be redressed by a favorable judicial decisiill’v. Whitford 138 S. Ct.

1916 (2018) (quotin@pokeolinc. v. Robins136 S. Ct. 1540, 1547 (20)6)The plaintiff must
make this showing “in the same way as any other matter on which the plaintiffieebrgden

of proof,i.e., with the manner and degree of evidence required at the swecsisgjes of the
litigation.” Lujan v. Defsof Wildlife, 504 U.S. 555, 561 (1992). To prevailamotion for
summary judgment, therefqorémere allegations of injury are insufficierlRather, a plaintiff

must establish that there exists no genuingeisg materibfact as to justiciability . ..” House

of Representative$25 U.Sat 329, see Lujan504 U.S. at 561 (stating that, on summary
judgment, a plaintiff “can no longer rest on such ‘mere allegations,” as at tlérgestiage,

“but must ‘set forth’ by affidavit or other evidence ‘specific facts™ that daestrate standing.
(quoting Fed. R. Civ. P. 56(e)).

Injury in fact is “the first and foremost of standing’s three elemerpdkep136 S. Ct.
at 1547 (internal quotation marksteratons, and citation omitted). “To establish injury in fact,
a plaintiff must show that he or she suffered an invasion of a legally protectedt ititat¢s

concrete and particularized and actual or imminent, not conjectural or hypothdticait”1548

(internal quotation marks and citation omitted). Significantly, an injury “need not béizedlia
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to satisfy Article Ill. Davis v. Fed. Election Comm’'854 U.S. 724, 734 (2008). Instead, a
“future injury” can suffice, so long as it is “cenméy imperding, orthere is a substantial risk that
the harm will occur.”Susan B. Anthony Lis573 U.S. at 157 (internal quotation marks and
citationomitted);see also Clapper v. Amnesty Int’l US%8 U.S. 398, 414 n.5 (2013) (noting
that plaintiffs ned not “cemonstrate that it is literally certain that the harms they identify will
come about”)House of Representativés?5 U.Sat 332-33 (finding standing “on the basis of
the expected effects . on intrastate redistricting™ namely, that certaijurisdictions were
“substantially likely. . . [to] suffer vote dilution”). Ultimately, the injuny+-fact requirement is
meant to “ensure that the plaintiff has a personal stake in the outcome of the contrdsassn
B. Anthony List573 U.S. at 158nternalquotation marks and citatiamitted).

The second element requires proof that the plaintiff's injury is “fairly &tles to the
defendant’s challenged conduct. Put differently, “there must be a causal conneegtEentibe
injury and the conduct complained of — the injury has to be fairly traceable to the challenged
action of the defendant, and not the result of the independent action of some third party not
before the court."Lujan, 504 U.S. at 560 (internal quotation marks, alteratiand,citéion
omitted). Importantly, “[pJroximate causationrieta requirement of Article 11l standing, which
requires only that the plaintiff's injury Wairly traceableto the defendant’s conductl’exmark
Int’l, Inc. v. Static Control Componentsid, 572 U.S. 118, 134 n.6 (2014) (emphases added);
see also Rothstein v. UBS A8 F.3d 82, 91 (2d Cir. 2013) (“[T]he ‘fairly traceable’ standard
is lower than that of proximate cause.”). Accordingly, “Article Il ‘reqsir® more thade
factocausalty.” Dep’'t of Commerce v. New Yor39 S. Ct. at 2566 (quotiitjock v. Meese
793 F.2d 1303, 1309 (D.C. Cir. 1986) (Scalig). Relatedly, for an injury to be “fairly

traceable” to a defendant’s conduct, that conduct need not be “the very last stehairttod c

23



Case 1:20-cv-05770-JMF Document 164 Filed 09/10/20 Page 24 of 86

causation.”Bennett v. Speab20 U.S. 154, 168-69 (1997). Indeed, as the Supreme Court
explained in finding that the plaintiffs challenging the decision to add a citizenshipoguiesti
the census had standing, when a “theory of standing” felrethe predictable effect of
Government action on the decisions of third parties,” traceability is satifienit of
Commerce v. New Yqrk39 S. Ct. at 2566. This may be so “even when the decisions are
illogical or unnecessary.New York v. U.S. Dep’'t of Homeland $S&69 F.3d 42, 59 (2d Cir.
2020).

Third and finally, a plaintiff's injury must be “redressable” by the relief souglthat is,
“it must be likely, as opposed to merely speculative, that the injury will be redressed by a
favorable decisn.” Lujan, 504 U.S. at 561 (internal quotation maaksl citationomitted).
“[T]he very essence of the redressability requirement” is that a request|&ief[that does not
remedy the injury suffered cannot bootstrap a plaintiff into federal to8teel Cq.523 U.S. at
107. But if there is “a liglihood that the requested relief will redress the [plaintiff's] injury,” the
requirement is satisfiedd. at 103;see also Friends of the Earth, Inc. v. Laidlaw EiServs.
(TOC), Inc, 528 U.S. 167, 185-86 (2000) (“[F]or a plaintiff who is injuredames the threat of
future injury due to illegal conduct ongoing at the time of suit, a sanction that effectividg aba
that conduct and prevents its recurrence provides a form of redress.”). Nitably,
redressability requirement does not require apfto show that the relief sought will remedy

all injuries alleged. Instead, “the relevant inquiry is whether . . . the plaiatsf
shownan injury to himself that is likely to be redressed by a favorable decision.” In other words,
a plaintiff saisfies the redressability requirement when he shows that a favorabl@dedisi

relieve a discrete injury to himself. He need not show that a favorable deciliceligune

hiseveryinjury.” Larson v. Valente456 U.S. 228, 243 n.18982) (citations omitted) (quoting
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Simon v. EKy. Welfare Ryhts Org, 426 U.S. 26 (1976)). Nor need the plaintiff prove that
judicial relief will remedy an injury entirely. It is enough that the “risk [of thegad harm]
would be reduced to some extent if [the plifiis] received the relief they seekMassachusetts
v. E.P.A, 549 U.S. 497, 526 (2007f. Church of Scientology of Cal. v. United Sta&&6 U.S.
9, 13 (1992) (“Even though it is now too late to prevent, or to provide a fully satisfactory remedy
for, the [injury], a court does have power to effectuate a partial refhedy.
B. Facts Relevant to Standing

Plaintiffs press two categories of harm: (1) “harms stemming from the exchifsion
undocumented immigrants in the apportionment count”; and (2) “harms caused by the
Memorandum’s deterrent effect on census participation.” Pls.” Reply 29. Witltrésfe
first category, the Presidential Memorandum’s express goal is to stop ‘fiajfjorongressional
representation, and therefore formal political influence, to States onmaafdtheir illegal alien
population. Presidential Memorandum, 85 Fed. Reg. at 44,680. In particular, the Memorandum
itself anticipates that excluding illegal aliens from thpaponment count could reduce the
number of representatives itafs with large immigrant populations, noting explicitly that in
“one State . . . home taore than 2.2 million illegal aliensid. — apparently, Californiasee
Pls.” Rule 56.1 Statement {{ 3-4 the inclusion of illegal aliens could “result in the allocation
of two or three more congressional seats than would otherwise be allbPagsitential
Memorandum, 85 Fed. Reg. at 44,680. In addition to the Memorandum itself, Plaintiffs proffer
an expert analysis that concludes that the wholesale exclusion of illegal ediarthié
apportionment base “is likely to have substantial effects on the population counts of &éch sta
and, more specifically, “will almost certainly lead Texas to losea in Congress”; would

“likely . .. lead California and New Jersey to lose a congressional seat”; and “could lead other
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states, such as Arizona, Florida, New York, or lllinois, to lose seats.” ECF No. 76-58
(“Warshaw Decl.”), 1.

With respect to theecond category of harm, Plaintiffs submit a number of declarations
— uncontested by Defendants — demonstrating the Presidential Memorandum’s deffercent e
on participation in the decennial census, particularly among noncitizens, immigrants,iland the
family members, and, in turn, the adverse consequences that are likely to flow froletdinant
effect” The Presidential Memorandum deters censusaigaation for at least two distinct

reasons. First, the Presidential Memorandum engenders feasttndtcimong illegal aliens

! Although Defendants do not dispute the facts in Plaintiffs’ declarations, they argue tha

the declarations are “impermissibly conjectural, conclusory, and heaiBajs” Mem.

12. Defendants are correct to pbout that we “may consider affidavits and other materials
beyond the pleadings to resolve the jurisdictional issue,” but “may not rely on conclusory or
hearsay statements contained in the affidaVNew York v. U.S. Dep’t of Commer845 F.
Supp. 3d 766, 780 (S.D.N.Y. 2018) (internal quotation marks omitted)P|Buiiffs’
declarations are not conclusory insofar as they describe with concrete despikthific
experience of various negovernmental and governmental entities. By way of exampleraev
NGO Plaintiffs give specific and concrete evidence of the ways in which theitiopsraave
shifted to respond to the MemoranduBee, e.gECF No. 76-18 (“Espinosa Decl.”), T 1BCF
No. 76-14 (“Choi Decl.”), 11 17, 20-21; ECF No. Z6<"Khalaf Decl.”),{ 15; ECF No. 76-36
(“Oshiro Decl.”),1 12; ECF No. 7@&7 (“Torres Decl.”) {11 2223.

Furthermore, although the declarations do contain some inadmissible hearsay (eeg., wher
they report information secondhand), Defendants are incorrect in suggesting that, #yitheut
declarations are insufficient to support a showing that “the Presidential Memoraralud
have an appreciable effect on the participation of illegal aliens” in the censis. NDem. 14-

15. Many of the statements in Plaintifideclarations recount comments made by immigrants in
response to the Presidential Memorandsee, e.g. ECF No. 76-17 (“Cullinane Decl.”){ 8;

ECF No. 149-3 (“Espinosa Supp. Decl.”), 1 5, which are admissible to prove state o$eeind,
Fed. R. Evid. 88(3). Additionally, references in the declarations to tipedty statements are
admissible to demonstrate the effect that these statements had or-etbeexample, that

NGO Plaintiffs diverted resources in response to deterred census pacticijze, e.g.United
States v. Ree®39 F.2d 896, 907 (2d Cir. 1981). Finally, the declarations also contain
information about the general atmosphere of fear, confusion, and apathy towards the census in
various communities, information that is based on declarants’ personal expewenkieg with
and in those communities; this information is not a “statement” and, thus, not heaeskgd.

R. Evid. 801(a). In the discussion that follows, we rely on the declarations only to the extent
they are admissible
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and their families (and, more broadly, all noncitizens and their families), aerd tle¢se groups
from participating in theensus out of fear of providing the federal government with information
by which their citizenship status may be ascertained (and any resulting adveespieonss).
Second, because the Presidential Memorandum announces that it is United Stgté® polic
exclude from the apportionment base aliens who are not in a lawful immigration status,”
PresidentiBMemorandum, 85 Fed. Reg. at 44,680 — the “primary purpose of the ceNsus,”
York v. Dep’'t of Commerc851 F. Supp. 3d at 561 #egal aliens may decalnot to participate

in the census on the theory that they do not count for any purpose or oadhettiat there is

little upside to being counted.

Several agency and ngmofit organization leaders in charge of census outreach
programs attest that maiilegal aliens have expressed concern over, or outright refused to
participate in, theensus as eesult of the Presidential Memorandum, both because they are
apprehensive that the data will be used in immigration enforcement and because tieg perc
their participation as ultimately futile in light of the President’s explicit exclusion gfillaiens
for the purposes of apportionmer8ee, e.g.ECF No. 76-4 (“Baldwin Decl.”), { 8; ECF No. 76-
5 (“Banerji Decl.”), 1 5; Brower Decl. { 11; Cullinane Decl. § 8. Other immigesuandents
have expressed concern that “the Trump Administration would punish undocumented persons
who filled out the Census by tracking and deporting thegeg, e.g.ECF No. 76-30 (“Matos
Decl.”), 1119-13 (describing Delaware-based census advocacy program'’s increased need to quell
community fears that, in lightf ohe Preglential Memorandum, responding to trensus will
result in deportation or bar Latinos from obtaining citizenship).

Notably, Plaintiffs’ evidence indicates that the effects of the Presidentrabkésdum

are likely to be felt beyond thikegal alien pgulation. “Excluding undocumented immigrants
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from the apportionment base will deter Census participation among the broaderanmimigr
community, including family and household members of undocumented immigrants who are
actually citizens or nogitizens wih legal status.” Espinosa Defl11;see alsdhalaf Decl.
1 12 (“[Slignificant fear and increased distrust about the Census . . . [is] netlitoit
undocumented immigrants or other non-citizens, but also to family, household members, friends
and community members of non-citizens, people for whom the new policy articulated in the
Memorandum has generated fear about responding at all . . . .”). Of particular corteern is t
response in “mixed status households” — that is, households consisiiega aliens and
residents with lawful status- where concerns about the security of identifying information
being shared with the federal government are prevafa®.e.g, Espinosa Decl. 1 12
(describing a fear among individuals from mixed status houdgltioat “the Presidential
Memorandum'’s exclusion of people ‘not in lawful immigration status’ from émswas base
count indicates that the Administration will use information fromctresus to attempt to
identify undocumented immigrants for adefation o other adverse consequences”). “Even
U.S-born citizen Puerto Rican residents are confused” by the Presidential 8fetuor. ECF
No. 76-16 (“Coldén Decl.”), 1 11.

In addition to this extensive — and undisputedeeord of fact withestestimom,
Plaintiffs provide expert analyses describing the fear and confusion generated by the Raksident
Memorandum among hatd-count communities and the resultant chilling effect on census
participation. SeeECF No. 7656 (“Barreto Decl.”), L4 (surveyig researclon the impact of
media messages on immigrant communities’ trust in government and the impact of those
communities’ trust on census response rates and concluding that “the July 21 [Presidential

Memorandum] will reduce participation in the 2020 censusuétimdately will reduce the
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accuracy of the 2020 census”); ECF No.576¢Thompson Decl.”), 8 (concluding that the
Presidential Memorandum “will significantly increase the risk of larger totatidfetential
undercounts, relative to previoosnsusedpr the hareto-count populations, including
immigrant communities”¥.

In short, the record supports a conclusion that the Presidential Memorandum leas creat
and is likely to create, widespread confusion among illegal aliens and others a&sheriney
should participate in the census, a confusion which has obvious deleterious effects on their
participation rate.SeeECF No. 761 (“Alvarez Decl.”), 1 10 (reporting “an increase in
confusion amongst immigrant communities after” Memorandum was isagedtsoBaldwin
Decl. 1 8; ECF No. 76-9 (“Bird Decl.”), 19. As John Thompson, the former Director of the
Census Bureau, predicts, “the effects of the Memorandum on the current macro eniraneme
likely to be as great if not greater than the addition of a citizenship quésfldompson Decl.

1 23(emphasis addeee alsdBarreto Decl. 9. And the Census Bureau’s own advertising

8 Defendants fault Dr. Barreto for failing to consider a 2019 study conducted by the Census

Bureau, EizABETH A. POEHLER ET AL, U.S.CENSUSBUREAU, 2019CENSUSTESTREPORT. A

NEW DESIGN FOR THE21ST CENTURY (Jan. 3, 2020https://www?2.census.gov/programs-
surveys/decennigl020/progranthanagement/censiissts/2019/201@8ensugestreportpdf
(2019 Census Test Report”), which found “no statistically significant differenogerall self-
response rates” resulting from the inclusion of a citizenship question on the censusiqaesti
Id. at ix; seeDefs.” Mem. 13. But that study, which is not directly relevant to the issues before
us, is less useful for Defendants than their arguments suggest, as there are findoaglks tha
sides can and do point to in support of their positions. In fact, the same study did find
statistically signiicant drops in response rates “in some areas and for some subgroups,”
including “[t]racts with greater than 4.9 percent noncitizens,” “[tJracts widlatgr than 49.1
percent Hispanic residents,” “[t]racts with betweenZ0 percent Asian residents,” and
“[h]ousing units within the Los Angeles Regional Census Center and New York Regional
Census Center boundariedd. at ix-x. Furthermore, “the results of this [study] [we]re limited
to the seHresponse timeframe prior to the start of” Non-Response Follow-Up operadioais,
12, andthere is reason to believe that each ohNResponse Follow-Up steps would replicate
or exacerbate the effects of the net differential decline irregftfonse rates among noncitizen
householdssee New York v. Dep’t @mmerce351 F. Supp. 3d at 583.
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initiatives will struggle to ward off these effects even with “messag]iraj]réspondent
information is confilential” and that “[t{jhe Census Bureau will not share it with any outside
entities, including law and immigration enforcement.” Thompson Decl.  21.

These deterrent effects have-faaching ramifications, including increasing costs for
census outreachrggrams ra by NGOs and governments. Indeed, the NGO Plaintiffs have
already diverted resources from their other important programs to shore up their census
engagement efforts. For example, Plaintiff FIEL “has recently had to retsqu®gramming
andcommit addtional resources to its Census work,” and “expects that it will need to interact
with its constituents multiple times to answer questions and try to convince thertidipgi in
the 2020 Census.” Espinosa Decl. dek als&ECF No. 76-44, (“SivongxaDecl.”), 118
(“[A]dditional one-on-one conversations and relational outreach are necessatipntaimtaust
among communities and census partners to ensure confidence that census information will
remain confidential and that there are stilpiortant benefits to responding to the census, such as
ensuring receipt of critical federal funding.”). BecauseRtesidentiaMemorandum “dilutes
the efficacy” of the efforts by Plaintiff New York Immigration Coalition Y NC”) to ensure
immigrants areounted in the census, NYIC will have “to divert resources from other
programmatic areas to conduct additional education and outreach to get the sameohumber
people to respond to the Census questionnat&di Decl.§ 17. Specifically, NYIC has had to
“make new materials”; “conduct new outreach”; “engage[] in member updates, peasese!
[and] press briefings”; “develop[] messaging and social media campaigns’tespebid to
inquiries from local media. . to assure people” that every person should respond to the Census.
Id. In other words, “NYIC expects that it will need to interact with its constituents mors time

than previously planned to try to convince them to participate in the 2020 census” as a result of
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the Presidential Memorandunid. I 20. Itestimates that the organization “will have to increase
staff time and spending devoted to its Census education and outreach efforts by approximately
20% percent over previously anticipated levellsl’ 21.

Plaintiffs AmericarArab Anti-DiscriminationCommittee (“ADC”) and ADC Research
Institute (“ADRCI”) have also had to divert resources away from othergmugatic areas,
including critical programs responding to COVID-19 issues. Khalaf Decl. § 15. In response t
the Presidential Memorandtus messaigg, ADC and ADRCI will “increase staff time and
spending devoted [to] its Census education and outreach efforts by approximately 25f perce
over current levels,id. T 14, while the national president of both organizations reports that he
“personally spent at least 35 hours on Cenelmted work since the release of the [Presidential]
Memorandum” that he would have otherwise spent on other tasks related to the opedation a
mission of both organizationsl. § 15. Plaintiff Ahri similarly wil increasestaff time and
spending devoted to census education and outreach by approximately fifteen percent in response
to the chilling effects of the Presidential Memorandum. ECF No. 76-43 (“Seon Dgd7),
According to Theo Oshiro, Deputy Directatrthe no-profit Make the Road New York
(“MRNY), the Presidential Memorandum also “dilutes the efficacy of [MR#)¥Xisting
materials and programming, which requires MRNY to divert resources from otheaprogtic
areas to strategize around how to mfgis¢ education and outreach effective and to get the same
number of people to respond to the Census questionnaire” as they woulibbarethe
Memorandum.Oshiro Decl.y 12. Finally, Plaintiff CASA also has had to “devote additional
resources to addressing the confusion and fear that have resulted” from thenBaéside
Memorandum, including having “to reorganize its communication team, reassign staffsosC

outreat and education, and revise and redistribute messaging mdtefiatses Decl{{ 22-23.
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The Governmental Plaintiffs have also had to divert resources from other programs to
mitigate the confusion caused by the Presidential Memorandum. Plaintdid]lfior example,
has already had to spend funds on digital ads specifically designed tesaghisaformation
about the census, has created printed materials to be distributed, and has produceddiacial m
videos and other digital communications to reassure the immigrant community about the
importance of the census. Alvarez Decl. { 12. Plaintiff Vermont, through its 2020 G@mple
Count Committee, has — in direct response to the Presidential Memorandum — provided “mini
grants” to increase outreach tadh#o-count communities, conducted additional open
educational meetings, provided additional multilingual public service announcements, and
otherwise promoted census participation. ECF No. 76-10 (“Broughtor’D&cTI.. Plaintiff
Monterey County will “have to dedicate significant resources to ensure partinipathout
fear” so that the County receives its proper census-based funding. ECF 28(“L6pez
Decl.”), 1 18;see alsd&ECF No. 76-12 ([Bysiewicz Decl.”),§ 11 (describing efforts by Plaintiff
Connecticut to encourage full census participation after the Presidential &etaor caused
“confusion”).

The Memorandum’s chilling effect on census participation will likely also deghade t
census data, harming state and local governments that rely on the data to carry puiblibeir
functions. As Dr. Joseph Salvo, Chief Demographer of New York City, explained, “the July 21,
2020 Presidential memorandum is likely to make the Census Bureau resortrébiddbs-
methods, including statistical imputation, more frequently in immigrant communities than it
otherwise would.” Salvo Decl.  12. Sfecally, when individuals fail to participate in the
census themselves, the Census Bureau will sometimes rely on “proxy respondents,” like

neighbors, landlords, and postal workeB®eGLENN WOLFGANG ET AL., U.S.CENSUSBUREAU,
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ANALYSIS OF PROXY DATA IN THE ACCURACY AND COVERAGE EVALUATION 1 (2003) https://

www.census.gov/pred/www/rpts/O.5.PDReliarce on proxy responses “degrade[s] the quality

of the data” and its usability, since proxy respondents often leave some questions udanswere
and report information less accurately than household respondotser Decl. L2-13
(discussing, for example, the phenomenon of “age heaping” where data on the age of individuals
tends to be reported in numbers ending in 5 or 0 when a proxy is the respondent because the
proxy merely estimates the age of the indiviflu&urther, if census data are not available
through proxy responses, demographers are forced to resort to data imputation, whish itself i
reliable only when calculated using a sufficiently high sediponse rateSeeECF No. 76-21
(“Hardcastle Decl.”), 1 5. Lower response rates also increasedttgns of error in statistical
calculations, degrading the utility of census response data and restrictingf®laioility to rely
on the data forinter alia, governmental planning purposeSeeECF Na 7625 (“Kaneff
Decl.”), 11 35.

Indeed, degraded census data jeopardizes various sovereign interests inglfiocds
and administering public works through programs that rely on quality census data. Connecticut,
for example, relies on accurate cheteristic data, meaning data on subgroups within the
population, for a wide variety of purposes, including deciding where to locate COVID-19 testing
sites, the evaluation of requests for school construction funds, the promulgation oft@#irma
action pans for state agencies using data-driven goals and benchmarks, effectivetifagdoa
public transit planning, and otherSeeECF No. 7631 (“McCaw Decl.”) §¥-7. Similarly, Dr.
Salvo explains that “[tlhe decennial census is the statistical bagkif@ur country” and that,

like Connecticut, N& York City relies on accurate characteristic data about subgroups to make
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decisions about public health programs and education investments, as well as emergency
preparedness planning and provision of targeted services for the elderly. Salvo Dedl7q1 13
Other examples abound in the record. In Monterey County, California, for example, the
Department of Social Services is responsible for administering cash and hqragsms that,
among other things, provide supplemental food assistance, California’s Medicaid program, fos
care, adoption and aging assistance, and temporary assistance to needy faGHib&. E5-32
(“Medina Decl.”), 12. That departmentlies on accurate census data in makinfuitsling
allocation decisionsld. 4. Any undercounting of undocumented immigrants caused by the
Presidential Memorandum will not only “impact the formulas used for funding abosator
these basic living assistance programs, but will also restlieiloss of federal funding, “which,
in turn, will add extra financial burden on local governments, resulting in even fevilabbe/a
resources to assist families with food, housing, health, and other support and safetyasst 'ser
Id.; see also, e.gECF No. 7633 (“Mohammed Decl.”), 1%-6 (desribing how the census
directly impacts funding for the City of Pittsburgh and “provides the most reliable andetempl
data for research, decision making and planning in City government”); ECF No. 76-39
(“Rodriguez Decl.”), B (describing how lllinois’8Vorkforce Innovation and Opportunity Act
Program, which provides services to help certain populations overcome barriers to eenploym
depends on accurate census data to identify the targeted population levels); ECF No. 76-46
(“Sternesky Decl.”), % (“Cersus data deeply influences the way that [the New Jersey Housing
and Mortgage Finance Agency] designs and plans for the allocation of housing funds across the
state. For example, the Agency uses income, poverty, employment, housing density, and
housing vaancy data from the Census to direct its annual $20 million to $25 million allocation

of federal 9% Lowincome Housing Tax Credits (LIHTC). These credits are then used to
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leverage roughly a tefold influx of private investment into equity for development costs to both
high-opportunity and high-need areas of New Jersey.”); ECF No. 76-50 (“Wortman Decl.”),
113, 6 (describing how lllinois determines funding for each county based on an “index of need”
and how “[u]nderrepresentation of areas with a highergogage of immigrants will result in
disproportionate levels of funding being allocated to counties with less demographicydiversit
Plaintiff WashingtorStatewill also be negatively impacted if it is fordéo use
inaccurate census data. Washingtoacaites $200 million “of state shared revenues . . . to
counties and cities on a per capita basis annually” and uses decennial censustgata for
demographic estimates and annual population forecasts. Baldwin Decl. {1 14, 17. “[B]ad dat
will certainly lead to inaccurate distribution of funding within Washington, impacting all levels
of government for a decadeld. 1 15. “Poor quality census data will [also] harm Washington’s
ability to carry out the population data functions required by law both in the short term and the
long term.” Id. 1 28. In particular, Washington annually creattsréy-year population
forecast, meaning that the 2020 census data will be used in forecasting until Ael2asix
census data is available, if not long&ee d. 125. Because “many estimate and forecastiels

rely on information about changes in trends over time,” “[a]n inaccurate census thigllyear
change the relationships in the data between censuses kadlhfature estimates and forecasts
based onltese trends less accuratéd:

Finally, the undisputed facts in the record also reflect that judicial relief iaialgithe
Presidential Memorandum would likely reduce the confusion felt by immigrant comesuzitd
therefore alleviate some of the injuries being felt by Plaintiffs. For examlamtiff FIEL

anticipates that “a court order that stops the exclusion of undocumented immigramtise

census would make [its] efforts to encourage cepsuticipation easier by allowing [FIEL] to
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clarify the confusion and help ease the fear caused by” the Presidential Mdomorand that
“it would take FIEL less time and fewer resources to convince” the commuaipatticipate in
the census."Espinosa Supp. Decl. § 3. Relief would also help Plaintiff MRNY “conduct more
efficient andeffective census outreach” because MRNY could clarify to community members
that everyone should, in fact, be counted. ECF No. 194-4 (“Oshiro Supp. Decl.”), 1 5. And
relief from this Court would also allow Plaintiff Ahri to “publicize the Court’s order to
encourage [its] community to open their doors to census outreach workers, rather than hiding out
of confusion or fear and avoiding the census completely.” ECF No. 194-5 (“Seon Supp. Decl.”),
1M 67.
C. Standing Analysis

As noted, Plaintiffs allege two type$ harm apportionment harms stemming directly
from the exclusion of illegal aliens from the apportionment base and harms caused by the
deterrent effect on census papation. We have considerable doubt that the former suffices to
establish jurisdictin. To be sure, if any Plaintiff could show that, as a result of the Presidential
Memorandum, it was likely to lose one or more seats in the House of Representativak] it
surely have standingSee, e.gHouse of Representatives25 U.S. at 331 (holding that the loss
of a seat or seats in the House of Representatives “undoubtedly satisfies thmifgaty-
requirement of Article Ill standing”). But as of today, it is not known whether that Wwadrm
come to pass, as the Secretary has not yetnadieted how he will calculate the number of illegal
aliens in each State or even whether it is “feasible” to do so at all. Oral Arg-3T. 38 the
absence of that infmation, Plaintiffs’ first theory of harm is likely “too speculative for Article
lll purposes.”Clapper, 568 U.S. at 409 (internal quotation marks omitted). Nor, for these

purposes, would there be any harm in waiting until January 2021, when the impact, if any, of the
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Presidential Memorandum would be known, as the Supreme Court hakdiedd illegal
apportionment can be remedied even after the apportionment process has takebeeldtah
v. Evans536 U.S. 452, 462-63 (2002).

Ultimately, however, we need not, and do not, decide the issue because we conclude that
Plaintiffs’ second theory of harm — that the Presidential Memorandum will have anelljnsle
already having, an effect on the census count itseti#fices to establish standing. Créily,
this theory of harm does not depend on what, if anything, the Secretany does$utureto
implement the President’s mandate in the Presidential Memorandum. Insieédsid on
Plaintiffs’ undisputed evidence that the Presidential Memorandum is affectingrikes count
in the present That is, while the apportionment harms may well be too remote and hypothetical
to support standing, the harms to the census count are “certainly impending” and do not depend
on “a highly attenuated chain of gmbilities.” Clapper, 568 U.S. at 410. Notably, Defendants
do not argue otherwise. Instead, they contend that Plaintiffs’ second theory of harm is too
“speculative” in a different sense: because Plaintiffs’ evidence is inadequateécaipat the
Presdential Memorandum has caused (or will cause) anyone to opt out of participatieg in t
census or that judicial relief would redress that haBeeDefs.” Mem. 1119. In defense
counsel’s view, Plaintiffs should be required “to identify some subset of people who would not
have been chilled . . . from answering the census between April 1st and July 21st, then became
chilled on July 21st after the memorandum was issued, and then will be unchilled in [the time
remaining before the census ends] by an order of this Court.” Oral Arg. Bed8ajsdefs.’

Mem. 52 (citing lack of “rigorous suey[s] or statistical stud[ies] measuring whether [the
Presidential Memorandum] . has any effect on response rates within immigrant

communities”).
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Defendants’ vastlpverstate Plaintiffs’ burden. The law does not require Plaintiffs to
submit a randomized control trial or other rigorous statistical analysis deatorgstreyond
peradventure that there are people who would have participated in the census but for the
Presidential Memorandum and who would participate again if we were to grant Fidingif
relief they seek. Nor do Plaintiffs need to submit declarations specificatiifidieg such
people, let alone submit declarations from such people. Instead, Plaintiffs neednooihstlate
that “there is no genuine dispute as to any” fact materidile standing analysis. Fed. R. Civ. P.
56(a). Notably, in determining whether this standard has been met, we may rely not only on the
declarations submitted by Pl&iifs in support of their motion, but also on common sense, basic
economics, and reasonable inferencese, e.gFriends of the Earth528 U.Sat 183-85
(determining that “sworn statements. .adequately documented injury in fact” where the
propositon they were offered for was “entirely reasonabl€ijizens for Responsibility & Eiits
in Wash. v. TrumpCREW) 953 F.3d 178, 198 (2d Cir. 2019) (noting that a court may rely on
“common sense and basic economics” in evaluating standing (internal quotation marks
omitted));Nat. Res. Def. Council v. Nat'l Highway Traffic Safety Adn&84 F.3d 95, 104-05
(2d Cir. 2018) (relying on the defendant agency’s “own pronouncements,” as well as “mjomm
sense and basic economics,” to find standing (internahtjontmarks omitted))XCarpenters
Indus. Council v. Zirk, 854 F.3d 1, 6 (D.C. Cir. 2017) (Kavanaugh, J.) (“When performing that
inherently imprecise task of predicting or speculating about causal effec@rtingt analysis],
common sense can be a usédol.”); Texas v. United State809 F.3d 134, 156 (5th Cir. 2015)
(finding that Texas had established the necessary causal connection betwedertkd Betion
for Parents of Americans and Lawful Permanent Residents (“DAPA”) prognal a future

injury because DAPA would have “enable[d]” third partiesé&pply for driver’s licenses” and
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there was “little doubt that many would do saif'd by an equally divided Coyr136 S. Ct.
2271 (2016) (per curiam).

Requiring Plaintiffs to do more would be particularly inappropriate here for tvgomsa
First, “theintegrity of the census is a matter of national importance. As noted, the population
count has massive and lasting consequences. And it occurs only once a decade, with no
possibility of a do-over if it turns out to be flawedNew York v. Dep’'t of Conmarce 351 F.
Supp. 3d at 51&eeDepartments of Commerce, Justice, and State, the Judiciary, and Related
Agencies Appropriations Act, 1998 (“1998 Appropriations Act”), 8§ 209(a)(8), Pub. L. No. 105-
119, 111 Stat. 2440, 2480-81 (1997) (“Congress finds that . . . the decennial enumeration of the
population is a complex and vast undertaking, and if such enumeration is conducted in a manner
that does not comply with the requirements of the Constitutitenar of the United States, it
would be impracticable for the States to obtain, and the courts of the United &Sfateade,
meaningful relief after such enumeration has been conducted.”). Second, Defemdants’
conducthas forced Plaintiffs’ hands.h&t is, for reasons that are unclear, the President waited
until July 21, 2020, when the census was in full swing, to issue his Presidential Memorandum.
Compounding matters, Defendants announced less than two weeks later that they were ending
the censusalier than previously planned. The combination oftéhe meant that Plaintiffs had
to rush to court and seek immediate relief; had they waited to develop more rigorous proof of
their standing, their arguments about harms to the census count itself would have become moot.
Between the sheer enormity of what is at stake and the fact that Defendants’ ouct gane
Plaintiffs only a narrow window in which to seek effective relief, it would be thghheif
unfairness to hold Plaintiffs to the heightened burden of proof that Defendants endorse.

In light of the undisputed facts in the record, common sense, and basic economics, we are

39



Case 1:20-cv-05770-JMF Document 164 Filed 09/10/20 Page 40 of 86

satisfied that— with their second theory of harm — Plaintiffs adequately show injury in fact,
traceability, and redressabjliand that we have before us an actual case or corgyotadrthe
sort traditionally amenable to, and resolved by, the judicial proc&eel Cq.523 U.S. at 102.
Moreover, Defendants “have failed to set forth any specific facts showindpénatisa genuine
issue of standing for trial. House of Reprentatives525 U.S. at 330.
1. Injuryin Fact

To begin, Plaintiffs have proved that, in the wake of the Presidential Memorandum, some
number of people will not participate in, and thus not be counted in, the census. As of August 3,
2020 — the day the Census Bureau announced that field operations would end a month earlier
than previously planned, and approximatelp weeks after the Presidential Memorandum was
issued — the Census Bureau had counted only about sixty-three percent of households in the
2020 censusSeeStatement from U.S. Census Bureau Director Steven Dillingham: Delivering a
Complete and Accurate 2020 Census Courfs. CENSUSBUREAU (Aug. 3, 2020)https://www.

census.gowiewsroompressreleases/2020/deliverincpmpleteaccuratecount.html Many of

those not counted are undoubtedly in the “hard to count” population, which includes immigrant
and Hispanic populations as well as illegal alieBse New York v. Dep’t of Commer851 F.

Supp. 3d at 577. The record in the citizenship question litigation and the declarations here make
clear thathis population is even “harder” to count during this census due to widespread

concerns, fueled bhe policies and rhetoric of this Administration, that census data will be used

for immigration enforcement purposeSee idat 562, 579-83; Colén Decl. T 11; Oshiro Decl.

1912, 14; Seon Decl. 16; Barreto Decl. 1§0-62. Plaintiffs’ uncontested declarations and

common sense indicate that the Presidential Memorandum has compounded, and will compound,

these concerns, and that some number of peoplesa twenmunities will choose not to
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participate in the census and take steps to avoid being coBeede.g.Cullinane Decl. 1 8;
Espinosa Supp. Decl. 1 5. To be sure, on the present record, the Court cannot calculate with
precision the number of people that will be so affected. But there is no doubt that thatisumbe
greater than zero, and there is a substantial likelihood that an appreciable numberoivieopl
be dissuaded from participating in the censtigeBarreto Decl. 1%0-65.

From thesengoing and direct effects on the census flow several forms of injury to
Plaintiffs and their membexw citizens. First, insofar as Plaintiffs include or represent high
concentrations of immigrant and Hispanic populations, the effects on the census undoubtedly
create a risk of a net differential undercount that could result in the loss ofgd@diger and
federal funds, two classic forms of Article Il injursgee New York v. Dep’t of Commerggl
F. Supp. 3d at 607-0&areyv. Klutznick 637 F.2d 834, 838 (2d Cir. 198@er curiam);

Barreto Decl. 10-71; Thompson Decl. 1 13-17. Given the tgaesitivities inherent in their
claims of censuselated injuries— there were little more than two months remaining for census
operations when the Presittissuedthe Presidential Memorandum and, less than two weeks
later, Defendants shortened that period by a full month — Plaintiffs have obviously not had an
opportunity to perform any sort of empirical study on the size of the likely effects omts ce
that would reveal the likelihood of such injuries. In any event, the likelihood of two other forms
of injury are more certain on the current record: degradation of the quality of, andtaliltve
confidence in, census data and diversion by the NGO Plaintiffs of organizational resources

a. Degradation of Census Data

First, if a portion of the population does not participate in the census count, it will
inevitably degrade the quality and accuracy of census data, even if only at the subgroup or loca

levd. Salvo Decl. ] 8-12. That is particularly true if, as is the case here, the pao@eamot
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counted are not evenly distributed across the population, but are concentrated, either
geographically or demographicallgeeBarreto Decl. 83; Thompsomecl. 1115-17, 23. The
degradation of census data, in turn, harms the Governmental Plaintifity ebdllocate
resources, such as educational and public health resources, efficiently armgegffeSee
McCaw Decl. 118-6; Medina Decl. 1-4; Baldvin Decl. 1115-28 Separate and apart from
that, it harms confidence in the census d&eeKaneff Decl. 16 (“The lower the response rate,
the larger the margin of error in the demographic characteristi€ticially, these harms will
occurwhetheror not there is a net differential undercourt meaning that this theory of injury
does not depend on connecting the deterrent effect of the Presidential Memorandum on
immigrant households and the like to a net differential undercount of people who live in such
households.SeeNew York v. Dep’t of Commer@b1 F. Supp. 3d at 610-11; Salvo Decl. 1 14-
18.

As explained ilNew Yorkv. Department of Commerdfe degradation of census data is
a legally cognizable form of injury sufficient to support standiSge351 F. Supp. 3d at 610-15.
In particular, a State or local government that relies on the information pddwdée federal
government under an existing statutory arrangement suffers a sufficiently “edraret
“particularized” injury for purposs of Article lllwhen the federal government degrades the
quality of that information. States are sovereign entities with sovereign isteréisé making
and enforcement of their own lawSee Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez
458 U.S. 592, 601 (198)f. Maryland v. King567 U.S. 1301 (2012) (Roberts, C.J., in
chambers) (concluding that Maryland suffered an injury to its “law enforcement and publi
safety interests” from a lowaourt order preventing theae from utilizingDNA samples for

law enforcement purposes pursuant to a state statute). But they frequently do sbanatmifa
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with, or in reliance on, the federal government — such is the genius of the federal systdm, w

has historically embraced various creativedels of “coopetive federalism.”See, e.gNew

York v. United State$05 U.S. 144, 167-69 (1992pdel v. Va. Surface Mining & Reclamation

Ass’n, Inc, 452 U.S. 264, 286-89 (1981). States have long relied on federal decennial census

data for countless sovereign purposes, and indeed many of the State Plaintiffs mezquere

the use of such data by law; in some instances, it is written into their state constitBgens

e.g, Rapoza Decl. % (explaining that the Rhode Island Constitution mandates using cataus

to establish the House and Senate districts); Brower Detll,JAR-23 (explaining that

Minnesota law requires the use of census data to determine funding for roads and education)
Meanwhile, by virtue of the Constitution and the Census Act, it is, of course, the federal

government’s job to collect and distribute accurate federal decennial censuSekdeS.

Const. art. |, 8§ 2, cl. 3Jee alsd&vans 536 U.S. at 478 (explaining that the Framers had a “strong

constitutional integst in [the] accuracy” of the censugjisconsin v. City of New Yorkl17 U.S.

1, 20 (1996) (holding that the conduct of the census must bear a “reasonable relationship to the

accomplishment of an actual enumeration of the population, keeping in mireh#téutional

purpose of the census,” namely, obtaining an accurate count of the population itagaich S

1998 Appropriations Act, Pub. L. No. 105-119, § 209(a)(6), 111 Stat. at 2481 (“Congress finds

that ... it is essential that the decennial enumenabf the populabn be as accurate as possible,

consistent with the Constitution and laws of the United States . . . .”). When the federal

government degrades the quality of that data, it therefore inflicts a cognizabyeoinjtire

sovereign interestsf reliantStates®

o That does not mean that, in every casdateSvill have a “right” to such data or a

right to data of a certain quality — sufficient to support a valid cause of action to obtBint it
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An example may be helpful in illustrating the point. Supposee Svere to premise
certain of its policies on a person’s lawful presence in the United States — rigplexauppose
that it chose to deny certain benefits to undosnted immigrantsrarequired its law
enforcement officials to inquire into the immigration status of any person detairtatkin s
custody for any reason. “The accepted way” fiates “to perform [such] status checks’and
surely the most reliable- is to contact the DHS Immigration and Customs Enforcement
(“ICE"), the federal agency that accepts and responds to such inquiriesfevesiedbtates.
Arizona v. United State$67 U.S. 387, 411 (2012). Now suppose that ICE were to degrade the
quality o its data set, tereby undermining its usefulness to that& as a tool for implementing
its policy priorities. If this hypothetic&tate were to challenge the decisions causing the
degradation in immigratiostatus data, the federal agency could gdstalefend its actions on
the grounds that they were lawful. But could it seriously deny thati#te $ad suffered a
cognizable injury for purposes of standing? Surely not.

Indeed, ample case law supports the proposition that a State has a stevamgsov
interest in conducting its own policy, the burdening of which causes an injury in fact fdeArti
lll purposes. One such sovereign interest ita#eS “exercise of soveign power over
individuals and entities within [its] jurisdictior- this involves the power to create and enforce a
legal code, both civil and criminal Alfred L. Snapp & Sqr58 U.S. at 601. Another such
sovereign interest — which, in light of the frequent prohibitionparens patriaesuits against
the federal governmerggeMassachusetts v. Mellp62 U.S. 447, 485-86 (1923), is “distinct

from ... the general welbeing of its residents” —is aState’s “interest in securing observance

does mean that$tate sufers a concrete and particularized injury when the federal government
degrades important tools of sovereignty — or takes those tools away altogether.
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of the tems under which it participates in the federal systeXfred L. Snapp & Sq58 U.S.

at 607-08cf. Maine v. Taylord77 U.S. 131, 137 (1986) (“[A] State clearly has a legitimate
interest in the continued enforceability of its own statuteBigmond v. Charles476 U.S. 54,

65 (1986) (“Because the State alone is entitleddatera legal code, only the State has the kind
of ‘direct stake’ .. . in defending the standards embodied in that code.”).

The Fifth Circuit’s decision ifexas v. United State809 F.3d 134, is instructive on this
front. In that case, Texas led a cbah of Sates in a challenge to the Obama Administration’s
DAPA program. The Court held that the States had suffered a cognizable injury for purposes of
standing because DAPA widl have entitled its recipients to obtain driver’s licenses under
existing state law and providing those licenses would have come at a financial tesas. See
id. at 155-56. In denying a stay of the district court’s preliminary injunction pending appeal, the
Fifth Circuit citedAlfred L. Snapp & Sqrexplained that Texas psessed a sovereign interest in
the maintenance of its own legal code, and held that “Texas’s forced choice betwegngnc
costs and changing its laws is an injury becauseetlavgs exist for the administration of a state
program, not to challenge fadélaw, and Texas did not enact them merely to create standing.”
Texas v. United Stateg87 F.3d 733, 749 (5th Cir. 2015). The court reasoned that “if pressure to
change statiaw in some substantial way were not injury, States would have no standing to
challengebona fideharms because they could offset most financial losses by raising taxes or
fees.” Id. Several months later, the Fifth Circuit affirmed the preliminary icjon on the
merits, reiterating and confirming its conclusions as to stgndiine courheld that “states may
have standing based on..federal interference with the enforcement of state law, at least where
the state statute at issue regulates benaviprovides for the administration of a state program

and does not simplgurport to immunize state citizens from federal lavigxas 809 F.3d at
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153 (alterations, footnotes, and internal quotation marks omitted). Such “intrusions,” the cour
explained, “are analogous to pressure to change state ldw.”

Like the state @lintiffs in Texas many Governmental Plaintiffs here have enacted their
reliance on federal census data into fawn some cases, as noted, even into their constitutions.
Moreover, as ifTexas “there is no allegation,” let alone proof, that those jucisains enacted
their laws or ratified their constitutions “to manufacture standing” in thesesdal. at 159. If
the census data is degraded (or even perceived to be degthdse)Plaintiffs will be subjected
to a forced choice: They can use therddgd data, resulting in worse policy; they can spend
money to compensate for the damage; or they can change their laws to relievevdgeaidbe
legal obligation to use federal census data in making and enforcing their laws (which would
presumably necessitate the expenditure of additional resources to collegtttiataown
anyway). Such “pressure[] to change state law constitutes an injury” withinetfweing of
Article 11l. Texas787 F.3d at 74%ee TexgsB09 F.3d at 153. Accordingly, most, if not all, of
the Governmental Plaintiffs have proved an imminent injury to their sovereign iatduesto
the degradation in quality of census data.

b. Diversion of Resources

Additionally, the risk that some hard to count population will not participatensus
results in another form of injury: the diversion of resourced-dawvens Realty Corp. v. Coleman
455 U.S. 363, 379 (1982), the Supreme Court held that an organization can establish Article IlI
injury in fact by proving “concrete and demonstrahbijary to [its] activities— with the
consequent drain on [its] resource§ee also idat 379 n.21 (holding that an orgzetion that
proves it “has indeed suffered impairment” in its activities has proved an Alticigiry);

Nnebe v. Days44 F.3d 147, 157 (2d Cir. 201BRagin v. Harry Macklowe Real Estate C6.
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F.3d 898, 904-06 (2d Cir. 1993). In particular, “a nonprofit organization establishes arnnnjury-
factif ... it establishes that it spent money to combat activity that harms itsizatian’s core
activities.” Centro de la Comunidad Hispana de Locust Valley v. Town of OysteB&&y.3d

104, 111 (2d Cir. 2017) (internal quotation marks omitted). “An organization need only show a
‘perceptible impairment’ of its activities in ordier establish injury in fact. New York v. U.S.

Dep’t of Homeland Sec969 F.3d at 61 (quotingagin 6 F.3d 898 at 905).

As they did inNew York v. U.S. Department of Commef@efendants appear to suggest
thatHavens Realtyecognizes Article Il injuies arising from organizational expenditures only
where those expenditures are made in response to injuries that areherssticiently
imminent and impending to satisfy Article lISeeDefs.” Reply 3; Oral Arg. Tr. 42-43ee also
New York v. Dep'df Commerce351 F. Supp. 3d at 616. Organizations asserting standing based
on the diversion-of-resources theory do indeed need to “show that both the anticipated
expenditures and ensuing harm to their organizations’ activities are ‘certapgyding,” Knife
Rights, Inc. v. Van¢e802 F.3d 377, 389 (2d Cir. 2015) (quotidapper, 568 U.S. at 409), lest
these plaintiffs b@ermitted to “manufacture standing merely by inflicting harm on themselves
based on their fears of hypothetical future har@idpper, 568 U.S. at 416. But that standard
does not mean that a plaintiff must allege a second form of independently adequate iagtyy in f
which “would render the category of plaintiffs that could establish standing uhktiresms
Realtytheory a null setand makeéHavens Realty dead letterNew York v. Dep’t of Commerce
351 F. Supp. 3d at 616. Instead, however “inexact” the standard may be, “courts are inclined to
find standing if it can be said that there is no better time to resolve the issugbydise parties
— that is, when they will be in no better position later than noioing Advocates for Fair

Educ. v. Cuoma3d59 F. Supp. 3d 215, 237 (E.D.N.Y. 2019) (internal quotation marks omitted).
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Plaintiffs satisfy these standards. First, Defetsldo not dispute, and the Court has
little trouble concluding, that the impairment alleged by NGO Plaintiffs goes tactireir
activities. See, e.gCommon Cause Ind. v. Laws@&37 F.3d 944, 955 (7th Cir. 2019) (“The
Organizations in this case havevaim that Act 442’s effect on their work goes far beyond
‘business as usual.” They have done so through concrete evidence showing that Act 442 is
already disrupting their operations ..”); OCA-Greater Housv. Texas867 F.3d 604, 610 (5th
Cir. 2017) (“The undisputed summandgment evidence established that [the plaintiff's]
primary mission is voter outreach and civic education, particularly ‘getting out th'eavabdng
its members.”). Each of the NGO Plaintiffs is primarily dedicated to servid@dvocating for
communities that have traditionally been undercounted by the census, and each is dedicated to
promoting censsl participation in these communitieSeeChoi Decl. 11 3-pOshiro Decl. 1 2-

5; Espinosa Decl. 11 2, 5&halaf Decl. 11¥-8 Seon Decl. 1 2-6Torres Decl. 11, 5-11. In
fact, several NGO Plaintiffs partner with the Census Bureau and/or sthkecal governments
to promote census participation within these communic&es, e.g.Torres Decl. T 11,
Espinosa Supp. Decl.g]

Second, Plaintiffs’ uncontested declasas demonstrate that the NGQaintiffs have
diverted resources in response to the Presidential Memorandum'’s chilling efiguarticipation
in the census and the risks that poses for their members and theictwatees. SeeChoi Decl.
1114-27; Espinosa Decl. 11 14-17; Khalaf Decl. 1 8-16; Oshiro Detb-1¥; Seon Decl.
1117-19; Torres Decl. 11 2, 21-23; ECF No. 14@Awadeh Decl.”), 1%-5; Espinosa Supp.

Decl. 117-8; Oshiro Supp. Decl. 11 2, 4; Seon Supp. Dect%Rbr example, Steve@hoi, the

10 Plaintiffs provide evidence of similar resource diversions by similarly situated
organizations, albeitat Plaintiffs here.SeeBanerji Decl. 1b-6; Matos Decl. 119-14;
Sivongxay Decl. {1 16-20, 23-24; ECF No. 76-51 (“Araia@aoc Decl.”), 8.
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executive director of Plaintiff New York Immigration Coalition (“NYIC5tates that his
organization had to develop new messaging and social media campaigns, and issue hew membe
updates and press relesst® counter the Presidential Memorandum’s contradiction of themes
that had previously been core to NYIC’s census outreach efforts. Choi Decl. § 17. NYIC
expects to increase staff time and spending by twenty percent over previously antienglted |
to achieve its census outreach and advpgmals. See idf21. Similarly, Plaintiff Ahri had to
develop entirely new outreach materials, train staffers with new scriptsggohd to media
inquiries; it expects to increase staff time and spending eé@votthese efforts by fifteen percent
as a resulof the Presidential MemorandurBeeSeon Decl. 11.7-19. Meawhile, Plaintiffs
ADC and ADRCI anticipate increasing staff time and spending devoted to Cermsts [gff
approximately twentyive percent a a result of the MemoranduseeKhalaf Decl. I 14, and
Plaintiff FIEL “anticipates having to divert approximately $5,000 from other missiticatr
programs and services to the 2020 Census education and outreach as athesBitesidential
Memorandum,” Espinosa Decl.  15.

These resource diversions may not be large in absolute terms, but they constitute a
“perceptible impairment” of the NGO Plaintiffs’ activities and thus qualify asiggun fact.
New York v. U.S. Dep’t of Homeland $869 F3dat 61 (internal quotation marks omittedge
OCA-Greater Hous.867 F.3d at 612 (“[T]he injury alleged as an Article Il injunyfact need
not be substantial; it need not measure more than an identifiable trifle.” (Irqaotation marks
omitted)). In short, the NGO Plaintiffs “are dedicated to providing an array of legal and social
services to non-citizens and they have expended significant resources to mitigate the
[Presidential Memorandum’s] impact on those they serve. In so doing, they hexedi

resources that would otherwise have been available for other programming, aildercept
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opportunity cost that suffices to confer standinjéw York v. U.S. Dep’t of Homeland S869
F.3d at 61 (internal quotation marks omittesBe also Common Cause |n@37 F.3d at 952
(“According to the evidence put forward by the Organizations, Act 442 has created aaulture
voter confusion, and it has already inflicted costs on the@C)A-Greater Hous 867 F.3d at
612 (“[The plaintiff] went out of itsvay to counteract the effect of Texas’s allegedly unlawful
voterinterpreter restriction... with a view toward . . . mitigating its realorld impact on [the
plaintiff's] members and the public . . . an undertaking that consumed its time and regoarce
way they would not have been spent absent the Texas law. Hence, the Texas statuges at iss
‘perceptibly impaired’ OCA'’s ability to ‘get out the vote’ among its members.”).
2. Traceability

Next, we have little trouble finding that these injuries in &aetfairly traceable to the
Presidential Memorandum. Once again, the uncontested record and common s@énse satis
Plaintiffs’ burden. Plaintiffs demonstrate that the Presidential Memorandumiliag effect on
immigrantcensus participation is at leastrpally responsible for a degradation in the quality of
census dataSee, e.g.ECF No. 7624 (“Jimenez Decl.”), 11-8 (explaining that the
Memorandum'’s deterrence effect on immigrant househeiducs participation will cause an
undercount and a subsequent reduction in federal healthcare, infrastructure, andreducat
funding for Plaintiff Monterey County); Salvo Decl. { 12 (noting that the Presidential
Memorandum “is likely to make the Census Bureau resort to less-reliable methbabngc
staistical imputation, more frequently in immigrant communities than it otherwise would” which
will “result[] in poorer quality (less accurate) data both in terms of demoigraparacteristics
as well as the actual count of persons”). NGO Plaintiffs have alsocdtesdehat the

Presidential Memorandum is responsible foirtkdesersion of resources; in other words, they are
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expending resources they would not otherwise precisely bechtsePresideml
Memorandum.See, e.g.Choi Decl. 1 2@1; Khalaf Decl. § 1415; Seon Decl.  17; Oshiro
Supp. Decl. 11 & Torres Decl. 11 223; Espinosa Supp. Decl. § 4. This undisputed evidence
satisfies Plaintiffs’ burden to demonstrate the factocausality” that Article 11l demands.

Dep’t of Commerce WewYork 139 S. Ct. at 2566 (internal quotation marks omitted).

In arguing otherwise, Defendants point out that Plaintiffs’ theory of causatios irelie
parton the intervening actions of third-party actors, such as Spanish-language media
disseminating infonationabout the Presidential Memorandu®eeDefs.” Mem. 16. “It makes
little sense,” they argue, “for Plaintiffs to attribute whatever harmaused by those independent
actors to the Memorandum itself, particularly if their messages convey treeciampession
that the Memorandum increases the risk of individuals’ information being linked t@ratian
records and those individuals facing immigration enforcemddt.{internal quotation marks
and alterations omitted). More broadly, they agbatt Plaintiffs’ injuries are traceable to the
“macro environment” of fear in the immigrant and Hispanic communities thattpcethee
Presidential Memorandum, not to the Memorandum itddlfat 15-19.

These arguments are unpersuasive. For one thingigimene entirely Plaintiffs’
evidence that the Presidential Memorandum has deterred, and will continue to dgierfroen
participating in the census because they conclude “that they don’t see a bdiikfig iout the
census form if they will nidbe cainted.” Pls.” Mem. 43 (internal quotation marks and alterations
omitted);see, e.g.Choi Decl. § 17; Cullinane Decl. 1 9; Matos Decl. §{ 11, 13; Oshiro Decl.
1910-12; ECF No. 788 (“Roche Decl.”), B; Torres Decl. 19; Espinosa Supp. Decl. 11 5-6.
For such people, the chain of causation between the Presidential Memorandum and non-

participation has only a single link. Thus, Plaintiffs need not and do not rely on the
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dissemination of information by third parties to establish that certainliédigas will plausibly
— even rationally — decide not to participate badieeictly on a correct understanding of the
Presidential Memorandum’s import.

Second, as noted above, the Supreme Court has long made clear that the defendant’s
conduct need noteb‘thevery last step in the chain of causatioB&nnett 520 U.S. at 169.
Indeed, the traceability requirement may be met even where several steps on theheausal
stand between the defendant’s conduct and the plaintiff's in[Dayis v. Federal Ection
Commission554 U.S. 724, for example, involved a challenge to a campaign finance law that
increased campaign contribution limits for any candidate whose opponent’s persgueijcam
expenditures exceeded his own by a certain amount. At the tiftiag) the plaintiff was at
least three steps away from suffering any concrete harm: He had to speindensamount of
his own money; his opponent had to refrain from a comparable level of self-funding; and his
opponent had to then take advantafyhe law by accepting heightened contributions. Even so,
the Court found that the plaintiff faced a “real, immediate, and direct [injury] . . . whidadhe
suit.” Id. at 734. Notably, the Court deemed that assumption valid based on little more than
evidencehat “mostcandidates who had the opportunity to receive expanded contributions had
done so.”Id. at 735 (emphasis added). Moreover, the Court did not require proof that the
government conduct had a coercive effect on the third party’s action; evitiahedowed the
Court to predict how the third party would likely act in response to the govetrmacteon was
sufficient. See id.see also Lujap504 U.S. at 562 (noting that, when injury depends on the
conduct of third parties, it is sufficient to stiéchoices have been @rill be made in such
manner as to produce causation and permit redreisgaf@mphasis added)Nat. Res. Def.

Council 894 F.3d at 104-05 (finding “the agency’s own pronouncements,” as well as “[clommon

52



Case 1:20-cv-05770-JMF Document 164 Filed 09/10/20 Page 53 of 86

sense and basic economicsupported a conclusion that an “increased penalty has the potential
to affect [third parties’] bsiness decisions and compliance approaches” in a manner that would
result in harm to the petitioners (internal quotation marks omitted)).

In light of these principles and cases, Defendants’ arguments are unpersuashe. A
end of the daytheyarelittle more than a rehash oef2ndantsarguments in the citizenship
guestion litigation, which were rejected. There, like here, Defendants argu&daihffs’
injuries were not “fairly traceable” to their conduct because the injuriendegen the
intervening acts of third parties influenced by misinformatiomarely, that the federal
government could use their census answers for law enforcement and immigratioansefdrc
purposes.New York v. Dep’t of Commercgsl F. Supp. 3d at 623-24. Therkelhere,
Defendants argued that Plaintiffs’ injuries were not “fairly traceable’dw tonduct because
the injuries were attributable to an independently existing macro environment péfesrating
the immigrant and Hispanic communitidsl. at 621-2. Yet the Supreme Court rejectedsé
arguments. As that Court reaffirmed, “Article Ill requires no more tleafactocausality,” a
standard that is methere Government action has a “predictable effect . . . on the decisions of
third parties.” Dep’t of Commerce Wew York139 S. Ct. at 2566 (internal quotation marks
omitted). Here, as in the citizenship question litigation, Plaintiffs have progetheir injuries
arise from the predictable effects of Government action, however ratioredsamable those
effects may be.

3. Redressability

Finally, we conclude that Plaintiffs satisfy the redressability requiremem¢lasTo be

sure, Plaintiffs havaot proved— and perhaps could not prove — that a favorable ruling would

lead everyone who has decided, or will decide, not to particip#te icensus as a result of the
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Presidential Memorandum to change course. But Plaintiffs’ burden is not to sh@w tha
favorable court ruling would fully remedy the injuries that they have suffered or weksuf
Instead, they need show only that the “risk [of harm] would be redocsuime exterit [they]
receive[] the relief they seekMassachusetts v. E.P,A49 U.S. at 526 (emphasis addedle
also CREW953 F.3d at 194 (finding the redressability requirement satisfied because “it
logically follows that relief would redress [the plaintiffs’] injury at least to some extent”);
Parsons v. U.S. Dep’t of Justjc@01 F.3d 701, 716 (6th Cir. 2015) (“[I]t need not be likely that
the harm will beentirelyredressed, as partial redress can also satisfgtimding requirement.”).

The Supreme Court’s decisionMassachusetts v. E.P.i&.instructive. There,
Massachsetts and other States challenged the EPA’s decision not to regulate four greenhouse
gases within the United States. On appeal, the Supreme Court held that the Statewlimad s
to challenge the EPA’s decision based on their showing, through “undedlaffidavits,” that
climate change was caused by greenhouse gases and caused various harms. 549 U.S. at 522.
The Court did so despite tR#?A’s contention that there was no “realistic possibility” that the
relief sought “would mitigate global climatb@ange and remedy their injuries,” particularly
“because predicted increases in greenhouse gas emissions from developing nateH&Kealye
to offset any marginal domestic decreaskel’at 52324. The Court explained:

While it may be true that reguiay motorvehicle emissions will not by itself

reverseglobal warming, it by no means follows that we lack jurisdiction to decide

whether EPAhas a duty to take stepsdlowor reduceit. Because of the

enormity of the potential consequences associatitdmanmade climate change,

the fact that the effectiveness of a remedy might be delaydad essentially

irrelevant. Nor is it disposite that developing countries . . . are poised to

increase greenhouse gas emissions substantially over the next century: A

reduction in domestic emissions would slow the pace of global emissions
increases, no matter what happens elsewhere.

Id. at 525-26 (citation and footnote omitted). Notably, the Court did not demand empirical proof

that the remedy sought would have any marginal effect on global warming. The causal
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connection between greenhouse gases and climate change, combined with the EPA’s “ardent
sypport for various voluntary emission-reduction programs” (with which the “EPA would
presumably not bother . . . if it thought emissions reductions would have no discernable impact
on future global warming”), was enougtd. at 526 (internal quotation marlomitted). Because
the relief sought would reduce the risk of injury “to some extent,” the States had stddding.
Here too, Plaintiffs’ uncontested affidavits show that the relief they sealde€laration
that the Presidential Memorandum is unlawful and an injunction barring any effort tomeml
it — would reduce “to some extent” their risk of suffering injuries relating to thausens
anything, the record here provides even more support for a finding of redressability than the
record inMassahusetts v. E.P.Alid. First, as discussed above, Plaintiffs have provided proof
that there are likely people whhave decided, or will decide, not to participate in the census for
the simple reason that, under the Presidential Memorandum, they will not count for
apportionment purposes. A court order invalidating the Presidential Memorandum would redres
that harmin a straightforward mannefSee, e.gCarpenters Indus. Coun¢i854 F.3d at 6 n.1
(Kavanaugh, J.) (“[I]f a government action causes an injury, enjoining the action usuially wi
redress that injury.”). Second, Plaintiffs’ uncontestedlarationgrovide evidence supporting a
finding of redressability. Plaintiff Ahri, for example, explains that the injunctionrigathe
citizenship questio was useful in quelling concerimsthe community it serves and that an order
granting relief in this case wousimilarly make its census outreach efforts more efficient and
effective. Seon Supp. Decl. {1 4sée alsdOshiro Supp. Decl. 1 5; Espinosa Supp. Decl. { 8.
And Plaintiffs submit an expert report noting that injunctions barring implementation of othe
immigrationrelated executive actions have had “measurable consequences on promoting trust

among immigrant communities and influencing behavioral interactions with varioussaspec
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government.” SeeBarreto Decl. $6-69. In short, we find that Plainsffrequested relief

would “likely . . . at least diminish further instance of” Plaintiffs’ censlated harmsCREW

953 F.3d at 194Indeed, “[b]ecause Plaintiffs have successfully alleged” that these harms are
“ongoing, it logically follows that relief would redress their injuryatdeast to some extent,
which is all that Article Il requires.’1d.

Only two of Defendants’ counterangnentswarrantfurther discussion. First, Defendants
maintain that Plaintiffs’ censuglated injuries would not be remedied by a ruling in Plaintiffs’
favor because the alleged “macro environment’ of mistrust around immigratmutiwemain.
Defs.” Mem 19. But that is akin to the argument the EPA made, and the Supreme Court
rejected, ilMassachusetts v. E.P:Ahatgranting relief would not remedy the States’ injuries
because there were other, independent causes for those wjunasely, the emissns of
developing nations — that would persi§ee549 U.S. at 524. Put differently, the mere fact that
the Presidntial Memorandum causes only incremental harms, and that there are other causes of
those same harms, does not defeat a finding of redhiégs See id(“EPA overstates its case.

Its argument rests on the erroneous assumption that a small increstegmtalecause it is
incremental, can never be attacked in a federal judicial forum.”).

Second, Defendants suggest that Plaintiffs cannot show redressability beppediate
review would likely last well past the end of the conduct of the census.” Defs.” Reply 4.
Conspicuously, however, Defendants cite no authority for the novel proposition that the
availability of higher court review and the possibility of reversal can render aalisput
nonjusticiable. Taken to its logical conclusion, that argumentdisuggest that a plaintiff
could never obtain emergency relief in the face of a looming deadline. Far fratmgegich

claims, courtsoutinely heathemon an expedited basis (@s havedone here)See, e.g.
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League of Women Voters of N. Carolind&\wrth Caroling 769 F.3d 224, 247 (4th Cir. 2014)
(noting that in the election context, “once the election occurs, there can be no do-over and no
redress” making “injurfies] to . . . voters real and completely irreparable if nothohgnie”).
Finally, it bears mentioning that it Befendants’ own conduthtat has put Plaintiffs in such a
precarious position. The President could hasedd his Presidential Memorandum well before
the census began, in which case Plaintiffs would have had ample titiito & definitive
ruling on their claimgo preempt any chilling effect. Or he could have waited until census
operations were over, in which case there would have been no risk of the idatmdsharms
that Plaintiffs seek to remedy. Instead, for unknown reasons, the President wagddana
year after the Supreme Court rejected the citizenship question to issue itieriiads
Memorandum, at which point the census was (and still is) in full swing. It would be perverse t
conclude that, through their own conduct, Defendants could prevent Plaintiffs from even
obtaining a hearing on their claims.

4. Conclusion

In the final analysis, “th gist of the question of standing” (and constitutional ripeness)

“is whether [the plaintiffs] have ‘such a personake in the outcome of the controversy as to
assure that concrete adverseness which sharpens the presentation of issues hbea vdic
so largely depends for illumination. Massachusetts v. E.P,A49 U.S. at 517 (quotirigaker
v. Carr, 369 U.S. 186, 204 (1962)). That is, the standing requirement “preserves the vitality of
the adversarial process by assuring both that the paefieetine court have an actual, as
opposed to professed, stake in the outcome, and that the legal questions presairilidak. .
resolved, not in the rarified atmosphere of a debating society, but in a concretedactera

conducive to a realistigppreciation of the consequences of judicial actidd.”(quotingLujan,
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504 U.S. at 581 (Kennedy, J., concurring). Based on our thorough review of the record —
including the uncontested declarations submitted in support of Plaintiffs’ motion thena|
established standards for determining whether a plaintiff has standing, eanfdent we have
jurisdiction to poceed!!
D. Prudential Ripeness

As noted, Defendants also invoke the prudential ripeness docBaeRefs.” Mem. 6
10; Defs.” Reply 1-2. Unlike standing and constitutional ripeness, prudential ripeness does not
relate to the Court’s jurisdiction. Insteddhen a court declares that a case is not prudentially
ripe, it means that the case will betterdecided later and that the padiwill not have
constitutional rights undermined by the delaggimmonds326 F.3cat 357. The “ripeness
requirement islesigned ‘to prevent the courts, through avoidance of premature adjudication,
from entangling themselves in abstract disagreemesetsamministrative policies, and also to
protect the agencies from judicial interference until an administrative deb&sopeen

formalized and its effects felt in a concrete way by the challenging parti@hity Forestry

1 Defendants do not argue that we should engage in aotonierests analysis, which the

Supreme Court has sometimes described as a component of “prudential stabebmgaik
Int'l, 572 U.Sat 127 n.3. Accordingly, they have waived the argum&geteFed. Defs. of N.Y.,
Inc. v. Fed. Bureau of Prison854 F.3d 118, 128 (2d Cir. 2020) (holding, aftekmark that the
zone-ofinterests test is not jurisdictionadee also, e.gYoung v. Conwagyp98 F.3d 69, 85 (2d
Cir. 2012) (“It is wellsettled that an-jurisdictional arguments and defenses may be waived
..”). Inany event, in light dfexmarks observation that “the zone-ofterests analysis. ..
asks whether this particular class of persons has a right to sue under this sebstzute” and
“whetheralegislatively conferredause of action encompasses a particular plaintiff's
claim,” 572 U.S. at 127 (emphasis added) (alterations, citations, and internal quotation marks
omitted),we doubtthat it hasany application hergs theclaims on which Plaintiffsnoveare
constitutional and equitable in naturgee, e.gSierra Club v. Trump929 F.3d 670, 700-02 (9th
Cir. 2019).
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Ass’n, Inc. v. Sierra Clulb23 U.S. 726, 732-33 (1998) (quotiAgbott Labs. v. GardneB87
U.S. 136, 148-49 (1967)3eeNat’| Org. for Marriage 714 F.3d at 69%2

“To determine whether to abstain from a case on prudential ripeness grounds, we procee
with a twostep inquiry,” evaluating “both the fitness of the issues for judicial decision and the
hardship to the parties of withholding court consideratidwat’| Org. for Marriage 714 F.3d at
691 (internal quotation marks omitted). The first step of the inquiry “is concerned/hether
the issues sought to be adjudicated are contingent on future events or may neveo¥cur.”
Civil Liberties Unian v. Grandeau528 F.3d 122, 132 (2d Cir. 2008) (internal quotation marks
and alterations omitted)In assessing th[e] possibility of hardship, we ask whether the
challenged action creates a direct and immediate dilemma for the paltiest134 (inérnal
guotation marks omitted). The two-step inquiry requires consideration, in turn, of thos:fac
“(1) whether delayed reviewould cause hardship to the plaintiffs; (2) whether judicial
intervention would inappropriately interfere with further administrative actiod;(3) whether
the courts would benefit from further factual development of the issues presedted.”
ForestryAss'n 523 U.S. at 733.

Considering these factors here, goncludethat the test for prudential ripeness is “easily
satigied.” Susan B. Anthony Lis573 U.S. at 167. First, given that Plaintiffs’ alleged census-
related harms are occurring now, and ba remedied only if we rule on their claims before

census operations conclude in a matter of days or weeks, delayieqy veould cause Plaintiffs

12 In recent years, the Supreme Court has cast doubt on the “continuing vitality of the
prudential ripeness doctrine,” on that ground that it *is in some tension with . . . the principle
that a federal court’s obligation hear and decide cases within its jurisdiction is virtually
unflagging.” Susan B. Anthony Lj$$73 U.S. at 167 (internal quotation marks omitted). But
because neither the Supreme Court nor the Second Circuit has abandoned the doctrine yet, we
are bound to consider Defendants’ arguments here.
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grave hardshipSee Chamber of Commerce of U.S. v. Ré&¢Hh-.3d 1099, 1100 (D.C. Cir.
1995) (per curiam) (finding a challenge to an Executive Order announcing a policy of the
executive branch ripe where “the injury alleged|is that] the mere existence of the Order
alters the balance of bargaining power between employers and employees by areating
disincentive for employers to hire replacement workers”). Justice delayed indekd be
justice denied. Moreover, because there are ravees for the census, the adverse
consequences of that delay could resonate for a decade, until the next decesusal Sesond,
although Defendants assert in conclusory fashion that judicial intervention “would
inappropriately interfere with the Bureau’s ongoing process by hindering agency efiafisé

its policies and to apply its expertise,” Defs.” Reply 2 (internal quotation marksedjnittat
assertiorborders on frivolous. On its face, the Presidential Memorandum does not purport to
regulate the actual conduct of the censesPresidential Memorandum, 85 Fed. Reg. at 44,679
(“Excluding lllegal Aliens From the Apportionment Basellowing the 2020 Census” (emphasis
added)), and Defendants themselves concede that it hdbafect how the Census Bureau is
conducting its remaining enumeration operations,” Defs.” Mem. 12.edder, as discussed
below, relief can be crafted to minimize, if not eliminate, interference with adrative action.
And finally, although the standing-related question of whether or to what extent Fdaariffd
suffer apportionmentelated harms auld benefit from further factual development, the
gravamen of Plaintiffs’ claims- that the President lacks the authority to exclude illegal aliens
from the apportionment base “presents an issue that is ‘purely legal, and will not be clarified
by furthe factual development.”Susan B. Anthony Lis573 U.S. at 167 (quotinbhomas473

U.S. at 581).
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Thus, we conclude there is no basis to defer coraidarof Plaintiffs’ claims on
ripeness ground. The fact that the Presidential Memorandum contains something akin to a
“savings clause™ namely, that it is “the policy of the United States to exclude” illegal aliens
from the apportionment bast“the maximum extent feasible and consistent with the discretion
delegated to the executive brarfidAresidental Memorandum, 85 Fed. Reg. at 44,680 (emphasis
added) — does not alter that conclusion. Where, asther@resident’s proclamation
“unambiguously commands action” such that “there is more than a ‘mere possibility that some

m

agency might make a legakyispect decision,” such a “savings clause does not and cannot
override” the proclamation’s “meaningCity & Cty. of San Francisco v. Trum@97 F.3d 1225,
1240 (9th Cir. 2018) (quotinBldg. & Const. Trades Dep’t, AFL-CIO v. Allbaud95 F.3d 28,

33 (D.C. Cir. 2002)). Indeed, savings clauses must be “read in their context, and they cannot be
given effect when the Court, by rescuing the . . . measungddvoverride clear and specific
language.”’ld. at 1239.In this case, the President explicitly deels that “it is the policy of the
United States to exclude” illegal aliens “from the apportionment baseyfiambiguous

directive that, as discussed above, is having immediate and ongoing effects. Moreover, the
Presidential Memorandum mandates thatphbitcy be effectedto the maximum extént

feasible and consistent with law. Presidential Memorandum, 85 Fed. Reg. at 44,680 @&mphasi
added). Given that “a presumption of regularity attaches to the actions of Government
agencies,’U.S. Postal Serv. v. Gregory34 U.S. 1, 10 (2001), we must and do presume that the
Secretary and the Census Bureau will abide by the President’s directives andligenilylio

help exclude illegal aliens from the apportionment base to the maximum extent possible

Whetherdoing so would be a lawful exercise of the President’s authority is a pure legabmues

that can be addressed now
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THE MERITS

In their motion, Plaintils seek relief on two grounds: first, they argue that the
Presidential Memorandum violates Article | and the Fourteenth Amendment torts&t@ion;
and second, they contend that it constitutesl@a viresviolation of the laws governing the
census athapportionment. Pls.” Mem. 1-2. On the latter frétaintiffs insist that the
Presidential Memorandum exceeds the powers delegated by Congress in 13 U.S.C. § 141 and 2
U.S.C. 82ain at least two ways: (1) because it contemplates calculating appmtibasing
tabulations other than those produced by the census and (2) because it seeks to exclude illegal
aliens from the apportionment base regardless of whether they are “persmfiState” as those
terms are used in Section 2a(&). at 27-36.

Although Plaintiffs urge us to decide both their constitutional claims and their statutory
claims, and the parties focus mostly on the constitutional issues, courts have long been
admonished not to “pass upon a constitutional question although properly presented by the
record, if there is also present some other ground upon which the case may be disposed of.”
Ashwander v. TVA97 U.S. 288, 347 (1936) (Brandeis, J., concurriagdprdSlack v.

McDaniel 529 U.S. 473, 485 (200(touse of Representative§25 U.S. at 343-44.
Accordingly, we begin — and, as it turns out, endwith Plaintiffs’ statutory claims. In doing
so, of course, “we start with the text of the statutabb v. Wilkie140 S. Ct. 1168, 1172
(2020). “Where the statute’s language ismpléne sole function of the courts is to enforce it
according to its terms.United States v. Kozeny41 F.3d 166, 171 (2d Cir. 2008) (internal
guotation marks omitted). We may look to legislative history and other tools of statutory

construction if the statutory terms are ambiguous or “to corroborate and fortify our

62



Case 1:20-cv-05770-JMF Document 164 Filed 09/10/20 Page 63 of 86

understanding of the text.Dig. Realty Tr., Incv. Somers138 S. Ct. 767, 783 (2018)
(Sotomayor, J., concurring).
A. Apportionment Must Be Based on the Results of the Census Alone

Plaintiffs’ first argument is that the Presidential Memorandum violates the statutes
governing the census and apportionment by producing apportionment figures that are not based
solely on the decennial census. This argurmraigson the interplay between Section 141 and
Section 2a. Subsection (a) of the former requires the Secretary to conduct émnialezensus
of population.” 13 U.S.C. § 141(a). Subsection (b) then requires the Secretary to report to the
President[t]he tabulation of total population by States under subsection (a) of this section” —
that is,underthe “decennial census™ “as required for the apportionment of Representatives in
Congress.”ld. § 141(b). Section 2a(a), in turn, requires the President to transmit to Congress “a
statement stwing the whole number of persons in each Stat@s ascertained under the..
decennial census of the population, and the number of Representatives to which each State
would be entitled . . . by the method known as the method of equal proportions ....” 2 U.S.C.
§ 2a(a). By its terms, therefore, Section 141 calls for the Secretary to repmyiessst of
numbers — “[t]he tabulation of total population by States” under the “decennial censos” — t
the Pesident. And Section 2a, in turn, “expressly require[s] the President to use . . . the data
from the ‘decennial census’ in determining apportionmeiranklin, 505 U.S. at 797. That is,
once thdinal decennial census data is in hand, the President’s role is purely “ministéiadt”
799.

Legislative history and the longstanding understanding of the Executive Branch itself
confirm that the Secretary’s “tabulatiérand the President’s apportionmealculationsmust

be based on decennial census data alone. Significantly, the statutes first toakrteifarm
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in 1929, after a decade-long stalemate over the method for calculating the reapgorttionm
following the 1920 censusSee idat 791-92. Congress responded to this problem by creating
an “automatic reapportionment” scheme thatildde “virtually self-executing.d. at 792. In
particular, the scheme created an “automatic connection between the census and the
reapportionment”; indeedhat was the key innovation of the Act.”ld. at 809 (Stevens, J.,
concurring in part and concurring in the judgment) (emphasis added). The Senate Report
accompanying the bill explained in reference to the next census:

The census would be taken in November, 1929. One yeamitethese figures

in hand the President would repdhe census figuresogether with a table

showing howunder these figureshe House would be apportioned . . . pursuant

to a purely ministerial and mathematical formula.. Precisely the same process
would protect reapportionment in each subsequent decennium.

S.Rep. No. 71-2, at 4 (1929). Along similar lines, the House Report explained that, under the
bill, “the House is reapportioned in accordance with the tabul&t@msmitted by the Secretary

of Commerce . . ; the tabulations transmitted to Congress are on the basis of the 1930 census
...." H.Rep. No. 70-2010, at 4 (1928¢e also idat 7 (explaining that the Secretaty whom

the bill also oiginally assigned the task of reapportionment later assigned to the President, “is

left with no discretiongy power. He must use absolutely, without deviation, the population of

each Statas gathered and reported by the Director of the Cefigemphass added))?

13 Although we are wary of relying too heavily on floor statements by members of
Congress, it is worth noting that Senator Vandenberg of Michigan, the principal sponsdr the bil
reaffirmed that the legislation reged the President “to report the result of a census” and to
apply the reapportionment formula to “the result of the census.” 71 Cong. Rec. 1613 (1929)
(statement of Sen. Vandenberg). Elsewhere, he and Senator Walsh of Montana doanfame
colloquy with Senator Swanson of Virginia “that the President is bound and has no discretion”
but “to make the apportionmeatcording to the censtisld. at 1845 (statement of Sen.

Swansoih (emphasis added).
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Similarly, its position in this litigation notwithstanding, the Department of Justice (the
“Judice Department” or “DOJ”) has long adhered to the view that the Presidergisistdito
Congress regarding apportionment has to be based solely on the tabulation of total population
produced by the census. As thesticeDepartment explained more than forty years ago in
Federation for American Immigration Reform (FAIR) v. Klutzniekery inhabitant of a state
the Census counts is included in the apportionment base. . . . The total resident population of the
states is the apportionment base.” Defs.” Reply Mem. & Oaidld, 486 F. Supp. 564D.D.C.

1980) (No. 79€V-3269), 1980 WL 683642, af*(citingH.R. Rep. No. 91-1314 (1970Y).

Along similar lines, the Government acknowledged during oral argumé&mnairklin v.
Massachusettthat “[t]he law direts [the President] to apply, of course, a particular
mathematical formul&o the population figures he receives” and that “[iJt would be unlawful . . .
just to say, these are the figures, they are right, but | am going to submit a difféaeméestd

Oral Arg. Tr.at12,Franklin v. Massachuset{ts05 U.S. 788 (No. 91-1502). “I think under the
law he is supposed to base his calculation on the figures submitted by the Secletaityl'3;

see alspReply Br. Appellantsi-ranklin, 505 U.S. 788 (No. 91-1502), 1994 672612at*15
(Apr. 20, 1992) (“[T]he method of equal proportions calls for application of a set mathematical
formula to the state population tot@ioduced by the censtigemphasis added)).

In short, this history confirms our readiofjthe statutes’ plain terms: The Secretiar

required to report a single set of figures to the President — namely, “[t]he tabulatbal of t

14 The House Report to which DOJ cited noted unambidyithist “the enumerated

decennial census population is the basis for the apportioning of [the House] among the several
States.”H.R. Rep. No. 91-1314t 3(1970) Elsewhere, it summarized ttieee ‘Blements” of

the President’s statement under Sectia@a? “(1) The population of each Statedetermined

by the decennial censu®) The existing total number of Representatives (435); and (3) The
apportionment which results from using a mathematic#thateknown as the method of equal
proportions.” Id. at 2 (emphasis added).
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population by States” under the “decennial census” — and the President is then required to use
those same figures to determine apportionment using the method of equal proportions.

The Presidential Memorandum deviates from, and thus violates, these statutory
requirements. Whereas the statute calls for the Secretary to include ordpnghe figures in his
report  the President, the Presidential Memorandum mandates that the Secretaley grovi
second set of figures as well: namely, the population of each State “excludjegg! aliens.
Presidential Memorandum, 85 Fed. Reg. at 44,680. The Presidential Mdomarkaves it to
the Secretary how to come up with those figures, but they will necessarily be desived f
something other than the census itself, as the 2020 census is not gathering information
concerning citizenship or immigration status, and the 2826w itself is counting illegal aliens
SeeOrderat 1-2, New York v. Dep’t of CommercE8-CV-2921 (JMF), ECF No. 653
(permanently enjoining the inclusion of a citizenship question on the 2020 census questionnaire);
see alsdPresidential Memorandum, 85 Fed. Reg. at 44,680 (noting that “ddtegah aliens .. .
relevant for the purpose of conducting the apportionment” may be available as a result of
Executive Order 13880, which directed executive agencies “to share informaticihevi
Department of Commerce” regarding “the number of citizana<itizens, and illegal aliens in
the country”). By doing so, the Presidential Memorandum violates Congress’s mandate to use
the results of the census — and only the results of the census — in connectitbre with
apportionment process and the counting of them in the census pursuant the Residence Rule.

In arguing otherwise, Defendants rely almost exclusively on the Supreme Court’s
decision inFranklin, seeDefs.” Mem. 40-42; Oral Arg. Tr. 48-54, but that relians misplaced.

In Franklin, the plaintifs brought two discrete challenges, one a constitutional challenge to the

formula used in connection with reapportionment and one a challenge under the Constitution and
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the APA to the conduct of the censusspecifcally, to the Census Bureau’s decision to count
federal employees serving overseas as residents Sfdteelisted as their home of record in their
personnel files.SeeMassachusetts v. Mosbach&B5 F. Supp. 230, 233 (D. Mass. 1992). A
threejudge dstrict court rejected the first challendmit agreed with the secon8ee idat 267-
68. On appeal from the latter ruling alone, the Supreme Court reversed. With respect
plaintiffs’ constitutional claim, the Court held that the Secretary’s jugrithat many federal
employees temporarily stationed overseas had retained their ties to the i#tatesld and
should be counted toward their States’ representation in Congress” was “consonahbwuggh, t
not dictated by, the text and history of the Constitutidrranklin, 505 U.S. at 806With
respect to the plaintiffs’ APA claim, the Court held that the decision could not benc/eal
because the only final action affecting the States was the President’s Sea)mstéta(nent and
the Presidentloes not qualify as an “agency” for purposes of the ABée idat 796-801. The
Secretary’s Section 141(b) report, the Court explained, “carries no direct consedaetizes
reapportionment” and, thus, “serves more like a tentative recommendation thdraadina
binding determination.”ld. at 798.

While addressing the question of whether the plaintiffs could bring a claim under the
APA, the Court described the interplay between Section 2a and Section 141:

After receiving the Secretary’s report, tAeesident is to “transmit to the

Congress a statement showing the whole number of persons in each State . . . as

ascertained under the . . . decennial census of the population.” 2 U.S.C. § 2a(a).

Section 2a does not expressly require the President thaugdata in the

Secretary’s report, but, rather, the data from the “decennial census.” Fhere i

statute forbidding amendment of the “decennial census” itself after the Sgcretar

submits the report to the President. For potential litigants, therdfere,

“decennial census” still presents a moving target, even after the Secretary report

to the President. . . . Moreover, there is no statute that rules out an instruction by

the President to the Secretary to reform the census, even after the data are
stbmitted to him. It is not until the President submits the information to Congress
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that the target stops moving, because only then are the States entitled by § 2a to a
particular number of Representatives.

505 U.S. at 797-98. The Court acknowledged that the President’s role under Section 2a was
“admittedly ministerial,” but thatd[id] not answer the question whether the apportionment is
foreordained by the time the Secretary gives her reptinet®resident.”ld. at 799. Put simply,
the Court concluded§ 2a does not curtail the President’s authority” — pursuant to “his
accustomed supervisory powers over his executive officer§o-direct the Secretary in
making policy judgments that result in ‘the decennial census’; he is not expresslydeguire
adhere to the policy decisions reflected in the Secretary’s repdrtdt 799-800.

Defendants seize on this language to argue that the President has discrefior tehde
should be considered inhabitants — or “persons in each State,” 2 U.S.C); $@el(aS. Const.
Art. | 8 2, cl. 3 — for purposes of the census. Presidential Memorandum, 85 Fed. Reg. at
44,679;seeDefs.” Mem. 4042; Def. Reply 9-10; Oral Arg. Tr. 47. That may or maymtrue
— we address it below- but it is beside the point for present purpode=mnklin does not
suggest, let alone hold, that the President has authority to use something other than the census
when calculating the reapportionment; indeed, the Court did not even consider the plaintiffs’
challenge to the apportionment. At md3tanklin establishes that the President retains his
“usual superintendent role” with respect to the conduct of the censusi-ean direct the
Secretary to make “policy judgmerntsat result in ‘the decennialensus” Id. at 799-800
(emphasis added$ge also idat 797-98 (referring todmendment of the ‘decennial census’

itself” and “instruction by the President to the Secretary to reform the &ehsBut by

15 Thus, defense counsel is wrong in suggesting thdtrdreklin Court blessed the use of a
tabulation that was based on both the census and “separate records outside the@ealsus.”
Arg. Tr. 52. The overseas personnel were counted as part of the census itselfg nesali

single “tabulation of total population by States” under the “decennial census.” 13 U.S.C.

§ 141(a)(b). That theywere ounted using administrative records rather than a questionnaire is
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Defendants’ owradmission, that is not what the President did h8e=, ., Joint Pre-

Conference Ltr5 (“Plaintiffs are not challenging some procedure that will be used in the actual
census, but an apportionment number that will be chosen by the President aastieis
complete.”); Defs.” Mem. 12 (“[T]he Memorandum does affect how the Census Bureau is
conducting its remaining enumeration operations . . . .”); ECF No. 120 (Decl. of Albert E.
Fontenot, Jr.) 1 12 (“The Presidential Memorandum . . . has had no impact on . . . the Census
Bureau’s commitment to count each person in their usual place of residencened idetine
[Residence Rule].”).

In short, contrary to Defendants’ arguments, the statutory scheme enacted by Congress
does not give the President authority to “choose” any set of numbers he wants “to plug into the
‘method of equal proportions.” Defs.” Mem. 42. Instead, Congress mandated that tberRres
use a specific set of numbersthose produced by the decennial census itself — for pusdse
the reapportionment. By deviating from that mandat Pitesidential Memorandum exceeds
the authority of the President and constitutealtta viresviolation of the statutes.

B. TheApportionment Base Cannot Exclude lllegal AliensWho Reside in a State

The Presidential Memoranduaso deviates from Section 23(n defining “the whole
number of persons each State” to categorically exclude illegal aliens residing in each State.
Once again, we begin with the plain language of the statute. Defendants do not dispute — in the
Presidential Memorandum or in theniefs— that illegal aliens are “persons” within the
meaning of the Section 2a(a), and for good reason. The ordinary meaning of the word “person”

is “human” or “individual” and surely includes citizens and mitizens alike.See Plyler v.

of no moment, as Section 141(a) broadly delegates to the Secretary the authority to conduct the
census “in such form ...as he may determineld. § 141(a).
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Doe 457 U.S. 202, 210 (1982) (“Whatever his status under the immigration laws, an alien is
surely a ‘person’ in any ordinary sense of that term.”). Moreover, the U.S. Codedsith
other statutes that use terms that plainly exclude illegal aliens, suchzen®airr “alien
lawfully admitted.” E.g, 5 U.S.C. 8 552a(a)(2). “Congress thus distinguishes between a
‘citizen’ and ‘any person’ when it wishes to do s@"Rourke v. U.SDep’t of Justice684 F.
Supp. 716, 718 (D.D.C. 1988) (holding that the phrase “any person” in the Freedom of
Information Act, 5 U.S.C. 88 55t seq,. includes noreitizens);accord Stone v. Exp.-Imp. Bank
of U. S, 552 F.2d 132, 136 (5th Cir. 1978gealso, e.g.Suzlon Energy Ltd. v. Microsoft Coyp.
671 F.3d 726, 729 (9th Cir. 2011) (holding that “any person” in the Electronic Communications
Privacy Act, 18 U.S.C. 88 258 seq. “means any person, including foreign citizens”).
Instead, Defendants hang their hats on the four-word phrase “persons in each State.”
Presidential Meorandum, 85 Fed. Reg. at 44,688eDefs.” Mem. 2, 29-30; Defs.” Reply 11.
That phrase, they argue, has been construed to mean “inhabitants” or to turn on “usual
residence,terms that are not setfefining and call for “the exercise of judgment.” Ruestial
Memorandum, 85 Fed. Reg. at 44,679. That is true endsgh Franklin 505 U.S. at 803-05
(noting that, since 1790, Congress and the Census Bureau have used aloasgs“sthabitant”
and “[u]sual residence” to “describe the required tie to the State” and that defimgtés and
bounds of these terms are not always clear). But it does not follow that illegal-al@ns
category defined by legal status, not resae— can be excluded from the phrase. To the
contrary, the ordinary definitioof the term “inhabitant” is “one that occupies a particular place
regularly, routinely, or for a period of time 3eeMERRIAM-WEBSTER S COLLEGE DICTIONARY

601 (10th ed. 1997). And however ambiguous the term may be on the margins, it surely
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encompassedfiegal aliens who live in the United Statesas millions of illegal aliens
indisputably do, some for many years or even decgdes.

The Presidential Memorandum provides two examples to support its conclusion that
“[t]he discretion delegated to the executive branch to determine who qualifiesiaisaditant’
includes authority to exclude from the apportionment base aliens who are not in a lawful
immigration status,PresidentiaMemorandum, 85 Fed. Reg. at 44,679, but neither is remotely
convincing. First, the Memorandum notes that “aliens who are only temporarily in the United
States, such as for business or tourism, and certain foreign diplomatic persofpesisare’
who have been excluded from the apportionment bdsde.True enough, but that is nibased
on their legal status. Instead, it is based on the fact that the United States is hadubhe
residence.”(Indeed, that is reflected in the Residence RuBefond, the Memorandum points
to the fact that “overseas Federal personnel hawayretus times, been included in” the
apportionment basdd. Once again, true enough. (Indeed, that was the is$uranilin.) But

that is based on the fact that therts “usual residence” and “inhabitant” have “been used

16 Defendants argue thatis Plaintiffs’ burden to show “that therens category of illegal

aliens that maydlawfully excluded from the apportionment,” Defs.” Mem. 39, and suggest that
Plaintiffs cannot meet that burden because some categories of illegal@lgenaliens residing

in a detention facility after being arrested while crossing the border) can flodylaaxcluded,

see idat 27. But the examples Defendants proffer are arguably excluded (or excludable) based
on their “usual residence,” not their legal statusany event, Defendants cite no authority for
applying the standards for facial chalies to the constitutionality of statutes to claihke

those here, that the President has exceeded the authority granted to him by Congress. Indeed,
that arguably gets it backwards: If the President goes outside the bounds of the autimaaty gr

to him by Congress, a court’s power to grant relief should not depend on how far outside the
bounds he went. Notably, courts considering similar claims have not apprdaeimeith the

manner Defendants propossee, e.gHawaii v. Trump 878 F.3d 662, 690-92 (9th Cir. 2017)
(concluding that a presidential proclamation exceeded the President’s deleglabedyaunder

the Immigration and Mdtionality Act), rev’d and remanddon other groundsl138 S. Ct. 2392
(2018);Chamber of Commerce of U.S. v. Reith F.3d 1322, 1324, 1337-39 (D.C. Cir. 1996)
(concluding that an executive order announcing a “policy of the executive breashltra

viresand invalid).
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broadly enough to includ®@me element of allegiance or enduring tie to a place” and to “include
‘persons absent occasionally for a considerable time on public or private busifeasKlin,
505 U.S. at 804-05 (quoting 24 RECORDS OF THEFEDERAL CONVENTION OF1787, at 217
(Max Farrand ed., rev. ed. 1966) (statement of James Madison)). It is simply a non sequitur to
suggest, as the Presidential Memorandum does, that just because the phraseifipegisbns
State” can be construeditecludepeople who are “temporarily stationed abroad” but “retain(]
their ties to the Statesid. at 806, it can also be construecieludepeople who indisputably
inhabit or reside in a State.

Defendants are on natiner ground in arguing that illegal aliens can be excluded from
“the whole number of persons in each State,” as that phrase is used in Section 2attegause
“may be removed from the country at any time.” Defs.” Mem. 39. A person living in a State but
facing future removal is no less a “person[] in that State,” Defs.” Reply 4r(aitguotation
marks and alteration omitted), than someone living in the State without the prospeai\atirem
Moreover, many people in immigration custody or removal proceedings actualliaidue
immigration statussee, e.g.Ragbir v. Homan923 F.3d 53, 57-58 (2d Cir. 2019), and their
placement in custody or removal proceedings does not necessarily render them unlawfully
present. Notably, data reveal that immigration judges ultimately allow many alieastody or
removal proceedings to remainthre United StatesSee Immigration Judges Decide 57 Percent

Entitled to Remain in U.STRAC IMMIGRATION (Aug. 17, 2016),https://trac.syr.edu/

immigrationreports/435/ And many people initially designated as “undocumented” —

including many intercepted at the borderutimately obtain lawful status, such asylum. See

EXEC. OFFICE FORIMMIGRATION REVIEW, U.S.DEF T OF JUSTICE, STATISTICS Y EARBOOK FISCAL
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YEAR 2018, at 27 (2019ttps://wwwijustice.gov/eoir/file/1198896/downloadNothing in

Section 2a turns on such fluctuations andnmues in legal status.

Once again, legislative history and settled practice confirm our conclusiompénabfis
in each State” turns solely on residency, without regard for legal status. In lookiggsitdile
history, we look not to the history surrounding the framing of the Constitution or the
Reconstruction Amendments, even though the words in the statute mirror those inl Artetle
the Fourteenth Amendment. Instead, we look to 1929, when SectwasZenacted and the
words “whole number of personseach State” entered the statutory lexic&eeAct of June
18, 1929, Pub. L. No. 71-13 § 22, 46 Stat. 21, Piéat is because our task is to interpret the
statute itself, and we do so “in accord wtle ordinary public meaning of its terms at the time of
its enactment.”Bostock v. Clayton Ctyl140 S. Ct. 1731, 1738 (2020). That is not to say that the
constitutional language is irrelevant to our task: The drafters of Section 2a usachtheords
as those in the Constitution, so their understanding of the constitutional language sheds light on
their understanding — and the “ordinary public meaning” — of thi®ory text “at the time of
its enactment.”ld. But it is theirunderstandingf the castitutional languageyot whether their
understanding was correct (on which we need and do not opine), that maft&arker
Drilling Mgmt. Servs., Ltd. v. Newtph39 S. Ct. 1881, 1890 (2019) (“It is a commonplace of
statutory interpretation that Cgress legislates against the backdrop of existing law.” (internal

quotation marks omitted}).

7 For this reason, we need not and do not delve into the meaning of the terms “inhabitant”

and “usual residence” at the time of the Founding or of the Reconstruction Amendments, or
consider whether the concept of unlawful status was known to the Frametglef lPor the
Fourteenth Amendment. There is no dispute that the concept of “illegal alienstiaridi929,
when Section 2a was enacteseeDefs.” Mem. 36.
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Notably, in enacting the 1929 Act that used the phrase “whole number of persons in each
State,” the Senate and the House both considered and rejected amendments that would have
excluded non-citizens from the apportionment b&=e71 Cong. Rec. 1907 (1929) (Sen.

Sackett proposes amending S.B. 312 to require the President’s statement to Congress to show
“the whole number of persons in each State, exclusive of aliens and excluding Indians not
taxed”);id. at 2065 (vote on amendment by Sen. Sackett fadlsat 2360-63 (House adopts
alienage exclusion as amendment to the gggponent bill);id. at 2448-2455 (House adopts
amendment of Rep. Tilson to remove the previously adopted alienage exclusion). What is more
opposition to these amendments was based not only on a view that “the whole number of persons
in each State” shodlinclude every resident of each State, without regard to legal status; it was
based alsorma view that the Constitution mandated inclusion of illegal aliens residing in the
United States. Senator David Reed, for instance, voiced support for an amendmemgxcludi
illegal aliens from the apportionment base as a matter of policy but opposed it on grounds of
constitutionality and consistent practice. “Every Congress that acted on thatAvditlefl of

the original Constitution and every apportionméwat twvas made in reliance upon that article,”

he explained, “included all free persons literally. It excluded Indians not taxed anhlidexl

slaves, but every apportionment inhabitant[] who” was not a “citizen[] w[as] imtfudd. at

1958. “That construction,” he noted then, “has been continuous and consigdent.”

Further evidence of the understanding of the phrase “whole number of persons in each
State” in Section 2a is revealed by the opinion of the Senate’s legislative counseissné¢he
“T hat the fourteenth amendment was framed with the intention of including aliens,” he“isrote,

indicated by the rejection by the Congress of proposals to base representation on the number of
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citizens and on the number of votersd. at 1822. Consistent with that understanding, Congress
had always included aliens in the apportionment base:
The practical construction of the constitutional provision by Congress in its
apportionment legislation has been uniformly in favor of inclusion of aliens. No
exceptim of noncitizens from the enumeration has been made under any past
apportionment. The terfipersons” necessarily either includes or excludes aliens;
its constitutional meaning can not be changed by Congress; and the fact that it has

from the beginning been construed to include aliens should be conclusive if the
meaning was open to dispute.

Id. It was “therefore the opinion {the legislative counsel'siffice that there is no

constitutional authority for the enactment of legislation excluding aiem enumeration for

the purposes of apportionment of Representatives among the Stdte$liis prevailing view
makes plain that when Congress directed the President to report the “whole numbemsf ipers
each State,” it understood the phrasentdude all who lived in each State, without regard for
legal status, and that it did not grant to the President discretion to do by Memorandum what it
could not do by statuté.

Not for nothing, until the Presidential Memorandum, the Executive Branch had also
always taken the view that the 1929 Act, if not the Constitution, prohibited exclusitegaf il
aliens from the apportionment base due to legal status alone. In defending against a 1980
challenge toncludingillegal aliens in the apportionment base, for example, the Department of
Justice argued that “[t]he plain language of [the Act] maintains the Constilugpérement of

counting all inhabitants of the states, legal and illegal, for purposes of apportionment. . . .

18 For what it's worth, later Congresses took similar viesseFAIR v. Klutznick 486 F.
Supp.at576-77 threejudge court) (describing congressional debates); Stacy Robyn Harold,

Note, The Right to Representation and the CenSEB3MAYNE L. Rev. 921, 923 & n.15 (2007)
(collecting congressional debatesge also, e.9g1980 Census: Counting lllegal Aliens: Hearing

on S. 2366 Before the Subcomm. on Energy, Nuclear Proliferation & Fed. Servs. of the S. Comm.
on Governmental Affair®6th Cong. 12 (1980) (Senator Javits stating that the Constitution
requires “the aggregate number of inhabitants, which includes aliens, legaégafi)ill
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Moreover, the long-established practice of both Congress and the Census Bureau oftreading t
Constitution to require the counting of illegal aliens for apportionment purposeéssrtis
construction.” Defs.” Reply Mem. & Opp. Pls.” Mot. Summ. J.HAIR, 486 F. Supp. 564

(citing Red Lion Broadcasting Co. v. FCB95 U.S. 367, 380-82 (1967)). In 1988, the Justice
Departnent took the position in a letter to Congress that excluding illegal aliens from the census
and apportionment base would be unconstitutiseadl,_etter from Thomas M. Boyd, Acting
Assistant Attorney Gen., to Rep. William D. Ford (June 29, 1988) (reprinted iGOVST

PRINTING OFFICE, 1990CENSUSPROCEDURES ANDDEMOGRAPHICIMPACT ON THESTATE OF

MICHIGAN, 24044 (1988)),a position it reaffirmed one year lateeeletter from Carol T.

Crawford, Assistant Attorney Gen., to Sen. Jeff Bingaman (Sept. 22, 1989) (reprinted in 135
Cong. Rec. S22,521 (daily ed. Sept. 29, 1989)). And the Census Bureau itself has long
“interpreted its constitutional chargend its statutory mandate require counting every person
[irrespective of citizenship status] who has aalsesidence in any StateCensus Equity Act:
Hearing on H.R. 2661 Befotee Subcomm. on Census & Population of the H. Comm. on Post
Office & Civil Serv, 101st Cong. 68 (1989) (statement of Michael R. Darby, Under Sec’y of
Commerce for Econ. Affairs) (emphasis addedxordLetter from Robert A. Mosbacher, Sec’y

of Commerce, to Sen. Jeff Bingaman (Sept. 25, 1989) (reprinted in 135 Cong. Rec. S22,522
(daily ed. Sept. 29, 1989)).

In fact, since 1929 (if ndiefore, the consistent view of both poliicbranches has been
that Section 2a, if not the Constitution, requires the inclusion of all residents in the
apportionment base, without regard for their legal statutiempressed at oral argument to cite
“any instance, any support . . . in the historical record” for the proposition that the Rrésisle

discretion under Section 2a to exclude illegal aliens from the apportionment baseg defens

76



Case 1:20-cv-05770-JMF Document 164 Filed 09/10/20 Page 77 of 86

counsel came up empty. Oral Arg. Tr. 46 (“We have not been able to identify any.”). With
admirable candor, akit some understatement, he was compelled to concede that “[P]laintiffs’
best argument is history, and that cuts the other wialy.at 47.

With neither text nor history on their side, the only thing Defendants have remaining is
their assertion that exdaling illegal aliens from the apportionment base is “more consonant with
the principles of representadi democracy underpinning our system of Government.”
Presidential Memorandum, 85 Fed. Reg. at 44,680. That is certainly a defensible (though
contestald) proposition. But it is also irrelevant. The Constitution gives to Congress the
authority to regulate the census and to reapportion the House. In exercising thatyaatibrit
delegatingesponsibilityto the Executive Branch, Congress adopted a different theory of
Government, in which the House of Representatives represents the whole population, not a
subset of the population, and there is “equal representation for equal numbers of people.”
Wesberry v. Sander876 U.S. 1, 14 (1964). The President is not free to substitute his own view
of what is most “consonant with the principles of represtere democracy” for the view that
Congress already chose.

The statutory command to use the “whole number of persons in each State” as the
apportionment base does not give the President discretion to exclude illegal alienbasistioé
their legal status, without regard for their residency. In declaring that “it is tiey pdlthe
United States” to do so, and commanding the Secretary to take steps to carry out that policy, the
Presidential Memorandum deviates from, and thus violates, Section 2a.

C. Conclusion
In sum, the Presidential Memorandum deviates from, and thus violates, the statutory

scheme in two independent ways: first, by requithrgSecretaryo include in his Section
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141(b) report a set of numbers other than “[t]he tabulation of total population by States” under
the “decennial census” and contemplating reapportionment based on a set of numbersiother tha
“the whole number of persons in eacht8t.. . as ascertained under the. decennial census of
the population”; and second, by excluding illegal aliens from the “whole number of persons in
each State” that Section 2a(a) requires to be used as the apportionment base.

As Defendants implicitly concede, it follows that Plaintiffs are entitled to summary
judgment on their statutory claims purstutmtheultra viresdoctrine, a cause of action that “is
the creation of courts of equity, and reflects a long history of judicial review gdlideecutive
action, tracing back to EnglandArmstrong v. Exceptional Child Ctr., In&75 U.S. 320, 327
(2015). The doctrine provides that “[w]hen an executive @tis vires” as is the case
here “courts are normally available to reestablish thetiron his authority.”"Reich 74 F.3d at
1328;see also Stark v. Wickard21 U.S. 288, 309-10 (194&When Congress passes an Act
empowering administrative agencies to carry on governmental activities, theqgfdhvese
agencies is circumscribed by the authority granted. . . . The responsibility of determining the
limits of statutory grants of authoritg such instances is a judicial function entrusted to the
courts by Congress by the statutes establishing courts and marking their jurisdicdionSgh.
of Magnetic Healing v. McAnnultg87 U.S. 94, 108 (1902)The acts of all [executive branch]
officers must be justified by some law, and in case an official violates the law touttyeahgin
individual the courts generally have jurisdiction targ relief.”); Mountain States Legal Found.
v. Bush 306 F.3d 1132, 1136 (D.C. Cir. 2002) (“Courts remain obligated to determine whether
statutory restrictions have been violated.”). In light of that conclusion, we neexdddd aot

reach Plaintiffs’constitutional claims, let alone the Plaintiffs’ claims that did not form the basis
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for their motion. Thus, Defendants’ motion to dismiss those claims under Rule 12(b)(6) of the
Federal Rules of Civil Procedure is moot.
REMEDIES

Having granted Plaintiffs summary judgment on their statutory claims, we turn to the
issue of remedies. Plaintiffs seek a permamganction prohibiting all Defendants — including
the President himsel- from implementing the Presidential Memorandum and a declaratory
judgment that the Presidential Memorandum is unlawBéeGov't Pls.” Compl. 4445; NGO
Pls.” Compl. 88-89.
A. Injunctive Relief

It is well established that plaintiffséeking a permanent injunction must satisfy a four-
factor test before a court may grant such relieBay Inc. v. MercExchange, L.L,647 U.S.
388, 391 (2006). Specifically, they must show: (1) that they have suffered an irreparable injury;
(2) that remedies available at law, such as monetary damages, are inadequate tat®hopens
that injury; (3) that, considering the balance of hardships between the plaintiffs andaig§, a
remedy in eqity is warranted; and (4) that the public interest would not be disserved by a
permanent injunctionSee id.But because “the government’s intereshis public interest,”
where, as here, the government is a party, the last two factors rRengelingAm.’s Greatness
v. FEC 831 F.3d 500, 511 (D.C. Cir. 201@xcord Nken v. Holdeb56 U.S. 418, 435 (2009).

Plaintiffs easily satisfgachfactorand, thus, are entitled to an injunction. First and
foremost, as discussed above, the censladed harms that Plaintiffs have demonstrated would
be irreparable absent an injunction. That is, because there are no ceasessdthere would
be no way to remgdthem after the fact. And even if there were a way to correct for them after

the fact, thenarms, by their nature, are difficult, if not impossible, to measbee, e.g.Salinger
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v. Colting 607 F.3d 68, 81 (2d Cir. 2010) (“Harm might be irremediali@reparable, for

many reasons, including that a loss is difficult to replace or difficult to measur®. Making
matters worse, the harms caused by an inaccurate census would be felt for at ke, audél
the 2030 decennial censusifaot longer. See, e.g.Baldwin Decl. T 25 (explaining that
because the State of Washington relies on thirty-year population forecasts, whicksréaqui
indicator that goes back in time as far as you are forecasting forward in ti&2020 census
datawill be used in forecasting until at least the 2050 census data is available, and probably
longer”). For much the same reastre remedies available at law would plainly be inadequate.
Seege.g, New Yorkv. Dep’'t of Commerce351 F. Supp. 3d at 675 (issuiaginjunction and
finding that “the degradation of information . . . would be irreparable, without any adequate
remedy at law”).

Finally, the balance of the hardships and the public interest both favor an injunction.
Indeed, “[t]here is generally no public interest in the perpetuation of unlawful agemay. alo
the contrary, there is a substantial public interest in having governmental agbrdedsyahe
federal laws that govern their existence and operatidnsague of Women Voters of WS.
Newby 838 F.3d 1, 12 (D.C. Cir. 2016) (internal quotation marks and citation omitted).
Moreover, both the Supreme Court’s decisioDépartment of Commerce v. House of
Representatives— affirming the Eastern District of Virginia’s permanent injunotagainst the
use of statistical sampling to enumerate the population in the 2000 cereus the Second
Circuit’'s holding inCarey— affirming a preliminary injunction requiring the Census Bureau to
process certain forms and to compare its list of NerkCity residents against other
government records — confirm that the public interest favors an injunction in these $ase

House of Representatives25 U.S. at 344Carey v. Klutznick637 F.2d 834, 839 (2d Cir. 1980).
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As the Second Circuit noted @arey, “the public interest ...requires obedience . to the
requirement that Congress be fairly apportioned, based on accurate census figunesménart
it is in the public inter@ghat the federal government distribute its funds, when the gtatute
is keyed to population, on the basis of accurate census ddta.”

Defendants’ sole claim of hardship is that an injunction wtintérfere with the
Bureau’s ongoing process by hindering agency efforts to refine its policies and to apply its
expertise.” Defs.’ Reply 2 (internal quotation marks and alterations omittet)ey do not
elaborate further, but it is plain that they are not referring to the operations ehthesadtslf
because, as noted above, they repeatedly concede that the Presidential Memoranduoh idoes “
any way affect the conduct of the actual censud.” Thus, Defendants must be referring to the
Census Bureau’s ongoing efforts to figure out how, iflat@implement the President’s
directive in the Presidential Memorandum in time to meet the statutory deadline for the
Secretary’s report to the Preside®eel3 U.S.C. § 141(b). But it is against the public interest
to comply with an unlawful directive. And any suggestion that, in the event our decision is

revergd on appeal, granting an injunction would hinder the Census Bureau'’s efforts to comply

with the Presidential Memorandum by the deadline are undermined by Defendantstrepeate

19 Referencing a point they made in passing in a footnote in their opening brief, Defendants
also argue for thrst time in their reply that an injunction prohibiting the Secretary from
transmitting information would violate the Opinions Clause of the Constitigeahefs.” Reply

11 (citing Defs.” Mem. 42 n.17), which empowers the President to “require the Opinion, in
writing, of the principal Officer in each of the executive Departments, upon any Sudbgictg

to the Duties of their respective Offices,” U.S. Const. art. 2, § 2, cl. 1. A party maysaoamai
argument in a footnote or for the first time in reply, so we deem the argument to be veeed.
e.g, Norton v. Sam’s Clykl45 F.3d 114, 117 (2d Cir. 1998) (“Issues not sufficiently argued in
the briefs are considered waived .”); Levine v. LawrenceNo. 03CV-1694 (DRH) (ETB),

2005 WL 1412143, at *5 (E.D.N.Y. June 15, 2005) (“[F]ailure to adequately brief an argument
constitutes waiver of that argument . . . .”). In any event, ensuring that the Secretaligom
with the mandates of Section 141(b) — and, by extension, that the Presidenesositblithe
mandates of Section 2a(a) — does not run afoul of the Opinions Clause.
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assertions thatn erroneous or invalid apportionment number can be remederdlad fact.”
Defs.” Mem. 48. Finally, any such hardship to Defendants can be mitigated, if not eldnimate
crafting the injunction — as we do below — to bar only the inclusion in tbeetey’s Section
141 report of data concerning the numberlef#l aliens in eacBtate and to allow the Census
Bureau to continue its research efforts.

Thus, a permanent injunction is warranted. In an exercise of our discretion, hownever, w
grant injunctive relief againsil Defendants other than the Presidenhe parties vigorously
dispute whether and under what circumstances a federal court camgnactive relief against
the PresidentCompareDefs.” Mem. 44-45and Defs.” Reply 14-15with Pls.” Reply 27 & n.13.
At a minimum, however, it is plain thttie“grant of injunctive relief against the President
himself is extraordinary, and should raise[] judicial eyebrows.Franklin, 505 U.S. at 802.
Thus, “[a]s a matter of comity,” if nothing else, “courts should normally direct prgaess to a
lower Executive official even though the effect of the process is to restrain or ctwapel t
President.” Nixon v. Sirica487 F.2d 700, 709 (D.C. Cir. 1973) (en banc) (per curiam). That is
particularly true where the court can grant complete relief witbojtining the President, as is
the case hereSee, e.gFranklin, 505 U.S. at 802 (“[W]e need not decide whether injunctive
relief against the President [i]s appropriate, because we conclude that thealieged is likely
to be redressed by declaratoelief against the Secretary alonedgcord Evans536 U.S. at
463-64. In fact, if anything, the need to enjoin the President himself is even weaker here than it
was inFranklin andEvans which were litigatedifter the President had transmitted his
apportionment statement to Congress. For the plaintiffs in those cases to obtangfakani
relief, therefore, the President himself would have needed to calculate a netioappnt

figure and to then submit a new report to Congress. Here, by contrast, enpefemglants
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other than the President (and granting a declaratory judgment, as discussed below) would
provide Plaintiffs with complete relief, as the President cannot exclude illezyad &#om his
apportionment calculations in his statement togess unless the Secretary gives him the
relevant information in the Section 141 report.

Accordingly, the Court enjoinall Defendants other than the Presideoin including in
the Secretary’seport to the President pursuant to Section 141(b) any fir#on permitting the
President . . to exercise the President’s discretion to carry out the policy set forth mns&ctti
of the Presidential Memorandum — that is, any information concerning the number of aliens in
each State “who are not in a lawfulnmygration status under the Immigration and Nationality
Act.” Presidential Memorandum, 85 Fed. Reg. at 44,680. Instead, consistent with the Census
Act, the Secretary’s Section 141(b) report shall include only “[t]he tabulation bptygalation
by States under” Section 141(a) “as required for the apportionment of Represematives i
Congress among the several States,” 13 U.S.C. § 141{batis, “information tabulated
according to the methodology set forth in [the Residence Ridedsidential Memoranan, 85
Fed. Reg. at 44,688. To be clear, as an exercise of its discretion, the Coustrabenjoin
Defendants from continuing to study whether and how it would be feasible to calculate the

number of illegal aliens in each State. That ensures thia ievent that a higher court disagrees

20

Separately, there is)activedebate over the propriety of “nationwide™aniversal”
injunctions. See, e.gDep’'t of Homeland Sec. v. New YpikO0 S. Ct. 599, 600-01 (2020)
(Gorsuch, J., concurringJrump v. Hawaii 138 S. Ct. 2392, 2425-29 (2018) (Thomas, J.,
concurring);see alsdiMemorandum from the Attorney GenetalHeads of Civil Litigating
Components & United States Attorneys, U.S. Dep’t of Judtitigiation Guidelines for Cases
Presenting the Possibility of Nationwide Injuncti¢g®ept. 13, 2018https://www.justice.gov/
opapressrelease/file/1093881/download hat déate has no relevance to this case, for many of
the same reasethat it had no relevance in theizégnship question litigationSee New York v.
Dep’t of Commerce351 F.Supp. 3d at 677-78. Not surprisingly, therefore, Defendants do not
even raise thessue.
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with our ruling (prior to the Section 141(b) deadline), the Secretary will be able to coittply w
the Presidential Memorandum in a timely fashion.
B. Declaratory Relief

In addition, we grant Plaintiffs’ request for declaratory relief. The Datdey Judgment
Act vests federal courts with discretion to “Gee the rights and other legal relations of any
interested party seeking such declaration, whether or not further relief is @beosbught.” 28
U.S.C. § 2201 (a)seeWilton v. Seven Falls Cdb15 U.S. 277, 282 (1995). In exercising that
discretion, courts must consider (1) whether the judgment will serve a useful purpose in
clarifying or settling the legal issues involved; (2) whether a judgment would fitlaéize
controversy and offer relief from uncertainty; (3) whether the proposed remedy is baing us
merely for procedural fencing or a raceds judicata (4) whether the use of a declaratory
judgment would increase friction between sovereign legal systems or improperly bramdhe
domain of a state or foreign court; and (5) whether theadetter or more effective remedy.
Dow Jones & Co. v. Harrods Ltd346 F.3d 357, 359-60 (2d Cir. 2003). “The existence of
another adequate remedy does not preclude a declaratory judgment that is otherwise
appropriate,” Fed. R. Civ. P. 57, awé may grant declaratory relief “whether or not further
relief is or could be sought,” 28 U.S.C. § 2201¢&e also Powell v. McCormac®¥95 U.S. 486,
518 (1969) (“[A] request for declaratory relief may be considered independently of whethe
otherforms of relief are appropriate.”).

In our view, a declaration that the Presidential Memorandum is unlawful “wowiel ser
useful purpose here, settle the legal issues involved, finalize the controversy, and offer
[Plaintiffs] relief from uncertainty.”’Niagara Mohawk Power Corp. v. Hudson RiBdack

River Regulating Dist673 F.3d 84, 105 (2d Cir. 2012). Indeed, an unambiguous declaration
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that the Presidential Memorandum is unlaMdecause the President does not have the authority
to exclude illegal akns from the apportionment base would serve the further useful purpose of
“reasurr[ing] people they will be counted for the purpose of determining . . . congressgtsal s
and eletoral votes,” Espinosa Supp. Decl. T 8, thereby directly addressingiliivgaffect on
census participation that the Memorandum has cauSedroretich v. United State§51 F.3d
1198, 1215 (D.C. Cir. 2003) (“[A] declaration will remove the imprimatur of government
authority from [the illegal a]ct....”). Such a declation is particularly useful given that, for the
reasons we discussed above, we decline to enjoin Defendants from taking steasdb rese
whether or how the Presidential Memorandum could be implemented. That is, an unambiguous
judicial declaration thate Presidential Memorandum is unlawful would help ensure that the
chilling effects on participation in the census are mitigated to the maximum exteibtgposs
CONCLUSION

There is nadispute that the President has “accustomed supervisory powers over his
executive officers,Franklin, 505 U.S. at 800, and thus retains some discretion in the conduct of
the decennial census and resulting apportionment calculation. Neverthelesshe/aetbdrity
of the President (or other members of the Executive Branat} is derived from statutes
passed by Congress, the President must act in accordance with, and within the boundsgies of, t
authority that Congress has granted. For the reasons discussed above, we conclude that the
President did not do so here and that the Presidential Memorandunitiasresviolation of
Congress’s delegation of its constitutional responsibility to count the whole numberarfgiers
eachState and to apportion members of the House of Representatives among the States
according to their respective numbers under 2 U.S.C. § 2a and 13 U.S.C. § 141. Accordingly,

Plaintiffs’ motion for summary judgment with respect to their statustirg viresclaims is
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GRANTED, Defendants (other than the President)ElMdOINED as set forth above, and the
Presidential Memorandum is DECLARED unlawful. We need not and do not reach tleaherit
Plaintiffs’ other claims and need not address their request, altdraative, fora preliminary
injunction. Finally, Defendants’ motion to dismiss for lack of jurisdiction is DEN#g&D their
motion to dismiss for failure to state a claim is DENIED as mbot.

The Clerk of Court is directed to terminate ECF Nos. 74 and 117 and tdlubsase.

SO ORDERED
Dated: September 10, 2020 /sl
New York, New York RICHARD C. WESLEY

United States Circuit Judge

/sl
PETER W. HALL
United States Circuit Judge

/sl
JESSE M. FURMAN
United States Disict Judge

21 We believe that this matter was properly heard by a-lucge panel for the reasons set

forth in Judge Furman’s request to then-Chief Judge Katzmann for the appointment of such a
panel. SeeECF No. 68. Nevertheless, mindful that the issue is not clear-cut and that the Second
Circuit has determined that it is jurisdictionsée Kalson v. Paterspf42 F.3d 281, 286-87 (2d
Cir. 2008), we follow the lead of prior three-judge panels by certifying that Judge Furman, to
whom these cases were originally assigimatiyidually arrived at the same conclusidhat we
havereachedollectively. SeeSwift & Co. v. WickhanB882 U.S. 111, 114 n.4 (1965) (noting

with approval that “[t]his procedure faninimizing prejudice to litigants when the jurisdiction of
a threejudge court is unclear has been used before” (c@ngry v. United State816 U.S. 486
(1942)));FAIR v. Klutznick 486 F. Supp. at 578 (three-judge court) (“District Judge Gasch
additionally certifies that he individually arrived at the same conclusion thatligetoely

reached . . out of abundant caution, so that in the eventreermastaken, an appeal can still be
expeditiously taken in the appropriate forum.” (internal quotatiarks and citation omitted));

cf. Massachusetts v. Mosbach@85 F. Supp. 230, 238 niB. Mass.)threejudge court)
(“Because the author of this opinion is the single district judge to whom this casetiatg ini
assigned, this opinion stands as certification that the author has individually arrilved at
conclusions expressed collectively in the opinion and the judgofdnis thregudge

court’), revd on other grounds sub nom. Franklin v. Massachusg@S U.S. 788 (1992).
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