UNITED STATES DISTRICT COURT - e TRCNITAL L

SOUTHERN DISTRICT OF NEW YORK SR
_____________________________________________________ X cualE I ED UZ%“/O?
IN RE: INITIAL PUBLIC OFFERING MEMORANDUM
SECURITIES LITIGATION . OPINION AND ORDER

MASTER FILE NO. 21 MC 92
(SAS)

SHIRA A. SCHEINDLIN, U.S.D.J.:

On September 10, 2009, this Court held a fairness hearing during
which Theodore A. Bechtold offered additional written objections to the proposed
settlement on behalf of his class member clients.' Plaintiffs’ counsel expressed
concern that the objections contained privileged content® and I accordingly referred

In Re: IPO Securities Lit., etal v. , et al Doc. 5869
the matter to Chief Magistrate Judge Henry Pitman for resolution. On October 9,

: See 9/10/09 Objections of Theodore Bechtold (“9/10/09 Bechtold
Objections”). These objections were submitted in addition to Bechold’s four other
objection letters. See 7/22/09, 7/29/09, 8/5/09, and 8/9/09 Objections of Theodore
Bechtold; see also In re Initial Public Offering Sec. Litig., No. 21 MC 92, 2009
WL 3397238, at *14 n.169 (S.D.N.Y. Oct. 5, 2009). A detailed description of the
history of this case and this Court’s decision granting plaintiffs’ motion for an
Order of Final Approval of the Settlement, Plan of Allocation, and Class
Certification can be found in this Court’s October 5, 2009 Opinion and Order
(“10/5/09 Opinion”).

? See 9/10/09 Transcript of Fairness Hearing (“Fairness Hearing Tr.”) at

46.
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2009, Judge Pitman issued an order concluding that a portion of the 9/10/09
Bechtold Objections — the result of a mock trial — was not privileged, but was
inadmissible pursuant to Federal Rule of Evidence Rule 408. Having now
reviewed the 9/10/09 Bechtold Objections in their entirety, I conclude that they do
not provide grounds to modify the 10/5/09 Opinion.

In the 9/10/09 Bechtold Objections, Bechtold asserts that the
settlement amount is deficient when compared to the results of a mock trial
conducted jointly by the parties as part of settlement negotiations.” While mock
trials can be instructive in assessing the strengths and weaknesses of a case, they
are, by no means, entitled to a presumption of correctness. The settlement amount
was held to be reasonable in light of the expected recovery and attendant risks after
a detailed and lengthy analysis in the 10/5/09 Opinion* and the alleged mock trial
results do not change that conclusion.

Bechtold additionally objects on the grounds that the expense
reimbursement request may have been inaccurate. Bechtold claims that he
uncovered “several” examples of mailings identified on an “IPO related Fed Ex

shipments” list — “accidentally” left on Bechtold’s desk — that “cannot be

3 See 9/10/09 Bechtold Objections at 3.
4 See In re Initial Public Offering, 2009 WL 3397238, at *8-*15.
2



legitimately related to the [PO Securities Litigation.” Bechtold also asserts that
the amounts paid to retired Judges Nicholas Politan and Daniel Weinstein — the
two mediators that assisted with the instant settlement — were not outlined for the
class.® In the process of assessing the reasonableness of Counsel’s expense
reimbursement request, I carefully reviewed Counsel’s submissions, asked for, and
received, additional supporting materials, and awarded a reimbursement amount
almost four million dollars less than that requested.” As a result, even if Bechtold
had substantiated the existence of such mailings or if the fees paid to the mediators
were unusually high, the reduction in Counsel’s reimbursement moots Bechtold’s
complaint and does not change the outcome.®

Bechtold further objects that the class was not notified of the alleged
possibility that certain class representatives may have been corrupt given Melvin

Weiss’ prior involvement in this matter.” However, this issue — having been raised

i 9/10/09 Bechtold Objections at 6.
6 See id.

7 See In re Initial Public Offering, 2009 WL 3397238, at *23-*25
(addressing the detail and reasonableness of reimbursement requests).

! See 9/10/09 Bechtold Objections at 6-7.

? See id. at 1-2.



by Bechtold — was fully explored by this Court and a Special Master in 2007.'
The results of those proceedings were that the information Bechtold sought to
communicate to the class regarding these topics was either covered by work
product protection, was incendiary, or lacked credibility."" Bechtold provides no
new information to call these earlier conclusions into doubt.

Bechtold also provides a host of specific objections already addressed
in the 10/5/09 Opinion, including: (1) that additional information posted on the
website for this matter at www.iposecuritieslitigation.com was not included in the
original Notice mailed to class members;'? (2) the proposed settlement class is
substandard;" (3) the settlement amount is insufficient;'* (4) defendants are able to

withstand a greater judgment;'” (5) the required documentation is too

19 See In re Initial Public Offering Sec. Litig., 499 F. Supp. 2d 415, 417
n.1 (S.D.N.Y. 2007).

. See id.

2 See 9/10/09 Bechtold Objections at 1-2.
B Seeid. at 2-3.

" Seeid. at3.

¥ Seeid. at 4.



burdensome;' (6) representative plaintiff compensation is too great;'” (7) and
Bechtold’s assessment that certain plaintiffs were improper class representatives. '*
Having already addressed these objections, I see no need to revisit them once
again.” Therefore, I conclude that the 9/10/09 Bechtold Objections do not change

my opinion that the settlement is “fair, reasonable and adequate.””’

16 See id.
17 See id. at 4-6.
18 See id. at 1-2, 6-7.

19 See In re Initial Public Offering, 2009 WL 3397238, at *12 & n.144
(discussing that neither the PSLRA nor Rule 23 requires greater disclosure than the
contents of the Notice of Pendency that was disseminated in these actions and
providing an overabundance of information may confuse class members); id. at
*15-*16 (addressing a variety of objections to class certification, but holding class
certification to be appropriate); id. at *8-*15 (considering each of the Grinnell
factors and concluding that they weighed, on balance, in favor of approving the
proposed settlement and that it was fair, reasonable and adequate); id. at *20-*23
& Ex. 1 (limiting and reducing the awards received by each lead plaintiff and class
representative); id. at *13 (addressing that although defendants were likely able to
withstand a greater jJudgment and that this fact weighed against the approval of the
proposed settlement, it did not outweigh other more favorable factors); id. at *14
(acknowledging the difficulty some class members may have in locating
documentation of their claims and directing the claims administrator and plaintiffs’
counsel to attempt, in good faith, to determine each claim’s eligibility for
participation, regardless of submitted documentation); id. at *17 (noting that class
representatives were previously found to be adequate).

20 Fed. R. Civ. P. 23(e)(2). Bechtold also asserts that some class members
have had difficulty filing claims on the IPO website due to alleged technical
difficulties. See 9/10/09 Bechtold Objections at 6. Such issues should be brought
to the attention of the Plaintiffs’ Executive Committee or the Claims
Administrator, but not this Court.



SO ORDERED:

Dated: New York, New York
November 4, 2009
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