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IDENTITY AND INTEREST OF AMICA CURIAE!

Dr. Rebecca L. Sandefur is a leading scholar anmblogist with expertise in access to
civil justice. She is Professor in the Collegd.iliferal Arts and Sciences at Arizona State
University and Faculty Fellow at the American BauRdation (ABF), an independent, non-
partisan research organization focused on the sitiywv and legal processes. In 2018,
Professor Sandefur was named a MacArthur Fellovhéordevelopment of a new evidence-
based approach to access to civil justice for logeime people.

Professor Sandefur has served on a number of cggiang exploring ways to improve
access to justice in the U.S. and globally, inaigdvith the American Bar Association, the
American Academy of Arts and Sciences, the Orgéisdor Economic Co-operation and
Development (OECD), and the World Bank. She caredaa project at the American Academy
to improve the collection and use of data abouit gistice in the United States. Her work,
which has been funded by the National Science Fatiorg has received numerous awards,
including from the National Center for Access tstiie (2015) and the National Center for State
Courts (2020). In 2013, she was The Hague Visi@hgir in the Rule of Law.

In thisamicusbrief, Professor Sandefur reviews social scieesearch that supports
plaintiffs’ claim that qualified nonlawyers can fiam an essential role in helping people to
protect their rights in debt collection proceedingsofessor Sandefur’'s knowledge of the field is
a product of her research over several decaddsedpatriers that prevent people from securing

access to justice.

1 No counsel for a party authored Professor Sangednmicusbrief in whole or in part, and no
party or party’s counsel contributed money to fpneparing or submitting the brief.
1
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Specifically, Professor Sandefur provides the €aith data that documents the gravity
of this problem, including its detrimental effects not only the individuals directly involved,
but also on the courts and the justice system fmiaadly. Professor Sandefur also discusses the
effectiveness of alternative solutions, such amptaUpsolve’s “Justice Advocates” program,
that rely on trained nonlawyers. The evidence shihat these nonlawyers can be highly
effective in providing quality advice to help brelthe access to justice gap, especially where

legal aid angro bonolegal representation are in short supply.

PRELIMINARY STATEMENT

Echoing broader national trends, New York facemareasingly acute crisis of access to
civil justice that places hundreds of thousandgeaiple in debt collection proceedings without
any representation and undermines the legitimat¢ietourts, as well as the rule of law itself.

Like countless others across the country, the magbrity of New Yorkers facing debt
collection actions cannot afford counsel and aabiento adequately represent themselves. As a
result, they frequently fail to appear in courassert their legal rights, and state courts rolytine
enter default judgments against them. This cwsis already severe before the Spring of 2020,
when the COVID-19 pandemic commenced. Since tihéas reached emergency proportions.
A relentless onslaught of legal challenges contiouseverely burden ordinary Americans,
including proceedings involving debt enforcemesntyell as employment matters, and disputes
over rent and healthcare coverage. This crisihitdsw-income households and racial
minorities particularly hard, and it has magnifted already deeply entrenched social and

economic inequalities in this country.
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One underexplored option for addressing the jegiap is the use of trained nonlawyers
who, the evidence shows, can rapidly become exjelegal processes unfamiliar even to many
attorneys (including, for example, handling actionsmall claims court). Research concerning
programs in other States and common law jurisdistidemonstrates the success of trained
nonlawyers in helping overcome three access t@aubarriers: 1) helping the individuals
involved in these proceedings recognize the legtlre of their problems; 2) increasing the
likelihood that these individuals will more actiyedngage with the legal process, including
attending their court hearings; and 3) helping busitened courts decide more cases on the
merits, thereby improving procedural justice argl e of law.

In each of these ways, plaintiff Upsolve’s progrgmwise can improve the fairness and
effectiveness of our civil justice system. Givle scarcity of legal aid anmo bonoresources
for the hundreds of thousands of New Yorkers whmogafford to hire counsel to vindicate
their rights in civil debt collection proceedindépsolve should be allowed to deploy its well-
designed and focused nonlawyer training to sulslgnimprove access to justice for those who

desperately need it.

ARGUMENT
The Crisis of Access to Civil Justice
A. Impact on Individuals Facing Debt Collection Actiors
The access to justice crisis in this countrydrasted for decades and persists to this day,
including in New York. In 1992, the American Basgdciation commissioned a landmark study
(Legal Needs and Civil Justice) that found appratety half of American households surveyed

“faced some situation that raised a legal issu&jiih 47% of low-income households and 52%
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of moderate-income households reporting at leasi@gal need. Of those households facing
legal issues, 41% of low-income households and dPfboderate-income households were
forced to deal with them without legal assistarmee an additional 38% of low-income
households and 26% of moderate-income househaditsni action at aff. Only 29% of low-
income households turned to the civil justice syste attempt to resolve their issues, and only
39% of moderate-income households did so. Accgrtbrthe report, “[tjhe predominant
reasons for low-income households not seeking laggibtance were a sense that it would not
help and that it would cost too much.”

Thirty years later, the situation is unfortunatetybetter. For example, a 2020 study
commissioned by the Institute for the Advanceméithe American Legal System (IAALS)
surveyed over 10,000 Americans nationally. The L&Astudy found that Americans experience
over 250 million civil justice problems annuallyf,which fully 120 million go unresolved!.

Cases involving consumer debt are emblematicisftoader trend. According to Pew,
each year approximately four milligkmericans are sued in debt collection mattersthOse,

over 90% receive no legal representation &t allhe problem is even more acute in New York

2 American Bar Associatior,egal Needs and Civil Justice: A Survey of AmesS&a(iL994),
https://www.americanbar.org/content/dam/aba/adnatise/legal_aid_indigent_defendants/do
wnloads/legalneedstudy.pdf.

31d.
“1d.

S IAALS 2021, Justice Needs and Satisfaction in the United Stftédsnerica7 (2021);see also
Rebecca LSandefurAccess to What248 DheDALUS 49, 49-55 (2019); Rebecca L. Sandefur
and James Teufel\ssessing America’s Access to Civil Justice CrikisU.C.IRVINE L.

Rev. 753, 753 (2021).

® The Pew Charitable Trustdpw Debt Collectors Are Transforming the BusinesState
Courts1 & 14 (2020), https://www.pewtrusts.org/-/medsasets/2020/06/debt-collectors-to-
consumers.pdf.

4
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State, where in 2018 and 2019, a total of 265,008umer debt suits were filed in city and
district civil courts; in over 95% of them, the daflants were not represented by a lawyer, and
88% did not even respond to the Suithis is in line with other reports, reflectingattthe
default rate in New York for debt collections haeb as high as 85% to 9§%Again, this
echoes the broader crisis across the country,avieh 70% of Americans losing debt collection
suits by defaulf.

This lack of representation is not surprising.tWéttorneys’ average hourly rates of
$300 by early 202%° finding counsel is out of reach for many. Andtot New York and
nationwide, legal aid angro bonoresources are simply insufficient to meet the aoged. The

leading nonprofit program in New York City for dedwillection defense had the resources to

" Andy Newman;They Need Legal Advice on Debts. Should It Ha@otme From Lawyers?

NY TIMES, Jan. 25, 2022, https://www.nytimes.com/2022/0kiZfegion/consumer-debt-legal-
advice.html. In this respect, debt collection geaings reflect a broader access to justice gap
that persists in this State. In a single yearéwN ork alone, according to a report to the Chief
Judge of the State of New York by the Permanenti@i@sion on Access to Justice, “1.8 million
litigants in civil matters did not have represeiatatfor matters involving housing, family, access
to health care and education, and subsistence m¢olask Force to Expand Access to Civil
Legal Services in New YorlReport to the Chief Judge of the State of New Zork

(2014), http:/lww2.nycourts.gov/sites/default/fitkscument/files/2018-
05/CLS%20TaskForce%20Report%202014.pdf.

8 The Legal Aid Society et aDebt Deception: How Debt Buyers Abuse the Legak8ys
Prey on Lower-Income New Yorké&® (2010), https://www.neweconomynyc.org/wp-
content/uploads/2014/08/DEBT_DECEPTION_FINAL_WEBaaego.pdf.

® The Pew Charitable Trustsipraat 2. See alséederal Trade CommissioRgepairing a
Broken System: Protecting Consumers in Debt Catledtitigation and Arbitration7 (2010),
https://www.ftc.gov/sites/default/files/documeneplorts/federal-trade-commission-bureau-
consumer-protection-staff-report-repairing-brokgstem-protecting/debtcollectionreport.pdf
(Federal Trade Commission estimate that, nationviadeyeeri'sixty percent to ninety-five
percent of consumer debt collection lawsuits rasultefaults.”).

10 Sharon Miki,Lawyer Statistics for Success in 202210 BLoG, Dec. 21, 2021,
https://www.clio.com/blog/lawyer-statistics/.

5
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assistfewer than 2%of all individuals sued on a debt in New York C@yil Court! And other
research confirms tharo bonoassistance nationwide does not come close toibgdbe access
to justice gap. Economist and legal scholar Gilladfield, for example, estimates that to offer
just one hour of legal advice to every Americanrfgcivil legal problems, every one of the
nation’s more than one million lawyers would needdlunteer 150 hours annualfy.Yet,
according to a 2016 study by the American Bar Aisgimn, only half (52%) of all lawyers
engaged in angro bonowork—the equivalent of an average @0 bonohours per lawyel
Although access to justice is a widespread conaehits certain households and groups
in a more pernicious and pervasive manner. Acogrth the Legal Services Corporation,
lower-income households bear the brunt of this$tapd In 2017, 71% of low-income
households experienced a civil legal problem ((@meple, a debt collection complaint or

eviction proceeding), and 86% of those problemsived inadequate or no legal hétp.

Hd.

12 Gillian K. Hadfield,Higher Demand, Lower Supply? A Comparative Assessaoighe Legal
Resource Landscape for Ordinary America®is FORDHAM URBAN L.J. 129, 156 (2010).

13 American Bar Associatior§upporting JusticeA Report on the Pro Bono Work of America’s
Lawyersat v (2017),
https://www.americanbar.org/content/dam/aba/adrmatise/probono_public_service/ls_pb_sup
porting_justice_iv_final.pdf (analyzingro bonocommitments in calendar year 2016). A further
challenge is that lawyergro bonocontributions are often counter-cyclical with respto legal
need: When the economy contracts and lost employara income leads Americans to have
more problems with issues such as debt, the eafdatvyers’pro bonoservice decreases.
Rebecca LSandefurLawyers’ Pro Bono Service and Market-Reliant Ledyal, in Private
Lawyers and the Public Interest: The Evolving Ridl@ro Bono in the Legal Professi@®9-114
(Oxford Univ. Press 2009).

14 Legal Services Corporatiofihe Justice Gap: Measuring the Unmet Civil Legaddeof Low-
income Americanf017), https://www.Isc.gov/sites/default/filesAges/TheJustice Gap-
FullReport.pdf.

6
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The impact on low-income households is more praced for racial minorities,
especially Black Americans. For example, even tigefoe pandemic, elevated levels of default
judgments against residents of predominantly Bamkmunities were apparent. One study,
which surveyed judgments over five years in St.ispGhicago, and Newark, New Jersey,
concluded that “even accounting for income, the cdtjudgments in mostly black
neighborhoods was twice as high in mostly black/imeorhoods as it was in mostly white
ones.*®

The COVID-19 pandemic has exacerbated the legdll@ms faced daily by ordinary
Americans. The pandemic has caused widespreddgstand the many cascading problems
that emerge when people lose income—from unemplaymsurance claims to unpaid bills and
debts to unpaid rent and missed mortgage payméntang the pandemic, unemployment rates
rose as high as 14.8%and U.S. consumer debt rose by $800 billion (by 8 highest annual
growth rate recorded in a decade) to a record tfigii4.88 trillion!” More generally, in 2020,
33% of Americans facing money problems attributeztée problems to the panderfic.

The pandemic has also accentuated the dispropatéieffect of the access to justice
crisis on racial minorities and low-income houselsol According to one study, in 2020, “Black

and Hispanic Americans experienced higher unempémymates during the pandemic than other

15 paul Kiel and Annie WaldmaiThe Color of Debt: How Collection Suits Squeeze&Bla
NeighborhoodsProPuBLIcA, Oct. 8, 2015, https://www.propublica.org/artidett-collection-
lawsuits-squeeze-black-neighborhoods.

16 Congressional Research Servidegmployment Rates During the Covid-19 Pandémic
(2021), https://sgp.fas.org/crs/misc/R46554.pdf.

7|AALS Study,supra at 211.
81d. at 202.
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groups,®® and “[p]oorer Americans, women, Black, Hispanic émans, and young people
were more likely to identify an employment problasitheir most serious legal probleff.”
Overall, during the same period, multiracial (noisgénic) and Black (non-Hispanic) Americans
encountered legal problems at higher rates thaar o#ttial/ethnic groups, at 74% and 71%,
respectively’! And Black Americans typically experienced the tremsious problems, including
precarious housing, job losses, and lost incéme.

In sum, the extraordinary hardships inflicted by gandemic have exacerbated
longstanding inequalities, including the acute latkepresentation experienced by low-
income—and, in particular, minority—communitiesdabt collection and other proceedings that
have serious implications for their livelihoods.h&h people do not assert their legal rights
(including, for example, by raising defenses toitlems collection actions), the result is adverse
judgments that often cause a snowball effect oin ilres and their communities, including
mushrooming debt and, potentially, bankruptcy amdsing insecurity.

B. Impacts on the Courts and the Justice System

These profound consequences of the access togjusisis are not limited to the
individuals named as defendants in debt colleqitmteedings. They also extend to the courts
and the justice system as a whole.

“The paramount importance of vigorous represemdittiows from the nature of our

adversarial system of justice. This system is wedion the well-tested principle that truth—as

191d. at 195.
201d. at 11.
211d. at 36.
221d. at 29, 60.
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well as fairness—is ‘best discovered by powerfateshents on both sides of the question.”
Penson v. Ohio488 U.S. 75, 84 (1988) (quoting Kaufm®&mges the Judge Have a Right to
Qualified Counsel®1 A.B.A.J. 569, 569 (1975)). While there is mmstitutional right to
counsel in most categories of civil (rather thamaral) matters, it remains the case that justice
and the rule of law are advanced in our adversgaygtem when courts are able to hear
competent arguments on both sides of a disput¢ wkere, as here, the overwhelming majority
of debt collection cases heard by New York courtg-sdime counts, more than 85%-result in
default judgments because the defendant failegpear in court to assert any defense, the
system is not working as it should.

The lack ofanylegal assistance for these individuals (includiiog.example, the
nonlawyer Justice Advocates that plaintiffs seefrtuvide) does a great disservice to the courts
struggling to adjudicate the tidal wave of thesges® In particular, it places a greater burden
on these courts (which already manage very heasarlced$’) to determine, without the benefit
of hearing from the alleged debtor defendant, wéretihe collection action in question suffers
from jurisdictional or other legal defects, suchaagatute-of-limitations bar.

Our courts deserve better. In particular, they ldidnenefit from having defendants

appear and assert relevant defenses—aided bydranteexperienced Justice Advocates—

23 Seenotes 7 & 8supra

24 See suprat p. 5 (noting that more than 265,000 debt ctbecactions were filed in New
York courts in 2018 and 2019).

25 The Small Claims Court of the New York City Ci@burt is “one of the busiest Small Claims
Courts in the world.”See Welcoméew York City Small Claims Court,
https://nycourts.gov/COURTS/nyc/smallclaims/welcoshéml (last visited Feb. 28, 2022).
With over 40,000 cases filed each year, dividecdhgvamong the 140 Civil Court judges, each
judge would have an annual docket of 333 new c&aSes.also id.Judges

9
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rather than attempting to do justice in a one-sgleiem where repeat-player attorneys for debt
collection firms outmatch unrepresented and loveime individuals who do not understand the
complexities of the legal process they must naeigatd consequently often fail to appear. As
noted, there is simply not sufficient legal aid g@no bonorepresentation available for
individuals in these sorts of state court procegslinThus, there can be no doubt that the advice
provided by trained Justice Advocates is supeaard representation at all. Indeed, as
discussed below, these nonlawyer representativepreaide high-quality assistance that may
be superior to that of attorneys who are not sfistsan the relevant field.

The currently one-sided system also undermines@uabhfidence in our justice system
and the rule of la® Where more than eight out of ten defendants dafault judgments
entered against them without the court hearingdmfignse or explanation of their side of the

case?’ the public cannot have confidence that the syssenorking as it should.

Il. Social Science Research Demonstrates the Safety dfffectiveness of Legal
Services and Solutions Provided by Nonlawyers

The access to justice problem is large and comphax it is not without potential
solutions. Those solutions are found in the nog&awpractice currently utilized by millions of

people in other countries, as well as growing nusbé people within the United States. As

26 pyblic confidence in the courts is already esplgoizeak among many historically
marginalized communities, including those who nausttely experience the lack of
representation in legal proceedings. AccordintpéoNational Center for State Courts’ 2015
survey, for example, “only 32% of African Americaoslieve state courts provide equal justice
to all.” National Center for State Courttate of the State Courts in a (Post) PandemiddVor
Results from a National Public Opinion PdH5 (2020),
https://www.ncsc.org/__data/assets/pdf_file/00060€1COVID19-Poll-Presentation.pdf. And
as discussed, Black Americans experience a disgropate number of default judgments for
economic issues.

27Legal Aid Societysupra at 8-9.
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discussed below, nonlawyers have provided highiyuapresentation that courts have
commended—and they have routinely done so withwitrivolvement of any lawyers.

Broadly speaking, “legal advice” is the applicatmf knowledge about law, legal
principles, or legal processes to specific factsimumstances; creating an analysis of the
situation (a diagnosis of its legal aspects); amglysstions about courses of action (proposed
treatmentsf® Nonlawyers are well equipped to provide legalieglin many straightforward,
routine settings. Indeed, the studies examiniegélpractices in various contexts outside and
within the United States reflect a consistent themo@lawyer providers can be highly effective
when they are (1) trained and specialized, anth@)ssues at hand do not raise complex
guestions of substantive law. That is precisedydituation that Upsolve rightly seeks to target.

A. Common Law Countries Outside the United States Bve Demonstrated
Success in Responding to Access to Justice Issuéth Wonlawyer Solutions

The United States is certainly not alone in expaiieg a lack of access to justice. In the
late 1970s, the United Kingdom began to studywts access to justice problems and consider
creative solutiong’ Research in the U.K. showed that access to jugtimiglems not only
affected individual citizens’ relationships withetfaw, but also had far-reaching effects:
increasing expenditures on public benefits for lmssmployment; increasing expenditures on

medical services; and increasing public expenseefaporary housing following evictior.

8 Rebecca L. Sandefuregal Advice from Nonlawyers: Consumer Demand, ilsnQuality,
and Public Harms16 SANFORDJ.CIVIL RIGHTS& CivIL LIBERTIES 283, 286-87 (2020).

29 Hazel Genn and Yvette Gerifhe Effectiveness of Representation at Tribu(ladsidon: Lord
Chancellor’'s Department 1989).

30 Rebecca L. SandefuFhe Impact of Counsel: An Analysis of Empiricald&vice 9 SEATTLE
J.Soc. JusT. 51, 55 (2010).

11
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The U.K. helped narrow the access to justice gaplarge part, by enabling individuals
involved in routine but specialized legal proceegdifisuch as social security proceedings) to
benefit from the advice of nonlawyers who have eepee with these specific proceedings. A
range of both voluntary sector and commercial ses/offer legal advice. The most well-known
are “Citizens Advice” offices, lay-staffed commuynédvice offices throughout the country.
These offices now advise millions of people (inahgdin person, online, and by telephdien
justice issues at more than 2,500 locations irtike®2 The civil justice issues on which they
advise include a wide range of matters, includialgtdpublic benefits, employment, and family
matters3?

In 2008, the Legal Services Research Centre studestnpact of nonlawyer advice
services on debt in a program that used “partnen@gs,” including, among others,
“community-based organisations” and housing suppentices* The study found that the
“projects were very successful at delivering advaelients who had not sought advice before,”
thus reaching many groups who had previously fdibegssert their rights in debt claiftsThe
services delivered resulted in “approximately £6rdebt ... [being] written off” across 5,863

closed cases, or a debt reduction that averagedEdy@00 (about $1,340) per client.

31 Citizens AdviceWho We Are and What We Ddtps://www.citizensadvice.org.uk/about-
us/about-usl/introduction-to-the-citizens-advicesse/ (last visited Feb. 24, 2022).

321d.
31d.

34 Money & Pensions Service Financial Capability Stamiat,Legal Services Commission’s
‘Money Advice Outreach Pilotlittps://www.fincap.org.uk/en/evaluations/legal-seeg-
commission-s-money-advice-outreach-pilot#key-figdirflast visited Feb. 28, 2022).

3% Marisol Smith and Ashish Patélloney Advice Outreach Evaluation: Cost and Effectass
of the Outreach Pilot81 (2008),
http://www.infohub.moneyadvicetrust.org/contentkesiffiles/debtoutreachcosteffectiveness.pdf.
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Alongside legal advice providers, the United Kingdbas long permitted a range of
nonlawyer advocates to appear in certain fora, asctocial security hearings, immigration
hearings, industrial tribunals, and mental headthaw tribunals. A landmark study conducted
by a commission chaired by the Lord Chancellor tbtivat lay specialists had a positive impact
in all four types of administrative proceedings arete second to lawyers only in “industrial”
(i.e., employment) disputé®. The judges presiding over these hearings agf@aere was little
agreement about the need for legal skills, althalgtiibunals agreed that specialist skills were
required. In social security appeals, the viewribfinals was overwhelmingly that specialist lay
advisers weras good, and probably better, than the soliciteis occasionally represented
appellants.®

For social security hearings in the U.K., the sttalynd that access to legal advice from
nonlawyer advisors almost doubled their odds ofssis on appeal. “In cases where appellants
had not obtained advice before their hearing, dppeare allowed in just over one-quarter of
cases (26%). Where appellants had obtained alleicee their hearing, appeals were allowed
in about 46% of cases® And this was not the only benefit: Another adege of obtaining
pre-hearing advice was “to increase appellantshcesa of succeeding by increasing the
likelihood that they will attend their hearing?”

Canada is another common law country that has ssftdly expanded the use of

nonlawyer resources. Since 2007, Ontario has etldweensed paralegals to engage in the

3¢ Sandefurlegal Advicesupra at 305.
37 Genn & Gennsupra at 216 (emphasis added).
381d. at 68.
391d. at 68-69.
13
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limited independent practice of law. A study fiwears into the licensing scheme surveyed 1,000
people who had used these services for “traffiglsataims, landlord/tenant, worker’s
compensation, real estate, probate, and familg&s8f Those surveyed stated that they went to
paralegals because their services were more alflaiddeir matters were too simple to require a
lawyer, and they believed the paralegals were éxpesd specialists:

Research also suggests that removing antiquatednsao the use of nonlawyer
specialists can increase the likelihood that pewjlldake action on their civil justice issues.
For example, Professor Sandefur has compared staddressing how people confronting civil
access to justice issues respond to those proltetihe United States and the U.K. As shown
below, the results (whether they reported (i) dainthing, (ii) using nonlawyer resources, or

(iif) retaining lawyers) are striking:

40 Sandefurlegal Advicesupra at 294.

411d. Another prominent example of a non-lawyer assisigarogram is South Africa’s
Community Advice Offices, which are staffed by pagals and have a “long history of

providing advice and information services to peapt® are marginalized through poverty,
social circumstances, and geographical locatiotingl@ack to the apartheid era” on legal issues
such as benefits, water sanitation, and housimgld8n KrantzThere Is No Justice When Low

& Modest Income DC Residents Are Forced to ReptéeRaemselves in Civil Casez4 U.D.C.

L. Rev. 18 (2021).
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A Comparison of How People Handle Civil Justice Problems
Involving Money and Housing:
United States (1992) and England and Wales (2004)

ETILTA
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F
E 15% 1
O England and
-9 1
10% Wales, 2004
5% - ! B
']‘n-'i ' T T 1
Do Mothing  Non-legal  Go to Law
Third Party
Response to Civil Justice Problems

Data for the United States are based on 1077 problems involving
housing, real property, personal finances, and consumer needs from a
sample of 3,067 households. The reference period for problems s one
vear.” Data for England and Wales are based on 453 problems
invalving livelihood, other sources of household income, housing
security, housing conditions, and debt and credit from a sample of 4,667
individuals. The reference period for problems is three years or since
the respondent turned eighteen. ™

FIGURE 4

Rebecca L. Sandefufhe Fulcrum Point of Equal Access to Justice: Legal Nonlegal
Institutions of Remedy2 LoYyoLA L.A. LAwW REv. 949, 969 (2009).

The chart above shows that in the United Statsplp with access to justice problems
are nearly as likely to do nothing, as to seek helm a legal resource. By contrast, respondents
in the U.K. (specifically, England and Wales) ofterailed themselves of nonlawyers, such as
the Citizens Advice offices.

This research supports plaintiffs’ claims in tbése that Justice Advocates who are
trained by Upsolve would be a valuable resour&e)ylito markedly improve the current

15
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problem of underrepresentation (even taking intmant the limited extent of legal aid ap
bonoassistance that is available to New YorkefS)st, it makes sense that trained nonlawyers
who have experience with a specialized legal po(eg, debt collection proceedings or
housing court proceedings) would be capable ofighog more practical and effective legal
advice than many attorneys, especially attorneys lndve not handled such matters. A Justice
Advocate who has handled 50 debt collection mattersexample, would likely provide better
representation than a patent lawyer who has nevdéoat in small claims court and last looked
at a consumer contract issue when studying fobéineexant?

Secondeven setting aside the ways in which Justice &Adtes may benore effective
than many lawyers, for the hundreds of thousandasdividuals facing debt collections actions
who cannot afford counsel (or fiqto bonocounsel), representation by these nonlawyers is
plainly better than no representation at all. Angervision of Justice Advocates jp bono
counsel is neither necessary nor feasible to effdgtaddress this problem, as the above studies
have shown.

Third, the research discussed above shows that a sbapjwerful benefit of access to
free representation by Justice Advocates (or simibalawyer representatives) is that the
individuals concerned become more invested in tteses and are much more likely to engage

with the judicial process (including appearing aud). In this way, too, the Upsolve program

42 Studies have shown that the effectiveness of leswersus nonlawyers turns more on
specialized experience than formal qualificatiomshsas a bar license. Herbert M. Kritzer,
Legal Advocacy: Lawyers and Nonlawyers at WHER (1998); Anna E. Carpenter, Alyx Mark,
& Colleen F. Shanahaityial and Error: Lawyers and Nonlawyer Advocatd? Law & Soc.
INQUIRY 1023, 1028 (2017).
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not only helps the individuals facing debt collentactions, but also the courts hearing these
cases and the justice system more broadly.

B. Communities in the United States Have Also Begufo Successfully Rely on
Trained Nonlawyers To Address the Access to Justiceap

Courts, civil justice advocates, and scholars actios United States are starting to
recognize the access to justice gap and the appaahlawyer solutionsSee, e.g.Turner v.
Rogers 563 U.S. 431, 448 (2011) (refusing to grant agatical right to counsel in child
custody hearings in part because “assistance titherpurely legal assistance” can help ensure
fairness). Many states have responded with models that e@eutbcess of the Citizen Advice
offices in the U.K. And when nonlawyers are aua#a people use them.

In Wisconsin, for instance, nonlawyers are permiteehelp individuals involved in
certain legal proceedings. In 1991, 22% of all lyge representatives in Wisconsin
unemployment compensation appeals were nonlaw§8%$;of representatives in state tax
appeals were nonlawyet.Other states are in various stages of expandigig dwn licensed
legal practitioners. Limited-license legal techans can help with document preparation and
family law advice in Washington, while certifiedyld preparers can prepare legal documents in
Arizona and Californiéd?

The federal government also allows representatyondmlawyers in certain
administrative hearings. For immigration hearirmger 2,000 federally accredited nonlawyer

immigration representatives deal with all sort¢egfal matters faced by their clients, including

43 Sandefurlegal Advicesupra at 290.

44 Leslie C. Levin,The Monopoly Myth and Other Tales About the Supgyriof Lawyers 82
FORDHAM L. REV. 2611, 2615-16 (2014).
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representation in immigration court and beforeBbard of Immigration AppealS. The Social
Security Administration advises claimants appeatiaterminations of their right to
representation, but it does not require that tmepeesentatives be licensed attorn®ys.

To be sure, nonlawyers are not the solution foryegase (including in complex cases
that present novel questions of lat4jput this does not mean that they are not a golodico
here. To the contrary, the social science researgbests that Justice Advocates will
significantly help the hundreds of thousands of Néwkers who otherwise would be likely to
default in response to debt collection actionsis Thll lead to more just outcomes. It will also
help overburdened state courts decide more caséeanerits—rather than on the happenstance
of which defendants are unable to afford counseltloerwise unable to mount their own
defense. And it will further public confidence amdst in our legal systeff.

CONCLUSION

Like lawyers, nonlawyers need to study and traiprtiperly advise people on their legal
problems. The program developed by Upsolve, whicludes comprehensive training,
proposes to do just that. For the sake of the taalsdof thousands of New Yorkers in dire need
of these services, and the state court judges dngwn these cases, this Court should grant

plaintiffs’ motion for a preliminary injunction (aultimately grant declaratory and permanent

4% Sandefurlegal Advicesupra at 290.

46 Kritzer, supra at 113;see als@ocial Security Administratiory,our Right to Representation
(2020), https://www.ssa.gov/pubs/EN-05-10075.pdf.

47 Professor Sandefur’s research suggests that tiedibef representation (as defined strictly by
case outcome) varies significantly with the compleat issue. Sandefutegal Advicesupra
at 306; Levinsupra at 2618.

48 SeeSandefurlegal Advicesupra at 301-02.
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injunctive relief on the merits) in favor of allomg Upsolve and its Justice Advocates to provide
these much-needed services without running afoNest York’s restrictions on the

unauthorized practice of law.
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