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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

NEW JERSEY CARPENTERS HEALTH FUND,
NEW JERSEY CARPENTERS VACATION FUND
And BOILERMAKER BLACKSMITH NATIONAL :
PENSION TRUST, on Behalfof Themselves and All
Others Similarly Situated,

RAaintiffs,
08CV 8781(HB)
- against-

RESIDENTIAL CAPITAL, LLC, etal.,
Defendants.

------------------------------------------------------------------------ X OPINION AND ORDER
NEW JERSEY CARPENTERS VACATION FUND :

And BOILERMAKER BLACKSMITH NATIONAL :

PENSION TRUST, on Behalfof Themselves and All

Others Similarly Situated,

Aaintiffs,
08CV 5093(HB)
- against-

THE ROYAL BANK OF SCOTLAND GROUP, PLC,
et al.,

Defendants.

Hon. Harold Baer, Jr., District Judge:

Before this Court are motions to modify thetifexd classes to encoraps additional offerings
and designate additional claspmesentatives submitted by lead plaintiffs for two cases, 08 Civ. 5093
(the “Harborview” case) and 08 Ci8781 (the “RALI” case) (collectivgl“Plaintiffs”), pursuant to Fed.
R. Civ. P. 23(c)(1)(C). Plaintiffs bring claims und&ctions 11, 12(a)(2) and bbthe Securities Act of
1933, 15 U.S.C. 88 77k(a), [{&)(2) & 770, alleging that the deféants in both cases (“Harborview
Defendants” and “RALI Defendants”) made false amdleading statements in the offering documents
of mortgage-backed securities (“MBS”) with respiectheir compliance withinderwriting guidelines.
For the reasons set forth below, Plaintiffs’ mas to modify the class and designate new class

representatives are GRANTED in part and DENIED in part.
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DISCUSSION

“It is well-established that a oa has the inherent power and deton to redefine and modify a
class in a way which allows mainter® of an action as a class actiom”re Methyl Tertiary Butyl
Ether (MTBE) Products Liab. Litig.241 F.R.D. 435, 438 (S.D.N.Y. 200{internal citations and
guotation marks omittedsee also Sumitomo Copper Litig. v. Credit Lyonnais Rduse 262 F.3d
134, 139 (2d Cir. 2001) (“[D]istrict cours often in the begtosition to assess tipeopriety of the class
and has the ability . . . to alter or modify thesslacreate subclasses, amtettify the class whenever
warranted.”). In my prior opinionsl found that Plaintiffs satisfiethe Rule 23(a) requirements of
numerosity, commonality, typicality, and adequasge N.J. Carpenters Health Fund v. Residential
Capital, LLG 272 F.R.D. 160 (S.D.N.Y. 20113ff'd, 2012 WL 1481519 (2d Cir. Apr. 30, 2012)(J.
Carpenters 1), and that the Rule 23(b) requirementspoddominance and superiority were mt).
Carpenters Health Fund \Residential Capital, LLC08 CV 8781 HB, 2013VL 4865174 (S.D.N.Y.
Oct. 15, 2012)modified in part,288 F.R.D. 290 (S.D.N.Y. 2013){'J. Carpenters II") Ultimately, in
each case, | certified aads of “initial purchasers who boughtettsecurities directly from the
underwriters or their agents no later than trading days after the offering dat&l” J. Carpenters
Health Fund v. Residential Capital, L|.€88 F.R.D. 290, 296 (S.D.N.Y. 2013)(J. Carpenters 1lI")
Plaintiffs’ present motions to modify the classesd designate additional class representatives stem
from those decisions, as well as this Court’s pdiecisions on Plaintiffs’rad Defendants’ Motions for
ReconsiderationN.J. Carpenters Healthund v. Residential Capital, LL@®8 CV 8781 HB, 2013 WL
1809767 (S.D.N.Y. Apr. 30, 2013){:J. Carpenters VI?)N.J. Carpenters Health Fund v. Residential
Capital, LLC 08 CV 8781 HB, 2013 WL 66688 (S.D.N.Y. Dec. 18, 2013).

| presume familiarity with those opinions and inmarate my prior analysis and determinations
regarding Rule 23 (a) and (b) by reference. | exarbglow only whether the modification of the classes
to incorporate the new offerings and the designaifarew class representatives impacts those rulings
that | have already made with respect to thesctaertification requirementis the Harborview case,

Plaintiffs seek to add ten new offerings the two offerings already in the cld&smd designate two

! Plaintiffs seek to add HarborView Mortgage Loan Trust (“HVLMT”) 2006-7, HVLMT 2006-9, HVLMT 2006-10, HVLMT
2006-11, HVLMT 2006-12, HVLMT 2006-14, HVLMT 2006-5, HVLMT 2006-6, HVLMT 2006-8, HVLMT 2007-1,
HVLMT 2007-2 and HVLMT 2007-5. | have already dismissed the HVMLT 2006-8 Offerings and the HVYMLT 2006-10
Offerings for lack of standing undBolice & Fire Ret. Sys. of City of Detroit v. IndyMac MBS, |21 F.3d 95 (2d Cir.

June 27, 2013) (hdyMac') and so have excluded them from further consideration here, leaving ten new offerings.
(“proposed Harborview Offerings”N.J. Carpenters08 CV 8781 HB, 2013 WL 6669966 (S.D.N.Y. Dec. 18, 2013).
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institutional investors, lowaublic Employees Retirement Systems and Midwest Operating Engineers
Pension Trust Fund, as class representatives. Dpeged Harborview Offeringsere all issued under
the same two Registration Statementwage the Original Hdorview OfferingsSeef 1 Harborview
Consolidated Third Amended Complaint (“HTACAdditionally, all offerings were underwritten and
sold by the same entity, RBS, and all offerings had the same Sponsor, Seller and DepeaitdAC

1 2, 3, 6. In the RALI case, Plaintiffs seek to add thirteen new offétimgse four RALIofferings
already in the classand to designate Local 74 USWU Weé#dfund as a class representative. The
proposed RALI Offerings were all issued pursuarthtbsame two Registration Statements filed with
the SEC by RALISe€ef 1 RALI Consolidated Third Amended Complaint (“RTAC”). Additionally, all
offerings were underwritten and sold by Citigroup]ddman Sachs & Co. or UBS, and all offerings had
the same Sponsor, Seller and Deposi@@eRTAC 1 3. In RAL| Plaintiffs also propose a new class
definition based on the current expaddactual record. Athe outset, as | reread Defendants’ papers
and this opinion, | was reminded of a thought ascribelbert Einstein, it golike this, insanity is

doing the same thing over and ovadaxpecting different results.

1. Rule 23(a) Requirements
A. Numerosity

In each of my prior opinions, | have held that plaintiffs satisfied numerosityN Se€arpenters
I, F.R.D. 160, 163-164 (S.D.N.Y. 201N;J. Carpenters 1108 CV 8781 HB, 2012 WL 4865174 at *1
(S.D.N.Y. Oct. 15, 2012nodified in part288 F.R.D. 290 (S.D.N.Y. 2013). Here, where the classes
have been expanded, Plaintiffaiply meet numerosity requiremsnDefendants in both cases argue
differently, they contend that easidividual offering constitutes subclass and looked at that way,
numerosity fails. Not s&ee N. J. Carpenters D8 CV 8781 HB, 2012 WL 4865174 at*1 n. 1
(S.D.N.Y. Oct. 15, 2012)\.J. Carpenters 111288 F.R.D. 290 (S.D.N.Y. 2013pefendants suggest that

in my prior order | certified subcaes, again not so. While my prapinion was clear, to dispel any

2 The current class includes HVLMT 2006-4 andIHWT 2007-7 (“Original Harborview Offerings”).

® Plaintiffs seek to add RALI 2007-Q02, RALI 2006-QS8, RALI 2006-QS18, RALI 2006-Q010, RALI 2007-QS5, RALI
2006-QS7, RALI 2006-QS11, RALI 2007-QS4, RALI 2006-QS9, RALI 2007-QS7, RALI 2007-QH2, RALI 2007-QH5,
RALI 2007-QH6, RALI 2006-Q03, RALI 2007-QH3, RALI 2007-QS2, RALI 2006-Q05, RALI 2006-Q06 and RALI
2006-QS15. | have recently decidedttthe Deutsche Bank AG Offerings RAR006-QS18, RALI 207-Q02, RALI 2006-

QS11, RALI 2006-QS9, RALI 2007-QS4, and RALI 2007-QS-7 do not have standingndgstac and so have excluded

them from further consideration here, leaving thirteen new offerings (“proposed RALI OfferiNgs"Carpenters08 CV

8781 HB, 2013 WL 6669966 (S.D.N.Y. Dec. 18, 2013)

* Currently, the class includes purchasers of Certificates in the RALI 2007-QS1, RALI 2007-QH4, RALI 2007-Q0O4, and
RALI 2006-QO7 (“Original RALI Offerings”).
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misunderstanding, I'll put in italics this time1 certified one class in each ca$¢J. Carpenters lll,

288 F.R.D. 290, 296 (S.D.N.Y. 2013)I édopt Plaintiffs’ proposal anthodify the class definition in

both cases as follows: initial purcleas who bought the securities directly from the underwriters or their
agents no later than ten trading days after the ofjatate.”). This is now ththird time that | have
articulated my view on numerogitindeed, the numerosity of tietass has only increased with the
inclusion of additional offerings; thi®aintiffs in both cases continte satisfy this requirement.

B. Commonality

Similarly, while I have found that Plaintiffs sdtesi commonality in each of my prior class
certification decisions, Defendants argue thabiwmnality is now defeated; again, not so.Wal-Mart
Stores, Inc. v. Duke431 S. Ct. 2541, 2551 (2011y(al-Mart”), the Court wrote, “What matters to
class certification ... is not theisang of common questions—evendroves—nbut, rather the capacity of
a classwide proceeding to generate comarmswersapt to drive the resolution of the
litigation.”(ellipsis and emphasis woriginal)(internal quotation marks and citations omitted). Here,
Plaintiffs have demonstrated that the commoastjons at issue, Defendants’ compliance with
underwriting guidelines and due diligence requiretm@md nondisclosure of adverse information, will
“generate common answers apt to drikie resolution of the litigationldl. Indeed, as Judge Rakoff
noted in another MBS case, “the Supreme Court’s clarifying languayaliMart has no effect on the
commonality determination in this case. The canmuestions presented thys case—essentially,
whether the Offering Documents were false osleading in one or more respects—are clearly
susceptible to common answemBlib. Employees’ Ret. Sys. of Nsgpi v. Merrill Lynch & Co., Ing.
277 F.R.D. 97, 106 (S.D.N.Y. 2011Merrill Lynch”). The addition of newofferings and new class
representatives does not disturb @mslysis. Thus, consistent with ryior class certification opinions,

commonality is satisfied.

C. Typicality
| have previously held that typicality was satisfibid). Carpenters,1272 F.R.D. 160, 165-168
(S.D.N.Y. 2011)aff'd, 2012 WL 1481519 (2d Cir. Apr. 30, 2012nd neither the proposed Offerings

nor the new class representativesng®s my consideration of this issue.

® Indeed, Defendants in neither case dispute thattflaihave established typicality.
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D. Adequacy
I. Harborview
Harborview Defendants argue that the classasgtatives will not adequately represent class
members who purchased certificates in other offeridgsvever, in my prior decisions, | have made
clear that this difference alone doed defeat adequacy as longcasflicts or antagonism do not exist
between class members and representatives:

The requirement of adequacy is satisfied wtiba representative parties will fairly and
adequately protect the interestslod class.” Fed.R.Civ.P. 23(a)(4).district court must inquire
whether “1) plaintiff's interests arantagonistic to the interestather members of the class and
2) plaintiff's attorneys are qualified, exparced and able taoduct the litigation.’In re Flag
Telecomm. Holdings, Ltd. Secs. Litig74 F.3d 29, 35 (2d Cir.2009). “In order to defeat a
motion for certification [any conflict ahterest] must be fundamentald. | already found that
the adequacy prong was satisfied in my p@pinion, 272 F.R.D. at 164-5, and see no reason
why | should change this analysis.
N. J. Carpenters 111288 F.R.D. 290, 296 (S.D.N.Y. 2013). Heagain, | see no reason, nor have
Defendants offered any, why | walteconsider my view on thisatter. The proposed Harborview
Offerings involve the same Defdants and allege the same coridigcthe Original Harborview
Offerings, thus their inclusion ite class creates no new conflicBoposed class representatives lowa
Public Employees Retirement Systems and Midvgsrating Engineers Pension Trust Fund purchased
Certificates in HVMLT 2006-11 andVMLT 2006-7, respectively, eachitlin the ten days of the
offering. Indeed, the inclusion of additional daspresentatives who made purchases in different

offerings strengthens the adequacyegresentation; thus, this requirarheontinues to be satisfied.

il RALI
In RALLI, Plaintiffs have proposed Local T4SWU Welfare Fund (“UB/U Welfare”) as an

additional class representative. W8 Welfare purchase@ertificates in the RALI 2007-Q0O2 Offering,
an offering underwritten by Deutsche Bank AG.damtly held that Deutsche Bank AG offerings,
including RALI 2007-Q02, do not have standiaowing the Second Circuit’s decision indyMac

N.J. Carpenters08 CV 8781 HB, 2013 WL 6669966 (S.D.N.¥ec. 18, 2013). Accordingly, USWU
Welfare cannot be a class representative Isecaus no longer a member of the cl&se Cordes & Co.
Fin. Servs., Inc. v. A.G. Edwards & Sons, 1802 F.3d 91, 101 (2d Cir. 2007) (“[T]o have standing to
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Sue as a class representative it is essential thatraifbimust be a part dhat class . . . ”)(internal
citations and quotation marks omitted).

However, the proposed RALI Offerings mayrepresented by the curteriass representative
New Jersey Carpenters Healtidavacation Funds (“New Jersey Cangers Funds”). | have already
held that New Jersey Carpenters Funds are atiege@esentatives ancetproposed RALI Offerings
do not change my analysis.J. Carpenters,1272 F.R.D. 160, 164 (S.D.N.Y. 2014ff'd, 2012 WL
1481519 (2d Cir. Apr. 30, 2012). In addition, as | haxglaned with respect to Harborview, the fact
that the New Jersey Carpenters Funds did not purcleasicates in dlof the offerings at issue does
not destroy adequacy because nioflict or antagonism between clasembers and representatives has

been shown.

2. Rule 23(b) Requirements

A. Predominance

| have previously held that whiladividualized aalysis may arise, particularly with respect to
certain affirmative defensesasls-wide issues predominaBzeN.J. Carpenters |I08 CV 8781 HB,

2012 WL 4865174 (S.D.N.Y. Oct. 15, 2018)odified in part 288 F.R.D. 290 (S.D.N.Y. 2013).
Defendants argue that with the inclusion of theppsed Offerings, temporahd knowledge differences
between class members will be exacerbated, defeating predominance. Of course, with new offerings
added to the class, there are muoffering dates at issue. Howevarpdifying the class to encompass
additional offerings does not chanilpe ten-day timeframe that | determined effectively limited the
scope of the class.

Defendants also suggest that class membeyshanze had individualized knowledge because of
news stories concerning mortgaupgecked securities and because some class members are sophisticated
investors. However, each of these argumentswedtl. First, publicly aviable news stories do not
create individualized knowledg8ee, e.g., Merrill Lyngt277 F.R.D. at 116 (“While Defendants cite to
generic news reports regarding the mortgage-bastedrities market, these reports do not directly
focus on the Certificates hereisdue,” and finding that these nereports had not created inquiry
notice). Indeed, even assuming that the news repoovvided some knowledge to investors, this
information is “subject to generalized proolii’re IndyMac Mortgage-Backed Sec. Litig86 F.R.D.

226, 239 (S.D.N.Y. 2012)hdyMac”) ; see also Merrill Lynch277 F.R.D. 97, 119 (S.D.N.Y.
2011)( to the extent Defendants amgthat actual knowledge can ibgerred from the slew of
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newspaper articles and public reports they have sulohtd@tthe Court, this again is an issue subject to
generalized proof.”) While in minitial class certication decision, | was concerned that predominance
was defeated by individualized knowledge). Carpenters, 1272 F.R.D. 160, 168-70 (S.D.N.Y. 2011)
aff'd sub nom. N.J. Carpentes/7 F. App'x 809 (2d Cir. 2012), am expanded record | was satisfied
that individual knowledge did nolestroy predominance because ‘fetlee most sophisticated class
members did not have access to theaalue diligence results and loan files for the certificates at issue
and are therefore likely to seibject to the same knowledged due diligence defens®&N’J. Carpenters

Il, 08 CV 8781 HB, 2012 WL 48634 (S.D.N.Y. Oct. 15, 2012hodified in part 288 F.R.D. 290
(S.D.N.Y. 2013). As Defendants have failed to produceenas that disturb thianalysis, the proposed
Offerings do not changay finding that predominance is satisfied.

B. Superiority

I have previously found that classwide treatment is the superior method for adjudicating the
issues raised in these cadésJ. Carpenters 1108 CV 8781 HB, 2012 WL 4865174 at *5 (S.D.N.Y.
Oct. 15, 2012). Defendants in both cases now arguddtalise some class members have opted out of
the class, superiority is defeated. Should suchrgnment be credited, feslass actions would ever
reach the trial room. These cases are good examiphesv far-fetched this argument appears to be.
Defendants do not dispute that onlpeninvestors have opted outtbé Harborview case. Harborview
Defs.” Opp. Mem. at 19-2DSimilarly, there is no dispute that grflfteen investors have opted out of
the RALI case. RALI Defs.” Opp. Mem., Hall Decl. Ex. 29. Notwithstanding these opt outs, hundreds of
investors remain in each caSmeHarborview Pls.” Reply Mem., Eisenkraft Decl. Ex. 4; RALI Pls.
Reply Mem. at 9. These few opt-ouls not defeat superiority. Indedtle fact that sonany investors
remain in these lawsuits militates in favor of adjudigathe issues as class actions. Thus, superiority is

satisfied.

3. Damages
Defendants also argue that Plaintiffs have thiteestablish an appropriate damages formula.
Defendants assert that the recent Supreme Court de€isianast Corporation v. Behrenti33 S. Ct.

1426 (2013)(Comcastl), requires a new damages analysis hem@vever, as | have already recognized,

® Lawsuits brought by Fannie Mae anddttie Mac are excluded, as they have been specifically excluded from thSelass.
Harborview PIs.” Notice of Motion at 1, n. 1 (Dckt. No. 224).
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section 11(e) of the Securities Act sets outditger method for calculating damages in this ddsk.
Carpenters | 272 F.R.D. 160 at 167 (S.D.N.Y. 201aijf'd, 2012 WL 1481519 (2d Cir. Apr. 30, 2012).
While Comcastrequires that “any model supporting a pldfigtidamages case must be consistent with
its liability case,”"Comcast133 S. Ct. at 1433(internal citatioasd quotation marks omitted), and this
analysis is not limited to the anti-trust contesde Wang v. Hearst Cor2013 WL 1903787 (S.D.N.Y.
May 8, 2013), it is inapposite here, where dgesareflect liability by statutory formula.

4. RALI's Proposed Class Definition

In the RALI case, Plaintiffs seek to revise theass definition to comst of “all purchasers of
certain RALI MBS Certificates pursuant or trabksato the Offerings who purchased on or before
October 17, 2007, the date of thetflswngrade of RALI Certificatedhe ‘Downgrade Date’).” Pls.
Supp. Mem. at 1. Interestingly, this is a cldefinition that | have previously rejectdd.J. Carpenters
II, 08 CV 8781 HB, 2012 WL 48634 (S.D.N.Y. Oct. 15, 2012hodified in part288 F.R.D. 290
(S.D.N.Y. 2013). The concerns ttgaverned my earlier decisiomnain. The number of offerings at
issue here, particularly with the thirteen propoBéd.l Offerings, will create a class with seventeen
offerings. Plaintiffs argue for this new definitiomhich expands the class for several months beyond the
ten-day-class currently ddied, on the grounds that (1) investdraded almost $6.8 billion in RALI
certificates between the " frading day (when the class currentlgses) and the Downgrade Date; (2)
there is no evidence that any purdrasad individualized knowledge; &3) the offerings were traded
at an average weighted price of 98.46 — veogelto 100, indicating no discount had been applied.
Plaintiffs also assert thatdlrecent Second Circuit decisionlimre: US Foodservice Inc. Pricing
Litigation, No. 12-1311-cv, 2013 U.S. App. LEXIS 18141 (2d Cir. Aug. 30, 20§ (Foodservicg
supports their position that class members’ purehas offerings at inflated prices constitute
circumstantial evidence that the purchasers dichage evidence of the alleged misstatements. While
US Foodservicenay strengthen Plaintiffs’ position witkspect to investdmowledge, it does not
require the large class expanstbat Plaintiffs propose. Indeeldam not convinced that such a
significant expansion of the classnarranted at this time, or thatctuan expansion would not disrupt

other class certification requirements.



CONCLUSION

I have considered the parties’ remaining arguments and find them to be without merit.
Because the proposed Offerings’ in both Harborview and RALI comport with the class certification
requirements under Rule 23(a) and (b), as I articulated these requirements in my prior decisions, the
class in each case is expanded to include those offerings. In Harborview, Iowa Public Employees
Retirement Systems and the Midwest Operating Engineers Pension Trust Fund are added as Class
Representatives. Plaintiffs’ motions for class modification and designation of new class representatives
are GRANTED, except to the extent that Local 74 USWU Welfare Fund is not designated as a class

representative in the RALI case. The Clerk of the Court is instructed to close the two motions and

remove them from my docket.

SO ORDERED \
December a" , 2013
New York, New York
Hon. Harold Baer, Jr.
U.S.D.J.

7 Excluding those offerings which do not have standing under the Second Circuit’s IndyMac decision. See N.J. Carpenters,
08 CV 8781 HB, 2013 WL 6669966 (S.D.N.Y. Dec. 18, 2013).
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