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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

AMERICAN GENERAL LIFE INSURANCE
COMPANY,

Plaintiff, : 08-cv-06843 (NSR)
-against- : OPINION AND ORDER

DIANA SPIRA 2005 IRREVOCABLE LIFE
INSURANCE TRUST, AARON AZRYLEWITZ,
as Trustee, and SIMON SPIRA,

Defendants, :
............................. —_— X

NELSON 8. ROMAN, United States District Judge:

Plaintiff American General Life Insurance Company (“American General’”) commenced
this action by complaint filed July 31, 2008, against Defendants Diana Spira 2005 Irrevocable
Life Insurance Trust, Aaron Azrylewitz as trustee (jointly, the “Trust”), and Simon Spira. With
this action, as narrowed by the parties’ paitial settlement (see dkt. no. 120), American General
seeks fo void and rescind a life insurance policy issued in 2005 (the “Policy”), which American
General allegedly issued based on material misrepresentations concerning Diana Spira’s income
and net worth made in a policy application and accompanying financial questionnaire.

Simon Spira (“Simon”) and Diana Spira (“Diana”) were husband and wife. Both are
deceased at this time, and Simon’s estate has been terminated from this action pursvant to the
parties’ partial settlement, which resolved all claims centered on a second life insurance policy
issued in 2006. Intervening third-party plaintiffs, the Spiras’ children, likewise have been

terminated from the action pursuant to the settlement. Thus, American General and the Trust are
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the only remaining parties. American General and the Trust now mocaasmove,
respectivelyfor summary judgment pursuant to Federal Rule of Civil Procedure 56.

American Generainoves forsummary judgmenin CountThreeof its complaint, which
seeks declaraty relief rescindinghe Policy American General alsooves to dismisthe
Trust’s coungr-claim for breach of contracAmerican Generahereby seeks to avoid any
contractual obligation to pay the Truke $5 million face value of the Policyhe Trustopposes
American General’'snotion and crossoves fo summary judgment based on the affirmative
defenses of waiver and estoppel.

The twomotions are consolidated for purposes of this opinion and order. Both motions
are DENIED for the reasons outlined below.

l. FACTS

The facts are gleandbm the partiesRule56.1 satemend, declarationsand exhibits,
and are not in disputexcept wherao noted. As a threshold mattdmerican General moves
to strike certain statements in the TruRide 56.1 statement of material facts. The Court grants
that motionas to argumentative statements in the Trust’s Rule 56.1 submission and as to
purported factual statements which are unsupported by any citatecotalevidence.See
Goldstick v. Hartford, Ing.No. 00€v-8577, 2002 U.S. Dist. LEXIS 15247, at *3 (S.D.N.Y. Aug.
19, 2002). Beyond that, the motion is denied with respect to the Rule 56.1 statement.

American General also moves to strike categories of exlaibtismpanying the Trust's
Declaration of David Benhaim (the “Benhaim Declaration” or “Benhgul.”) which
American General contends are eithenduthenticated exhibitggxhibits AG, I, AA, BB, GG)
or “inadmissible hearsay(exhibits AG, I, J, AA, BB). That portion oftie motion to strike is

denied. It is true that factual assertions in an affidavit from counsel merely “familiar wath th



facts and circumstances of the matter” are insufficient on summary judgmeéntay be

stricken See Batori v. Am. Permalight, In&o. 03ev-8960, 2004 U.S. Dist. LEXIS 23233, at

*8 (S.D.N.Y. Nov. 16, 2004)Here, however, the Benhaim Declaratiand a supplement

theretg do not contain substantivactual assertionsRather, the declaratiorsgekto establish

only, based on personal knowledge of the litigatibat American Genergbroduced in

discovery the purportedly “unauthenticated exhibifEtie Court finds that the declarations are
sufficient at this stage of the proceedings, where there does not appear to beadtlyosptite
about the nature or reliability of these docume@t.John Paul Mitchell Sys. v. Quality King
Distribs. Inc, 106 F. Supp. 2d 462, 472 (S.D.N.Y. 2000) (documents’ form and content, coupled
with the act of production, suffices for authentication purposes at the preliminaryimjunct
stageof the proceedings Presumably, the Trust will call an American General custodian of
recordsas a trial witness tturther authenticate these documeattthe appropriate timer the

parties will arrive at a stipulation. Additionally, the Court denies the motion te stislofar as

it is based on the hearsay rule, as the documents in question, on their face, appear to be
admissible business recordSentury Pac., Inc. v. Hilton Hotels Cor@®28 F. Supp. 2d 206, 215
(S.D.N.Y. 2007)aff'd 354 Fed. App’x 496, 496 (2d Cir. 2009) (“Hearsay evidence is admissible
at the summary judgment stage if the contents would otherwise be admissiblé)at trial.

The Courtalsodenies the motion to strike certain exhibits on grounds of relevance,
which is an objectiothat, at this stagéargely goes to the weight accorded any particular
document.Finally, based on the representations in the supplemental Benhaim declahation,
Court denies the motion to strike exhibit GG, which is a document summarizing voluminous

business recordsSeeFed. R. Evid. 1006ee alsdtCommercial Data Servers, Inc. v. IBRB2 F.



Supp. 2d 50, 58 n. 3 (S.D.N.Y. 2003) (permitting submission of supplemental affidavit or
declaration to further authenticate documents on summary judgment).

Having so ruled on theotion to strike, the Court will endeavor to summarize the
materialfacts of this case.

A. Policy Application

On November 7, 2005, Diana Spas the insuredand the Trust as owner and
beneficiary, executed an application %5 million Flexible Premiumdjustable Life
Insurance Policy from insureiymerican GeneralDeclaration of Kathleen Maio (“Maio Decl.”)
Ex. A-3. Diana was eightyhree years old at that tim&.he purpose of the Policy was to insure
herlife, and therebyo provide cash to covestate taxes and other costpected at the time of
her death.Seed. The Trust was the proposed beneficiary of the Poligron Azrylewitz
(“Azrylewitz”) was the trustee of the Trust, and the Trust beneficiaries were: Kolel Emems
Vemunah Viznitz (a non-profit organization); and the Spiras’ two sons, Gershon and Sholem.
Id.

Although the Policy application described Diana as “retired,” it also repred
household income of $600,000 (presumably, annualized) and a net worth of $13 rtdllion.
Theanticipated premium payment was $356,000 annuddly.The Policy applicatiomoted
three other life insurance policies previously issued on Diana’s life (1991, $100,000; 1995,
$250,000; and 1999, $1.5 millipnid.! Diana signed the application pposed insured, and
Azrylewitz signed on behalf of the Trust. In executing the application, thetaigsaattested to
having read the statements therein, ey affirmed that the statement®re “trueand

complete to the best of [theknowledge ad belief.” Id. Inexplicably, Denver, Colorado is

1 Two otherAmerican Generalinderwritten policies also existedith a total face value 250,000 for an
aggregat®f $2,100,000 then existing on Diana’s life. Benhaim Decl. Ex. L.
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listed as the place of execution, but the parties dgegéhe application and other relevant
documents were generated and executed in New York, where all relevant iaidhachi
domiciled.

B. American General’s Diligence

1. Financial Questionnaire

Before issuing the Policdmerican Generajathered other supporting information from
Diana, Simon, and Azrylewitz. Firgdmerican Genergbrocured additional written submissions
from Diana on a financial questinairedated the same day as the Policy application, November
7, 2005. Maio Decl. Ex. A-4. On the questionnaid@naagainrepresentethat her preaax
income from all sources was $600,000. She specified that this included $120,000 in salary or
wages and $480,000 in unearned income (interest, dividends, and real estate itccoDi@na
again represged that her net worth was $13 million, which she specified was $11.87 million in
personal assets and $1.6 million in business assets, with $397,000 in liabilities (esoaigeg
estate taxes)ld. Asthey did for the Policy application, Diamad Azrylewitzsigned the
financial questionnaire and theredffirmedthat the information stated therein was “full,
complete and tre to the best of [their] knowledge and belief,” and moreover, that the
guestionnaire responses were a continuation and part of the Policy applitétitm contrast to
the applicationtself, however, the financial questionnaire prompted Diana fo(“lgeur”)
income and net worflandneither the prompts nor the responses clarifibdther the figures
encompassed the entire household (i.e., DaantESimon) or just Diana.See id.

2. Amplified Inspection Report
On November 15, 2005, a third-party venttbAmerican Generalinfolink, generatecn

“Amplified Inspection Report,” as an additional formArherican Generalnderwriting



diligence concerninthe Policyapplication. Benhaim DedEx. M. Infolink’s reportdetailed
Diana’s medical history and the absence of many risk factors (@akirg) cigaettes and
driving). In a financial section of the report, it stated that the applicant, Diavadexa joint
financial information with anual rental income of $600,000. The report noted, howéhar,
the applicant “declined to provide specific personal agsaten whileestimating her net worth
as $15,000,000 to $18,000,000, “primarily comprised of real estate,” with “no outstanding
liabilities.” Id.
3. Mid-Level Inspection Report

On November 18, 2003\merican Generabrdered a second report framrd-party
vendor, LabOne. The “Mid-Level Inspection Report” was generated on Decé@i005.1d.
Ex. S. Thigeportlikewise detailed Diana’s medical history and the absenoaoly risk
factors, and then laidut income and asset figures based on Simesjsonsegathered through
a telephonic interview (Diana is said to have been present in the backgrSeedy.

Thereportcontained the terffdeclined” (presumably, thmtervieweedeclined to state)
in certain unearned income rows (dividends, interest, net rentals) and noted only $19,200 in the
“other unearned income” and “total unearned income” rags.For assets, th®rm again
containel the ternmt‘declined” inthe stocks/bonds and cash rawsinoted $1,000,000 and
$12,000 in the real estate and car rows, respectivélyThe form noted0 in the total
liabilities rowand $1,212,000 in the total net worth roMl. Thus, the ultimaténcome and net
worth estimateseflected in thigeportweresubstantially lesthan the estimates in the Policy
application, the financial questionnaire, and the Amplified Inspection Report.

Separately, the Midlevel Inspection Report indicated thatDa had certain credit

“violations,” including at least one account in collections, and a credit limit of only $271800.



The report also included a questidmerican General says was put to Simegarding other
insuranceexistingon Diana’s life. Reflecting his response, the report noted only $100,000 in
preexisting insurance withew York Life,which, of course, is fdess than the aggregaia.1
million known to have been issued by way of five separate, preexisting polidies.

C. American Generd's Underwriting Standards

The parties have very different viewsArherican General’sinderwriting standards,
both in general, and as those standards relate to the Pahogrican General’sconcierge
group” underwrote the Policy. Supplemerdaiclaration of Jessica L. WilsonWilson Suppl.
Decl.”) Ex. B-9. That group specialized in underwriting “higalue” policies, which areften
issued for elderly applicants aack classified as higialue because the premiums guate
high. See id.

At least in principle, American General and the concierge galgqw underwriting
guidelines developed by Swiss Reinsurance Company (“Swiss Re”). MaideclThe
guidelines are designed to assess mortality risk and the potential firrmmsaqueneeof a
person’s deathld. Income replacement is one variable the guidelines consider, and the
guidelines specify that, beyond thge of sixtyfive, insurance for the purpose of income
replacement usually should reotceed three or fodimes income.ld. Ex. A-1 at AGS 1119-
1120.

Estate planning costs are another considerationthaysvere the primary consideration
and motivatiorfor Diands policy. Seed. Ex. A-3 at AGS 332.The Swiss Rguidelines
support issuance of insurance policies with a face value of approximately 50ésmef present
value of an estate’s expected net worth at the time of d&htiThus, if following Swiss Re

guidelines, American General underwritefeenwill rely on anapplicant’s estimated income



and net worth in deciding whether to issue a pokcylin calculatinghow large a policy to
issue.

D. Policy Issued

As noted, Diana and the Trust applied for a $5 million policy. On December 15, 2005,
after the aforementionatiligence, American General approved thieposed5 million face
value and issued that policyd. Ex. A-3. American Generatontendghat indoingsaq, it relied
on material misrepresentations in the November 7, 2005 application and financial gaéstionn
namely, that Diana had $600,000 in income and $13 million in net worth.

The Trust disputethe contention that these figures were mateaiadl the Trust
challenges the adequacy of available proof of Diana’s true income and et Battthe pares
appear tagree that neither she, nor Simon and her together, had $600,000 in income or $13
million in net worth in 2005.

E. Premiums Paid,Diana’s Death andClaims Made

American Generaleceived all required premium payments for the Potluy last of
which it received indJanuary 2007 Supplemental Declaration of Kathleen Maitv@io Suppl.
Decl.”) 1 5. Dianathendied on June 7, 2007, less than two years from theAdaégican
Generalissued the PolicyMaio Decl. Ex. A6. On June 13, 200Azrylewitz completed a
Proof of Death Claimant’s Statement behalf of the Trusseekig a lump sum payment of $5

million under the Policyld. Ex. A-7.2

2 An equivalent claim was made under an additional $5 million insuraniy plodit American Genat issued on
Diana’s life in 2006, for which Diana was the insured and Simon easwner and beneficiaryd. Ex. A-5. The
parties’ partial settlement eliminated any dispagdo the 2006 policy, but its issu# is noted here for context



F. Investigation and False Representations

AmericanGeneralkubsequentlynvestigated the claim, including by visiting Simon’s
home (Simon was alive then) to interview him and two of his grandsidres. investigative
interview took place on August 29, 200id. Ex. A-10. The Trust contends that statements
made during the tervieware both unreliable and inadmissible hearsay, but the parties agree that
the interviewees wengnable to verify representations in the Policy application and financial
guestionnaire regarding $600,000 in income and $13 million in net worth.

Later, at a depositioin the discovery phase of this litigatidiSimon testified that neither
Diana, nothe and Dianghad a net worth of $13 million in 200®eclaration of Jessica L.
Wilson (“WilsonDecl.”) Ex. B-2 (Tr. 88-89). Simon testified that hestire extended family
probably was worth more than $13 million, Imtconfirmed that his immediate household
consisted of only Simon and Diana, drelconfirmedhatthose twowere worthfar lessthan the
estimates on the Policy application and finangigstionnairewhich he said were inaccurate
See idat Tr. 99-100.

When prompted to inventory his assets, Simon described $1 niillzash in a safe and
a couple hundred thousand dollars in gold and diamadiddst 8889. Simon testified that in
2005, he had less than $2 millionhis safe and no assets elsewhere except “with the children.”

Id. As for income, Simon testified that he and his wife did not have more than $100,000 in

3 Simon ded shortly after his deposition, and thgsappears to be amdmissible declarant within the meaning of
Federal Rule of Evidence 8@j}(4), thus rendering his deposition testimony admissible at trial.



income since 2000, and in so testifying, Simon appears to have been considering botmedarned a
unearned incomeSee idat 9091.

Elsewhere, Simon’s testimomgft open the question of whether Diana had assets
separate from hisSeeBenhaim Decl. Ex. OOT{. 54 (she had “some” different assets . . . “I
don’t know exactly . . . | don’t know what she hgd"Read as a whole, howey&imon’s
testimonycontradictghe income and net worth representations made in the Policy application
and in thefinancial questionnaire.

G. Revised Analysis

American General contendsatreven assuming a net worth of $3 million, which is
high-end estimatbased orsimon’s deposition testimonymerican General would not have
issued thé5 million Policy, at least noif following Swiss Re guidelines. American General
contends, rather — and the Trust does not dispute this math — that Swiss Re guidelmas$aisin
million net worth estimate, support issuance of not more than $2.7 million in life insumance
2005. Maio Decl. § 11The parties dispute, howevehe extent to which American General
strictly followed Swiss Reguidelines Consequently, the parties disptite extento which
income and net worth representations in the Policy application and financiabgonestgwere
material.

. SUMMARY JUDGMENT STANDARD

Federal Ruleof Civil Procedure 56 states, in pertinent part: “The court shall grant
summary judgment if the movant shows that there is no genuine dispute as toexgl faat
and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving
party bears the initial burden of pointing to evidence in the record, “including depasitions

documents . . . [and] affidavits or declarations,” Fed. R. Civ. P. 56(c)(1)(A), “which ivéglie
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demonstrate[s] the absence of a genuine issue of material @albtex Corp. v. Catretd 77
U.S. 317, 323 (1986). The moving paalgomaysupport an assertion that there is no genuine
dispute by “showing . . . that [the] adverse party cannot produce admissible evidarnmeotd s
the fact.” Fed. R. Civ. P. 56(c)(1)(B)f the moving party fulfills its preliminary burden, the
onus shifts to the non-moving party, which must identify “specific facts showin¢htérais a
genuine issue fdrial.” Anderson v. Liberty Lobby, Ine77 U.S. 242, 248 (1986) (quoting Fed.
R. Civ. P. 56)Bennett v. Watson Wyatt & CAd.36 F. Supp. 2d 236, 244 (S.D.N.Y. 2001).

A genuine dispute of material fact exists when “the evidence is such that a rémsonab
jury could return a verdict for the nonmoving partahderson477 U.S. at 248&ccordBenn v.
Kissange 510 F. App’x 34, 36 (2d Cir. 2013gen. Star Nat'l Ins. Co. v. Universal Fabricators,
Inc., 585 F.3d 662, 669 (2d Cir. 200®0pe v. City of Waterbuyp42 F.3d 31, 35 (2d Cir. 2008).
Courts must “constru[e] the evidence in the light most favorable to the non-movingupdrty
draw[] all reasonable inferences infidsvor.” Fincher v. Depository Trust & Clearing Cotp.
604 F.3d 712, 720 (2d Cir. 2010) (quotislljanz Ins. Co. v. Lerned16 F.3d 109, 113 (2d Cir.
2005)). In reviewing the record, “the judge’s function is not himself to weighvttlerece and
determne the truth of the matter,” nor is it to determine a witness’s credilitglerson477
U.S. at 249see alsdaytor v. Elec. Boat Corp609 F.3d 537, 545 (2d Cir. 2010) (“The
function of the district court in considering the motion for summary judgment is regdtve
disputed questions of fact.”). Rather, “the inquiry performed is the threshold inquiry of

determining whether there is the need for a tridliderson477 U.S. at 250.
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1. DISCUSSION

A. Choice of Law

As this dispute turns on the common law of contract, a brieteladilaw analysis is
warrantedo determine which state’s contract law applies. “When a federal distri¢tsitsun
diversity, it generally applies the law of the state in which it sits, including thatssthoice of
law rules.” In re Coudert Bros. LLP673 F.3d 180, 186 (2d Cir. 2012)his Court is sittingn
diversity in New York, and under New York law;‘eenter of gravity’ or ‘grouping of contacts’
analysis"governschoice of law in a contract cas&lobalnet Financial.com, Inc. v. Frank
Crystal & Co, 449 F.3d 377, 383 (2d Cir. 2006) (internal citation omittédhder that analysis,
relevant considerations include: “the place of contracting, negotiationeafodrpance; the
location of the subject matter thfe contract; and the domicile of the contracting parties.”
Allstate Ins. Co. v. Stolar81 N.Y.2d 219, 226 (1993).

As noted, the Policy applicati@tatesDenver, Colorado as the place of execution, even
though no party has proffered an explanation for this. The parties agree, ratherr¢hatant
individual orconcerrhas a tie to Denver anidat the application for the Poli¢ggndthe
negotiation thereof) took place in New York. Likewise, the insured D&na,was domiciled
in New York, as wee all relevant individuals at the time the Policy was issued. The center of
gravity for the Policy therefons New York, not Colorado or elsewher&he parties agreand
consequently the Court will apply New York contract law to the pending motiooressl
motion

B. American General’'s Motion

American General’'s summary judgment motion is straightforwarfirst glance. The

companyargues that the Policy is voadl initio because it was issued in reliance on material
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misrepresentations, namely, tiésstatementthat Diana had $600,000 in income and $13
million in net worth in 2005. For a misrepresentation to suppsdission of an insurance
contract, there must have been a false “statement as to past or present fact, Inesidsucer
by, or by the authority of, the applicant for insurance or the prospective insured, farerthe
making of the insurance contract as an inducement to the making thereof.” NDavns.
3105(a). Scienter is not required. “Even an innocent misrepresentiatnaterial, will support
rescission.”In re WorldCom, Inc. Sec. Litig354 F. Supp. 2d 455, 465 (S.D.N.Y. 2005).

Onthe threshold question of whether there was a misrepresentation, Ant@eicaral
has met its burden. Diana and the Trust attestethtements of present fact regarding Diana’s
income and assets, on both the Policy application and the financial questionnaire. Sulgsequent
American General’s investigation aadidence profferetiave disproven the representations that
Diana had $600,000 in income and $13 million in net worth in 2005. Althiveghrust argues
otherwise, Simon’s deposition testimony squarely contradicts the reprementSee, e.g.
Wilson Decl. Ex. B-2 (Tr. at 99 (Q: “In 2005, did you or Mrs. Spira or both of you together own
$11.87 million in personal assets? A: “We didn’t, no.”Jhe burdennow shiftsto the Trust to
proffer admissible evidence demonstrating a material factual issue as to whetbevas
indeeda misrepresentation. The Trust challenges thdtyglof Simon’s deposition testimony,
arguing that the testimony left enough uncertainty regarding Diagséss raise questions, but
that is not the same as proffering rebuttal evidemtereover,the Court disagreesith the
Trust’'s assessment dfa deposition transcript. The Court finds that Simon’s unrebutted
testimonyestablishes thddianamisrepresented her income and net worth. This evidence would
support summary judgment in American General’s favor if it could be shown, asea ofiddiwv,

that the misrepresentations were material.
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By statute, materiality requires that “knowledge by the insurer of the ri@istepresented
would have led to a refusal by the insurer” to issue the policy under the same termBisN.Y
Law 8§ 3105(b)see also Chicago Ins. Co. v. Creitzer & Vogeln865 F. Supp. 2d 335, 342-43
(S.D.N.Y. 2003). “Ordinarily, the question of materiality of misrepresentagiaquestion of
fact for the jury. However, where the evidence concerning the materialigarsacid
substantially uncontradicted, the matter is one of law for the court to deterrRirezéss Plants
Corp. v. Beneficial Nat’s Life Ins. G&3 A.D.2d 214, 216N.Y. App. Div. 1976);see also First
Fin. Ins. Co. v. Allstate Interior Demolition Cord.93 F.3d 109, 119 (2d Cir. 1999) (“the burden
is on the insurer to establish that it would have rejected the application if it had known the
undisclosed information”).

When it comes to materiality, American General hangs its hat on the Swiss Re
underwriting guidelines. Those guidelines, it argues, hold that a $5 milliomintgupolicy was
not supportabléo replace Diana’'srueincome, which turned out to be far less than $600,000.
Rather, estate planning provisions in the guidelines would have qualified her for naharore
$2.7 million in insurance in 2005, using a $3 million net worth assumption as discussed above.
American Generahereforeargues that the false $600,000 and $3 million estimatre
material since the sam#5 million policy would not have issued had American General known
the truth about Diana’s income and assets. In response, the Trust arguesdlzaetissues of
material fact as to wheth@&merican General would have approved the $5 milRoticy even if
it knew about tB misrepresentationas demonstrated by American General’s willingness to
ignore red flags during the underwriting diligence processitandllingnessto deviate from the

Swiss Re guidelines to profit from the higalue life insurance market

14



The Cout finds that the Trust has proffered sufficient evidence to raise materiglifact
guestionsas towhether thesame $5 milliorPolicy still would have issued evé@mAmerican
General had known of the misrepresentations. FErstunderwriters’ testimong probative as
to how closely American General imlved the Swiss Re guidelines. Althougathleen Maio
testifiedthatAmerican Generalnderwritersare strictly boundby the guidelinesRobert Cicchi
testified that the primary underwriter for Diana’dipp, Tom Ahl, had discretion to deviate from
the guidelines.SeeBenhaim Decl. Ex. U (Tr. at 54 (Q: “So specifically as to the Diana Spira
policies, he had the discretion to deviate from the guidelines; is that correct?8# he
did.”)). For his pa, Tom Ahl testifiedsomewhat obliquely that he would, in fact, exercise his
discretion on issues such as review of medical recordghéite “wouldn’t be an idiot” in
doing so. Benhaim Decl. Ex. V (Tr. at 58). However abstrastimionyabout undesriter
discretiontends to undercut American General’s position that mathematical formulas in the
Swiss Re guidelines conclusively establish materiality.

Secondit is significant that in the most extensive thpdrty report prepared during the
diligenceprocess, the LabOne “Mid-Level Inspection Report,” the only figures listedaafter
telephonic interview wer$19,200 in unearned income and $1,212,000 in assets. The report also
noted “declined” in several rows. American Gene@itends it is not unusual for interviewees
to decline to provide financial information during such interviews, particuldmgmthe
information has been provided previously. This response, however, begs the question of why
request the Mid_evel Inspection Repbat all. Ifthe responses were basedaoninterview of
Simon, albeit conducted while Diana was in the room, and if American General did not (and
routinely does not) take issue with interviewees declining to state theiren@mothassets, that

tends to call into question just how rigorous the diligence is. And if less than rigj@oaisse
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the company does not follow up on interviewee declinations or potential discrepdraties, t
laxity tends to support the Trust’s position that American General’s zeal fovaigé-ife
insurance policies overshadowiggidiligence. This, in turmraisesquestions regarding the
materiality of the income and net worth estimates

Third, the Trust points to additionadcord evidencahichthe Trust arguedemonstrates
American General’s routingisregard for the Biss Re underwriting guidelines. Some of the
pointsthe Trust seeks to make are not persuasiva example, any mention of other insurers’
underwriting practices is hardly relevamlutual Ben. Life Ins. V. btley, 722 F. Supp. 1048,
1051 (S.D.N.Y. 1989). Additionallyeferences to similar policies American General issued
despite blank answers in policy applications are of limited relevance, bdb@usompany may
have verifiedhe applicants’ financial qliications through independent meanNat’| Specialty
Ins. Co. v. 218 Lafayette St. Corp., LUXD. 06€v-4210, 2008 WL 629994, at *4 (S.D.N.Y.
Mar. 10, 2008).Finally, discussion of the evolution of American General's pracafes
issuance of the Policy in 20@5of limited relevancéoo, because materiality is assessed at the
time the Policy issuedrrespective of subsequent remedial measuse® Fine v. Bellefonte
Underwriters Ins. Cq.725 F.2d 179, 183 (2d Cir. 1984).

Onthe other hand, as to certain other evidence, the Trust's arguments have more
currency. For example, American General concedes that, after inquiry, it learned that an
additional $250,000 in life insurance (two additional policies) existed on Diana’s lifepani t
what shenaddisclosed in the Policy application. In a case where the company says/ejget
was placed on the insuranteenet worth ratio, the discovery misstatements regarding
preexisting insurancargualty should have raised concerns and prompted follpvif American

General considered the information in the Policy application to be material.
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Additionally, the partiesbriefing highlightsdivergent views on the interpretation of a
notation in a business record made by underwriter Kathy Trindl. The Trust digtibstt
notation, “$6.8 million,referred to the maximum allowable insurance for Diana. Aggregating
the $5 million policy with $2.1 million in preexisting insurance, the Trust contends igsaanc
the Policy exceeded the 86nillion limit, thus further demonstrating the absence of true
diligence American General disputes this, arguing that the Trindl nothidno such
significance, andhat itsimply represented Trindl’s (inaccurate) estimattheftotalinsurance
tha would be in forceon Diana’s lifeafter issuance of the $5 million policy. For the Court’s
purposes on summary judgment, the record does not unequivocally support one interpretation of
the Trindl notation or the other, thus raising a factual question.

Ultimately, having weighed the parties’ submissionsthedevidenceited, theCourt
concludes that there is a genuine dispute of fact in this case on the mateaalgpntedf the
rescission claim. Thenderwriters had discretion to deviate from the guidelines. The company
did not take issue with possible discrepancies between the figures in the Policateppand
financial questionnaire and those in the Mid-Level Inspection Report, or with inteegsew
declining to provide such figures upon requédte companylso did not take issue with
Diana’s misstatements in the Policy application about life insurance then in karsiecertain
documentary evidence suggests, at least arguably, that the company wgsovitisue the
Policy even if it ekeeded a $6.8 million limit.

Presented with this evidenaereasonable jury could conclude that American General
would have issued treamePolicy even had it known Diana’s true income and net worth, and
that representations regardimgome and assetgere therefore immaterial and do not support

rescission. As such, the Court DENIES American General’s motion for sunudgmeént.
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C. The Trust's Motion

The Trust cross-moves for summary judgment on two grounds. First, the Trust argue
that American Gener&new, based on figures in the Mid-Level Inspection Report, that the
$600,000 and $13 million figures in the Policy application and financial questionnaire were
inaccurate, and that the Trust issued the Policy anyway, thereby waiviniglany void the
Policy based on misrepresentations. Second, the Trust argues that Ameriaah <bendd be
estopped from seeking rescission because it accepted premiums after leftimepgptential
misrepresentations. The Court will address tlaegamentsn turn.

1. Waiver

As the Trust points out, an insurer “cannot close its eyes to the obvious” and then void a
contract based on misrepresentatioviariety Homes, Inc. v. Postal Life Ins. C237 F.2d 320,
323 (1961). The Trust contends tha figures in the Mid_evel Inspection Report made plain
that Diana’s incomeral net worth were far less than what she fiegadesented on the Policy
application and financial questionnaire. The Court disagrees. First, theeMatiinspection
Report was derived from statements Simon, not Diana, made during a telepleymiewnt
which calls into question how much weight that report should have been given. Second, in reply
briefing, American General hasted totestimony from Tom Ahl and Kathleen Maihich
explains thathe figures in the Mid-Level Inspection Report appeared to be partial income and
asset estimates, rather than comprehensive, reliable estimates direcitysitec with Diana’s
previous representation&eeWilson Decl. Ex. B9 (Tr. at 120); Maio Supp. Decl. { 4.
According to Ahl and Maiait is routine for interviewees to decline to provide certain financial
information, and declinations of this sort do not necessarily raise concerns in theagasura

underwriting professionSee d. If deemed to be credible, thisstimonywould keliethe Trust's
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argumenthat American General was constructive, or inquiry, noticef the
misrepresentations. Thestimonyalso makes this case distinguishable from precedents where
was established th#te insurer had actual knowledge of misrepresentatiSesg.e.g, Fleet
Messenger Service, Inc. v. Life Ins. Co. of North, 846 F.2d 593, 595 (2d Cir. 1963) (finding
no insurer waiver in material misreprasgion case premisexh applicant’s false denial of heart
disease, even where insurer actually knew applicant had falsely stated thanhbé Hreal a
medical examination in last five yeargjar from supporting judgment as a matter of e,
presence of countervailing elnce as to the significance of the figures and declinations in the
Mid-Level Inspection Report creatimble issuebetterput to ajury.
2. Estoppel

The Trust also argues that American General’s acceptance of preatiaoid estophe
company from seeking rescission. The Trust cites a number of authorities int sfipper
proposition that collecting premiums with knowledge of grounds for rescissiomgeschn
action to rescind Those authoritieare factually distinguishabfeom this case In American
General Life Ins. V. Salampfor example, the insurer retained premiums after notifying its
insured of its intent to rescind the policy due to a misrepresentation in the pgimaton.
483 Fed. App’x 609, 611 (2d Cir. 2012). SimilarlyUnited States Life Ins. Co. in the City of
N.Y. v. Blumenfe|dhe insurer accepted premium payments after filing lawsuits seeking to
rescind the policy due to a misrepresentation in the policy application. 938 N.Y.S.2d 84, 84
(N.Y. App. Div. 2012). In the otherase<ited, the insurer likewise accepted premiums after it
had actual knowledge of misrepresentations and was pursuing action to redrastethe s

In contrast, here, American General received theplastium payment on the Policy in

January 2007. American General was privy to information in thelMict! Inspection Report
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at that point, but the figures and declinations in the report, standing alone, do not conclusively
support waiver or estoppel, as discussed above. Diana died in June 2007, five months after
American General accepted the last premium payment. American General subsequently
undertook a routine investigation, and, some eight months after accepting the last premium
payment, the company interviewed Simon and his grandsons. At that point, the company was
unable to substantiate Diana’s prior income and asset representations, and, arguably, only then
was American General on notice of a problem. The company subsequently pursued action to
redress the same. The Court finds that accepting premium payments eight months before
becoming aware of possible misrepresentations does not support estoppel according to the
authorities cited, and does not support judgment as a matter of law here. Again, questions
concerning the weight American General assigned, or should have assigned, to the various data
points it received throughout the diligence process (i.e., questions regarding materiality) are
better left to a jury.
| Whether premised on the doctrine of waiver, or on the doctrine of estoppel, the Trust’s

motion for summary judgment is DENIED.

IV. CONCLUSION

For the reasons stated above, American General’s motion for summary judgment is
DENIED. The Clerk of Court is respectfully requested to terminate this motion {dkt. no. 125).

The Trust’s cross-motion for summary judgment also is DENIED. The Clerk of Court is

respectfully requested to terminate this motion (dkt. no. 132).

Dated: November 25, 2014 SO ORDERED:
White Plains, New York ,,,/;”:”—/’___J
/,/’ -

( NETSON S. ROMAN
United States District Judge
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