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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SUSAN WHITFIELD, as Administratrix of.

the Estate of NATHANIEL COBBS, JR,, :

Before: Richard K. Eaton, dge
Plaintiff,

Court No. 08 CV 8516 (RKE)
V.

OPINION and ORDER

CITY OF NEWBURGH et al.,

Defendants.

Plaintiff Susan Whitfield (“fintiff”) brings thiscivil rights action as administratrix of
the estate dfier deceased spNathaniel Cobhslr.,assering claimsunder42U.S.C. 81983
(2006)and New York State lawgainsthe City of Newburgh (the “City”) anthembers of the
Newburdh Police DepartmenSergeant Thomas MurphySérgeantMurphy”) andOfficers
John Buckley (“@ficer Buckley”), Christopher Flaherty (“fficer Flaherty”), John Jenerose
(“Officer Jenerose”), Howard Ladlee (ffizer Ladlee”), and Robert Vasta (ficer Vastd)
(collectively,the “Officers”). Plaintiff’'s action arises out of the events on the afternoon and
night of July 8, 2007which culminatedn Colbs’s death. Specifically,plaintiff claims (1) the
Officers usedexcessive force in violation of tl®urthand Fourteenth Amendmerf the
United States Constitutip(2) the Officerdailed tointervene on behalf of the decedent
violation ofthe Fourth and~ourteenth Anendments of the United States Constitytenmd(3)
the City faikd properlyto train,supervise, and discipline the Officegéving rise to liability

underMonell v. Department of Siad¢ Senices of City of New Yoykd36 U.S. 658 (1978)See

Judge Richard K. Eaton, of the United States Court of Internafizade, sitting
by designation.
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Compl. 19 31 33(ECF Dkt. No. 1).Plaintiff also alleges Blew York Statecommon law tort
claimagainst defendants farrongful death SeeCompl. {32.

Defendantsiow move for summaryydgment on all claims pursuantfederal Rule of
Civil Procedurés6 on the grounds that the foraeed was objectively reasonablein the
alternative, that thegre entitled to qualified immunityDefs.” Mem. of Law in Supp. of Summ.
J. 1831, 35-37(ECF Dkt. No. 72) (“Defs.’ Br.”).As to the New York State claim, defendants
argue this claim must be dismissed for plaintiff's failure to comgpily the State’sotice of
claim requirements. Defs.’ Br. 338. For the reasorthat follow, defendants’ motion is

granted in part and denied in part.

BACKGR OUND

The facts described below have been taken from the parties’ Rule &érhesits and are
undisputed.SeeDefs’ Rule 56.1 Statement (ECF Dkt. No. §1)efs.’ 56.1"); Pl.s’ Rue 56.1
Reply (ECF Dkt. No. 77) (“Pl.’s 56.1”) Citation to the record is provided where a fact, although
not admitted in the parties’ papers, is uncontroverted by record evid€heeourt resolves all
conflicts in the evidence and draws all reasonable inferences indaptaintiff, the non
moving party. SeeSmith v. ®@. of Suffolk 776 F.3d 114, 121 (2d Cir. 2015) (“We ‘resolve all
ambiguities and draw all permissible factuaemnces in favor of the party against whom
summary judgment is sought.” (quotihg@derman v. N.Y.C. Dep’t of Parks & Recrea}id81
F.3d 199, 202 (2d Cir. 2013)

At the time of the incident, Qibs was twentyive years old stoodsix feet, five inches
tall, andweighed between 200 and 220 pounds. Pl.’s 5&8. On July 8, 2007, while
intoxicated withalcohol and under the influence of large quantities of phencyclithR")

and cocaine, Cobbs forcegenthe door of Nicole Wheeler'secondstory gartment and



entered the premiseseePl.’s 56.1 {123, 141, 145.Wheeler was Cobbs’s former girlfriend
and the mother of his three childrerSeePl.’s 56.1 12. What can only be described as a
chaotic scene ensued. Cobbs grabbed Wheeler and civbkeng her, stated “he was goitwg

die and take her with him.SeePl.’'s56.1114-5 Nicholas Golding, Wheelerlsoyfriendat the
time, was in the apartment and intervened by “wrap[ping Cobbs] up leefaabbs] was going
crazy”, Goldingfreed Wheele, who fled the apartmeim her underwear and wrapped in a tawel
SeePl.’s56.1117, 8 12 Aff. of David L. Posner, Esg. in Suppf Mot. for Summ. J. (EF Dkt.
No. 62) (“Posner Aff.”);Posner Aff.Ex. B, at 1(ECF Dkt. No. @-2) (signed statement of
Wheeler dated July 8, 2007 WheelerStatemeri.

While running fromthe apartmentWheeler encountered a neighliothe stairwelland
told him to call the policeSeePl.’s 56.1 9;Wheeler Statement Posner Aff. Ex. Cat 1(ECF
Dkt. No. 623) (signed statement of Robert Herring dated ,12007)(“Herring Statement”)
Wheeler returned tberapartment and foun@olding and Cobbs stilllysically engaged on the
ground,and Cobbswasscreaming that he was going to kill [Wheeler’s] kidS&ePI.’s 56.1
1910-11; Wheeler Statement Suppl.Wheeler Dep41:19-42:§ECF Dkt. No. 6231)
("Wheeler Dep.”). Wheeler again fled the apartment, exited the buildingyasdollowed
shortly by Golding, leaving Cobbs alone in the apartm&eePl.’s 56.11112-14 While
inside, Wheeler observed Cobbs “Hi¢khe leg off the kitchen table.” Wheeler Statement 2.
Banging could be heard throughout the buildisgeHerring Statement. Now outside,
Wheeler could heaf] yelling and stuff breaking in theouse.” Wheeler Statement hdeed,

upon returning to & apartment after the inciddater that day, Wheeldoundher home in

. The children were not present durihg incident. SeeDefs.’ 56.1 {7, 13-14;
Pl’s 56.1117, 13-14.



disarray, with furniture broken in her bedroom, the children’smdbe kitchen and thdiving
room. Pl.’s56.1 Y 16.

At 12:24 p.m., five minutes after receiving the 911 tatembers of the Newburgh
Police Department began arriving at the sce®eePl.’s 56.11117-22 Police continued to
arrive and gather ositle the building until arount2:33 p.m. SeePl.’s 56.1 22 At thattime,
present at the scene were Sergeant Murphy, the ranking officer in chargd,as@fétes
Buckley, Flaherty, Jeneroséadlee, VastaJamalLewis (“Officer Lewis”), andKevin Romero
(“Officer Romen”).® SeePl.’s 56.1 1 1822, 29. Officer Vastabrought wih him ak-9 police
dog named “Chuckwho was"trained in the ‘bite and hold’ method of apprehension.” B6'4
11140, 44. Officer Buckley was the only officqaresent equippedith a tasef. SeePl.’s 56.1
1180-84; Aff. of SergeantJosephLee { 3(ECF Dkt. No. 63)“Lee Aff.”) ; Lee Aff. Ex. A, at 1

(ECF Dkt. No. @-1) (“Portable Radio/MDT and Equipment Si@ut Sheét) (“Sign-Out

2 Police dspatch documents report a “disorderly adult, ‘DISADT,’ on the second
floor of 27 Carter Street.'SeeAff. of Sergeant Joseph Lees{ECF Dkt. No. 63) (“Lee Aff.”)
At 12:28 p.m., the dispatcher recorded the following messaghéniel Cobbs possibly high on
wet and busted through the girl[']s door and stated he would kill her anélhimkee Aff. { 8
(capitalization omitted)Pl.’s 56.1 23.

3 Neither Officer Lewis nor Officer Romero were named as defendantis in th
acton.
4 Plaintiff maintains it is possible that, in addition to Officer Blegk Sergeant

Murphy was also equipped with a tas&eePl.’s 56.1 1B0-81. In support, @intiff points to
Sergeant Murphy’s deposition testimony in which he states he coutdaadl whether he was
equipped with a taser on the day in questiBeeSuppl. Dep. of Sergeant Thomas Murphy
33:17-33:2QECF Dkt. No. 6228) (“Murphy Dep”). This statement, however, is insufficient
on its own to create a genuine factual dispute as to whether Sergeant Mugplyyother officer
present at the scene was either equipped with a taser or fired a taser asidéiderrB@kley.
To the contrary, the evidence indisputably establishes that SergegityMvas not equipped
with a taser omhe day in questigrand that there was only one taser assigned to the Officers
present at the scerde taseassigned to Officer BuckleySeel ee Aff. Ex. A, at 1 (ECF Dkt.
No. 63-1) (“Portable Radio/MDT and Equipment Si@ut Sheét) (“SignOut Sheé).



Sheet”) Suppl.Dep. of Officer Robert Vasta 38-39:24(ECF Dkt. N0.62-29)(*Vasta Dep.”)
Supp. Dep. of Officer Howard Ladlee:5-6:8(ECF Dkt. N0.62-34) (“Ladlee Dep.”); Suppl.
Dep. of Officer Christophéeflaherty 1614—-16:18 ECF. Dkt.No. 6236) (“Flaherty Dep.”).

Wheeler warned Officer Lewis, tliest officer to arrive on the scene, thatdtf®uld not
approach Cobbs alone because Officer Lavés too small and it was too dangero8gePl.’s
56.1 § 27.Wheelertold the Officerghat Cobbs washigh on PCP” andhad threatenetto Kill
himself, her and theids.” Pl.’s 56.1 181 In additon, Wheeler informed th®fficersthat she
wanted Cobbs arrested and intended to press chargesS6PL$37. With respect to Cobbs’s
arrest the only accounts as to what occunreside the apartmemtrethoseof the Officers
becausé¢here were no other witnesses present.

While gathered outside the apartment building, “[t]he [O]fficers cbalar the noise of
breaking furniture and other destruction coming from within the apattmeh’s 56.1 133.
Uponenteing the buildingand advanag up the marrow stairwell leading up to the second floor
SergeanMurphy andOfficers Buckley, Ladlee, and Vasteard noisefom objects “crashing
and smashing” and other “ruckus inside the apartthet’s 56.11146, 49; Suppl. Dep. of
Sergeant Thomas Murph:19-22:1§ECF Dkt. N0.62-28) (“Murphy Dep”); Vasta Dep.
18:2—-19:19 Suppl. Dep. of Officer JohBuckleyPart I,at 15:17-17:13ECF Dkt. N0.62-32)
(“Buckley Dep. I"); Ladlee Dep.:@-11:19 Officers Flaherty and Lewisemainedstationed
downstairs aitheentrance to thapartment buildingwhile Officer Jenerosevas stationedvith

Officer Romerain the rear yard to secure the perimét&eeFlaherty Dep17:11-18:3Aff. of

5 Plaintiff maintains that, in addition to Sergeant Murphy and Qfi&ackley,

Ladlee, and Vasta, there were at least two other officers who went upstaiessecond floor of

the apartment building (i.e., Officers Flaherty and Jener&egPl.’s 56.1 46 (“According to

Wheeler, at least six officers went upstairs, one after the other, @anehsHeft alone with
(footnote continued)



Officer Jamal Lewid] 9(ECF Dkt. No. 70) (“Lewis Aff.”);Aff. of Officer John Jenerose 7
(ECF Dkt. No. 68)“Jenerose Aff.”) Posner Aff. Ex. D, at 4 (ECF Dkt. No. &9 (City of
Newburgh Police Department narrative reports filed by Sergeant Munoh@fficersBuckley,
Flaherty, Frederick, Horaz, Jenerose, Ladlesyis, Murghy, Romero, Vasta, and Weayer
(“Officer Narrative$).

Once the Officers reached Wheé&apartment, SergeaMurphy stood positioned by
theapartment’'sloseddoor andOfficers Buckley, Ladlee, and Vastioodstationedalongthe
stairwell of the apartnme building SeeBuckley Dep.l, at 18:18-18:25% Ladlee Dep9:10-10:9.
Sergeant Murphy forciblgpened the door of the apartmantdsawCobbsin the kitchen See
Officer Narratives 2(“1 [(Sergeant Murph)f advised . . . Cobbs that he was under aaedtto
open the door. . . . Cobbs did not so | forced the door gp&utkley Depl, at 18:5-18:13
(“The door was breached. How it was breached, | don't recall. Eitherdeaniit or kicking it
open.”); Ladlee Dep. 11:23124 (“Sergeant Murphy breached the door. He kicked the door in
or forced the door open.”); Murphy Dep. 22:2B:7#23:9(“l kicked the door open.”); Vasta

Dep. 19:241925 (“That's when Sergeant Murphy, after several more announcerfeeneg

Officer Lewis.”). A review of Wheeler’s deposition testimony makesiclhoweverthatwhen
asked how many officers she saw enter the apartment, she replied she dowoB&e

Wheeler Dep. 50:251:2(“Q. Did you see them go inside? A. | seen them go in. Q. How many
officers did you see go in? A. | don't know, like six, seven, eigtioI't know.”). This

testimony is insuffient to create a genuine factual dispute as to whether Officers Flaherty an
Jenerose went upstairs and were personally involved in the encouht€obls. Rather, the
only probative evidence on the record is that Officer Flaherty remaowdsthirs athe

apartment building’s entrance and did not go upstairs until &ftetaser was deployed, while
Officer Jenerose was stationed outside the apartment building trdgugk Officers’ encounter
with Cobbs. SeeFlaherty Dep. 17:3417:14 (“Q. Did you gawith them? A. No. | stayed down
below. . . . Just for security purposesAjt. of Officer John Jenerose § 2 (ECF Dkt. No. 68)
(“Jenerose Aff.”)(“I was not involved in Mr. Cobbs’[s] arrest nor present inside thetiayeat. |
was assigned the rear yard to cover any attempt at flight and provide pesewetety. Officer
Romero was with me.”).



the door.”). Cobbsdid notdisplayor retrieve a weapon, @anobjectthat could be used as a
weapon; he did, howevemyshat the Officerandattemptto preventhemfrom entering the
apartmenby pushingthe doorclosed SeeOfficer Narratives 2—3;Buckley Dep.l, at 1815—
18:17, 20:26-20:25 Ladlee Depl12:25-13:17Murphy Dep. 2:24-25:1941:22-41:24 Vasta
Dep. 2015-213, 52:11-52:13. SergeanMurphy stoppedhe door from closingompletelyby
using hisbodyas awedge. SeeOfficer Narratives 2; Buckley Dep, at 18:15-1817; Ladee
Dep. 12:2513:17; Murphy Dep. 24422-25:17; Vasta Dep. 205:21:3.

With thefront doornow open,Officer Vastamovedto the entrancef the apartment
holdingthe K-9 by aleash and obserwve Cobbs ruracross the doorway the left andut of
view. SeeVasta Dep. 24-21:21 Officer Vasta now unable to see Coblyeleasedhe K-9
into theapartmenby removingthe leghfrom the dog’s collar SeeVasta Dep. 2:6-23:13,
24:9-24:12 (Q. I'm asking even before the apprehension by the dog. When ymllacelease
him, is Cobbs visible to you? A. No. | only know that he’s to theolefbe.”); Buckley Depll,
at20:17-20:19"At that point, he ran to his right, which would be our left, intotaer room
within the apartmerit); Ladlee Dep. 13:2313:5 (“The person disappeared. | didn't see the
person again. So | can only assume fihalran—it would have been my left, towards the front
of the housé); Murphy Dep. 2618-2620 (“Q. And then did Cobbs continue on moving
somewhere else at that poin&? He went to my left into another rocoin.

The K-9 entered the apartment and apprehended Golbbe living roomby repeatedly
biting himon thelower body SeePl.’s 56.1 168; Officer Narratives2-3, 5 (SergeanMurphy
writing “K-9 Chuck was deployeahd made an apprehension onCobb$'s] leg’; Officer
Buckley noting that[Officer] Vasta did then deploy his-& ‘Chuck’ who apprehendeCobbs]

removing him to the groungdand Officer Vastatating®l advised [Cobbs] to get on the ground



and put his hands behind his back, or th@ Would be deployed[Cobbs]refused, at which
time my K-9 did engag¢Cobbs] chasing him into the living room and apprehending him in the
right thigh” (capitalization omitted) Vasta Dep. 25:156:8 SergeanMurphyandOfficers
Vasta, Buckley, and Ladldellowed the K9 into theapartment.SeePl.’s 56.2 {162—-64. Upon
enteringthe living room the Officers foundCobbsengagedvith the K-9. SeeBuckley Dep. ] at
26:25-28:8 Murphy Dep. 29:1930:3;Vasta Dep. 235-26:8. Cobbs was not in possession of
a weapon, nor did he make any attempt to retrieve 8eeMurphy Dep. 41:2241:24;Vasta
Dep. 52:1452:13.

Although Cobbs continued to struggwith the K-9, he did not strike any of the Officets.
SeeOfficer Narrativesl-7. Murphy Dep. 415-41:7. Ater Cobbss struggle with the KO,
Officer Buckleydeployeda tasemwith modelnumberX26 to Cobbsfor a cycle of eleven
seconds.SeePl.’s 56.19 76 Aff. of Sergeant Peter VanCura 418 (ECF Dkt. No. 65)
(*VanQura Aff.”); VanCuraAff. Ex. A, at 2(ECF Dkt. No. 651) (“Taser Download Data’)
According to the Officers,drause Cobbs continued to struggle by “trying to stand up” and then
“gol[ing] onto the ground,” “roling around,” “flailling] his arms,” and “spiming] around,”
Officer Buckley applied the taser three more timesséwen seconds, six seconds, and eleven

seconds SeeTaser Download Data; Murphy Dep.38:20-3822 (“That’s not the normal thing |

6 While Officer Buckley states in his narrative report that Cobbs was kicaad
punching the Officers during his altercation with th® KSergeant Murphyestified at his
deposition that Cobbs did not strike any officer prior to theayepént of the TaserCompare
Officer Narratives 3 (Officer Buckley writing “[Cobbs] beganfight violently with k-9
‘Chuck’ kicking and punching both the-%and officersattempting to handcuff [Cobbs]*ith
Murphy Dep. 40:2441:7 (*Q. Had Cobbs usedhad he struck any officer before he was
apprehended by the dog? . .. A. No. Q. Had he struck any officer bedoradér was applied?
A. Not to my knowledge.”). Thus, ewing the evidence in the light most favorable to plaintiff,
the court finds that Cobbs did not strike any of the Officers. Indee®, of the Officers
sustained any injuries or sought medical treatment following Cslaloest.SeeVasta Dep.
41:18-423; Murphy Dep. 25:2626:8.



saw from Cobbs. He was still rolling around. That's why | turned t&klBu@and asked him if it
was working.”); Vasta Dep. 40944021 (“He was trying to stand up. Then he wouldogtm

the ground. He would spin around. Flail his arms. It seemed like nittvea®n working at that
point™); Suppl. Dep. of Officer John Buckley Part I, at 8738:5 (ECF Dkt. No. 6:33)

(“Buckley Dep. II") (“Q. What was Mr. Cobbs doing or not doing that indicated to you that you
were not getting compliance”. He was still combative. Still told him to get on the grdun

Not on the ground. Flailing his arms and legs. Swinging around vialgntlyhe four taser
cycles, which amounted to a total of thiftye second, were administered to Cobbs withass
than a onaminuteperiod. SeePl.’s 56.1 1B9-91.

After heaing thedeployment of theéaser,Officer Flaherty who was stationed downstairs
at the apartment buildirgentrancemoved from his positioandwent upstairs.SeeFlaherty
Dep.19:15-19:16, 23:16-23:2@At this time, SergeantMurphywith theassisance of Officer
Flaherty was able to place Cohbshandcuffsas he continued to struggleth the Officers See
Ladlee Dep. 213-21:20;Murphy Dep. 42:1843:12;Vasta Dep. 41+4419; Flaherty Dep.
26:20-27:428:23-28:24; Officer Narratives3 (Officer Flakerty writing “l then assisted
[SergeantMurphy on puttinghe handcuffs orfCobbs]). Becaus&€obbs continuetb struggle,
Sergeant Murphy placed a largat of cuffs around Cobbs’s ankleSeePl.’s 56.1 101,

Officer Narratives2; Ladlee Dep. 227-23:9 Murphy Dep. 421-452.

Cobbs waarrested al2:42 p.m., carried down the stairs, and placed laying aowms
sidein the backseat of Officer Jenerose’s police GeePl.’s 56.11924, 101, 110; Murphy
Dep. 5812-16 Jeneros@ff. | 4; Officer Narratives2. During the driveto the police statign
Cobbsstrugglel in thebackseatyelling and bangindnis head on the metal divider separating the

front and baclseat=f the patrol car.SeeAff. of SergeanPaul Horaz 8 (ECF Dkt. No. 71)



("Horaz Aff.”) ; Jenerose Aff. 1%—7;Officer Narrativest, 6—7(Officer Jenerose writing then
drove thesuspect to the station and as he began to smash his head inetgheamtition
separating the drivempartment and the prisoner areal notified the desk officer as to what
was occurring and | activated mynergency beacons and proceeded the rest of the way with a
‘Code 3'responsg; Officer Frederick observing “[s]everal brownish stains discovereith@n
security partition on the passenger side were swabbed. Two brownishratbasear driver
side interior doowere also swabed”; andSergeantHorazwriting “at about 1240 hrs [Officer]
Jenerose radioed that he was transporting a disorderly arrestegolice HQ and that Cobbs
was hittirg his head against the vehicle’s rear passenger area paitition

Officer Jenerose arrived at the police station with Cobbs at 12:44kyy.mhich time
Cobbs wasinresponsive SeeHoraz Aff. 4. SergeantHoraz the desk officer supeming the
police station at théime, called for an ambulance, which arrived at the police station at 12:52
p.m., left the station at 1:06 p.m., and arrived at the hospilaD8tp.m SeePl.’s 56.1 119
Horaz Aff. 1l 1, 4. Later that day, at 10:22 p.m. on July 8020Cobbs was pronounced dead.
SeePl.’s 56.1 1120.

The medical examinewho conducted the initial autopsy of Coluteterminedhe
immediate cause of death to #&xtited Delirium; Acute Mixed Drug Intoxication
(Phencyclidine, Cocainéporazepanand Midazolam); Cardiac hypertrophy. SeePosner Aff.
Ex. K, at5 (ECF Dkt. No. 6211) (autopsy repouf Dr. Louis S. Roh dated July 9, 2007)

(“Medical Examiner Report”) Plaintiff's medical experalso conducted arutopsy but

! “Cardiac hypertrophy is an enlarged héar®l.’s 56.1 {L.38.

10



determinedCobbs’simmediate ause of death to be “multirgan shock with exsanguinatién”
“proximatelly] causgd]” by “multiple blunt and electric force injuries (contusions, lacersti
consistent with canine leimarks and taser burn abrasions),” and related to “multgdete dug
intoxication; phencycliding cocaine).” SeePosner Aff. Ex. M, at 16 (ECF Dkt. No. 43)
(autopsy report of Dr. Lone Thanning dated July 13, 2007) (“Thanning Autopsy Report
(capitalization omitted) No officer suffered any injury, nor did any affirseek medical

attentionfollowing Cobbs’s arrest

DISCUSSION

SUMMARY JUDGMENT STANDARD

A grant ofsummary judgmens appropriate if “there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of lal 'RFCiv. P. 56(a).
The party moving for summary judgment carries the burden of estimigl that no genuine
dispute exists Anderson v. Liberty Lobby Inel77 U.S. 242, 2561986);Atl. Mut. Ins. Co. v.
CSX Lines, LLCA432 F.3d 428, 433 (2d Cir. 2005).A fact is material if it might affect the
outcome of the suit under the governing law, and an issue of factumgeithe evidence is
such that a reasonable jury could return a verdict for the nonmoving paRamos v. Baldor
Specialty Foods, In, 687 F.3d 554, 558 (2d Cir. 2012) (quotM@;gara Mohawk Power Corp.
v. Hudson RiveBlack River Regulating Dist673 F.3d 84, 94 (2d Cir. 2012)). In assessing

whether summary judgment is proper, the court must construe ‘ittenee in the light mas

8 “Exsanguinations the medical term for bleeding outGibbons v. ErcoleNo. 05
Civ. 9413(PAC) (MHD), 2008 WL 8049268, at *5 n.17 (S.D.N.Y. Sept. 24, 2068)ort and
recommendation adoptetlo. 05 Qv. 9413(PAC) (MHD), 2010 WL 3199869 (S.D.N.Y. Aug.
12, 2010).

11



favorable to the nonmoving party and draw[] all reasonable inferem¢#® normovants]
favor.” Sledge v. Kogi564F.3d 105, 108 (2d Cir. 2009).

“When the moving party has carried its burden under Ry@B6its opponent must do
more than simyl show that there is some metaphysical doubt as to the materidl facts.
Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586 (1986) (footnote omitted).
To defeat a motion for summpajudgment, the nomovantmust identify probative evidee on
the record from which a reasonable facter could find in its favor Liberty Lobby 477 U.S. at
256-57. That is, he noamovant must make a showing of sufficient evidence of a “claimed
factual dispute as to require a judge or jury’s resolutidhe@parties’ differing versions of the
truth.” Senno v. Elmsford Union Free Sch. Di8L2 F. Supp. 2d 45468 (S.D.N.Y. 2011)
(citing Kessler v. Westchester Cty. Dep't of Soc. Se#éd. F.3d 199, 206 (2d Cir. 2006)).
“[T]he nonmoving party [is thexfore required] to go beyond the pleadings and by her own
affidavits, or by the ‘depositions, answers to interrogatoaied,admissions on file, [and]
designate specific facts showing that there is a genuine issumlf§r t€elotex Corp. v. Catrett
477 U.S. 317, 324 (1986) (quoting Fed. R. Civ. P. 56(e)).

Further,when the court is faced with “a suit for the use of deadly force, inhwithe
witness most likely to contradict [the police officer’s] stethe [deceasedperson . .—is
unable to tedfy[,] . . . the court may not simply accept what may be asaifing account by
the police officer.” O'Bert v. Vargo 331 F.3d 29, 37 (2d Cir. 2003) (quotiggott v. Henrich
39 F.3d 912, 915 (9th Cir. 1994)Rather, the coumnust“consider tircumstantial evidence
that, if believed, would tentd discredit the police officer’s story, and consider whether this

evidence could convince a rational factfinder that the officer acted unréastindd. (quoting

12



Scott 39 F.3d at 915)citing Maravilla v. United State60 F.3d 1230, 12334 (7th Cir. 1995);
Plakas v. Drinski19 F.3d 1143, 1147 (7th Cir. 1994)
1. GENUINE DISPUTES OFMATERIAL FACT PRECLUDE SUMMARY JUDGMENT ON

PLAINTIFF ' SEXCESSIVE FORCE CLAIM

Defendantglaim they are entitled to sumnygudgment on @intiff's excessive force
claim because their condu€t) wasobjectively reasonable under the circumstanceq2)did
not violate clearlyestablished lawDefs.’ Br. 35-37. These groundamount tahe affirmative
defense ofualified immunity.

The purpose of qualified immunity is to shield government acttnai liability for
civil damages if their actions did not violate clearly establishedtstgitar constitutional rights
of which a reasonable person would have kntwiiolan v.Cotton 134 S. Ct. 1861, 1866
(2014) (quotingHope v. Pelzerb36 U.S. 730, 739 (2002))The rule is one of fairness “to
protect public officials acting in good faith3eeMatusick v. Erie Cty. Water Autt¥.57 F.3d
31, 61 (2d Cir. 2014 kee also Peaon v. Callahan555 U.S. 223, 244 (2009) (“The principles
of qualified immunity shield an officer from personal liability @han officer reasonably
believes that his or her conduct complies with the law.”). Thughé&[salient question. . . is
whetherthe state of the law’ at the time of an incident provided ‘fair vmg'rio the defendants
[police officers]‘that their alleged [conduct] was unconstitutionall’'dlan 134 S. Ct. at 1866
(alterations in original) (quotinglope 536 U.S. at 741)

Accordngly, when a defendant raises the defensguadified immunity athe summary
judgmentstage courts engage in a twgiepinquiry. “Thefirst [step]asks whether the facts,
‘[t]laken in the light most favorable to the party asserting theyinju . slow the officers

conduct violated a [federal] rightWhen a plaintiff alleges excessive force during an

13



investigation or arrest, the federal right at issue is the Fourtmément right against
unreasonable seizurésld. at 1865(alteration in original{quotingSaucier v. Katz533 U.S.
194, 201(2001)) Therefore, an excessive force claim “is governed by the Fourth Amatidme
‘reasonableness’ standard,” under which the court must “determie[ebfictive
reasonablenessf a particular seizure” thugh “a careful balancing of theature and quality of
the intrusionon the individual's Fourth Amendment intergstich as the degree of force used,
“against the countervailing governmental interests at stakerhhoff v. Rickard134 S. Ct.
2012, 20202014)(emphases adde(ipternal quotation marks omitte(fjuotingGraham v.
Connor, 490 U.S. 386, 396 (198p)

The second stefmsks whether the right in question was ‘clearly establisietiiie time
of the violation? Tolan 134 S. Ct. at 186@uoting Hopeg 536 U.S.at 739) see alsalackson v.
Humphrey 776 F.3d 1232, 1240 (11th Cir. 201&3rt. denied136 S. Ct. 15%2015). Under
either step of the analysis, a “court[] may not resolve genuinetdgptifact in favor of the
party seeking summgjudgment’ Id. (citations omitted) Furthermorethe Supreme Court has
clarified that courts “should be permitted to exercise their sound disciataeciding which of
the two prongs of the qualified immunity analysis should be asledef#st in light of the
circumstances in the particular case at hamkarson 555 U.S. at 236Here the court begins
its analysis by examining whether tlaets, when viewed ithe light most favorable to plaintiff,
establish that the Officers’ use of force agafdsbbs was reasonable under the circumstances.

A. GenuineFactual DisputesRemain as to Whether the Officers’ Use of Force Was

Objectively Reasonable Under the Circumstances
“The Fourth Amendment prohibits the use of unreasonable and therefessieadrce

by a police officer in the course of effecting an arre3técy v. Freshwater623 F.3d 90, 96 (2d
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Cir. 2010) (citingGraham 490 U.Sat 395 (‘Claims that law enforcement officers have used
excessive force . . . in the course of an arrest, investigatory stdpeofseizure’ of a free
citizen should be analyzed under the Fourth Amendmentafr@éasonableness’ standapgi)”’
“[T]he reasonableness question is whether the offieatgdns were ‘objectively reasonable’ in
light of the facts andircumstances confronting them, without regard to their unaeylyitent or
motivation.” Mickle v. Morin 297 F.3d 114, 120 (2d Ci2002) (quotingsraham 490 U.S. at
397). To aid in this inquiry, the soalledGrahamfactors are used to assesasonblenesdy
paying“careful attention to the facts and circumstances of each particular caséingf(l)]
the severity of the crime at issy€2)] whether the suspect poses an immediate threat to the
safety of the officers or others, aj{®)] whetherhe is actively resisting arrest or attempting to
evade arrest by flight.Graham 490 U.S. at 396 (citinfjennessee v. Garnef71 U.S. 1, 89
(1985)). In addition,“[t]he ‘reasonableness’ of a particular use of force must be judged from the
perspectiveof a reasonable officer on the scene, rather than with the 20/20 vidindsight.”
Id. (citing Terry v. Ohig 392 U.S. 1, 192 (1968)). Further, “[tlhe calculus of reasonableness
must embody allowance for the fact that police officers are often fovamdke splitsecond
judgments—in circumstances that are tense, uncertain, and rapidly evehahgut the amount
of force that is necessary in a particular situatida."at 396-97. The Second Circultas
explained howeverthat

[t]he fact that a person whom a police officer attempts to arrest resisttetiy,

or assaults the officaro doubt justifies the offices’use osomedegree of force

but it does not give the officer license to use force without limie force used

by the officer musbe reasonably related to the nature of the resistance and the

]:)?‘frif:z r.used, threatened, or reasonably perceived to be threategethst the

Sullivan v. Gagnier225 F.3d 161, 1656 (2d Cir. 2000jemphass added) “The overall

inquiry is casespecific, and although tierahamfactors guide the Court’s inquiry, ‘in the end,
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[the Court] must still slosh [its] way through the factbound n®odseasonableness.Garcia
v. Dutchess Cty43 F. Supp. 3d 281, 290 (S.D.N.Y. 2014) (alterations in original) (quStag
v. Harris, 550 U.S. 372, 382 (2007gff'd in part, dismissed in part sub ngrarcia v.
Sistarenik 603 F. App’x 61 (2d Cir. 2015).

Further, hereasonableness of an officer’s cantdunder the Fourth Amendmenty not
be measureby state law or police department rules, practipescedures, or policieRather,
what is relevant tthe court’s inquiry is whether a violation of the federal constituhas been
established.SeeVirginia v. Moore 553 U.S. 164, 172 (2008) (“Wedihght it obvious that the
Fourth Amendment’s meaning did not change with local law enfaoepractes—even
practices set by rule.”MWhren v. United State§517 U.S. 806, 814.6 (1996)“[P]olice
enforcement practices, even if they could be practicably assessgadgg avary from place to
place and from time to time. We cannot accept that the search and seizecBgn®bf the
Fourth Amendment are so variable, and can be neatlegn upon such trivialities), see also
United States v. Bernace24 F.3d 269, 27478 (2d Cir. 2013) (“[T]he Fourth Amendment does
not incorporate staggroceduralcriminal law. . . .Under New York law, parole violations are
not ‘offenses’ or ‘crimes’ for the purpose of determining whetifcers are authorized to k&
a warrantless arrest of a person violating his parole. But thtstiilom on the power to arrest
does not mean that violating parole does not implicate New York substéawiv The legality
of Bernacet'’s arrest at New York law therefore does not@nelven inform, the constitutional
inquiry. . . . Bernacet’s claim is of a constitutional dimension; it cannot be unedsvith a state
law ruler.”); United States v. Wilse$99 F.3d 235, 243 (2d Cir. 2012) (“[T]he Fourth
Amendment does not generalhcorporate local statutory or regulatory restrictions on seizures

and. . .the violation of such restrictions will not generally affect thestitutionality of a seizure
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supported by probable caugyeBarcomb v. Sahal87 F. App’x 645, 647 (2d Cir. 2012
(“Barcomb’s reliance on New York law is unavailing in the context of an allegestibatonal
tort. A 81983 claim for false aest derives from an individualright to be free of unreasonable
seizures under the Fourth Amendment, and state law prateeguirements do naotelineate

the Fourth Amendmerd’protections. (citations omitted))

In sum,for an officerto be “grant[ed] summary judgment against a plaintiff on an
excessive force claim . . . no reasonable factfinder could concludeeletiters’ conduct was
objectively unreasonable Amnesty Am. v. Town of W. Hartfp861 F.3d 113, 123 (2d Cir.
2004) (citingO’Bert, 331 F.3dat 37. In other words, for an officer to prevail at the summary
judgment stage on a claim of excessive forcegtigence must demonstrate that “no rational
jury could have found that the force used was so excessive that ncatdasufficer would have
made the same choicel’ennon v. Miller 66 F.3d 416, 426 (2d Cir. 1995).

Defendants arguthey were faced with epidly-evolving situation in which the suspect,
Cobbs, was suicidal, had threatened to kill others,higgson PCPand heavily intoxiated,
remained violent andrratic, and forcibly resisted arresSeeDefs.’ Br. 20 (“Cobbs was in the
midst of commision of a serious felony, he posed a clear threat to the safety ofitessoéind
he was evading arrest.”).hus, for defendants, even though Cobbs was dead by the end of the
night, the use of the ¥9 together withthe application of the tas¢o aid inhis apprehension and
arrest waobjectivelyreasonableinder the circumstancesnd each officer is therefore entitled
to judgment as a matter of law

For thefollowing reasons, the court holds that, based on the reicesdinable to
conclude as a mait of law hat the Officers’ use of force was objectively reasonable and thus

not in violation of Cobbs’s Fourth Amendment rights.
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1. The Degree oforce
At the outsetthe court addresses the degree of fohe¢the use othe K-9 and taser
eachconstitue. In doing so, it is worth acknowledgirgetimportance of toolke police dogs
and tasers Whilethey*“can potentially inflict serious bodily harm or even death,” thdgd'a
have great potential to resolve situations without resort to catmgely nore lethal force,”
“frequently enhancing the safety of the officers, bystanders andished.” SeeThomson v.
Salt Lake Cty.584 F.3d 1304, 13186 (10th Cir. 2009) (quotinBobinette v. Barne854 F.2d

909, 912 (6th Cir1988))(internal quotation @rks omitted)

a. The Use of the ¥ Constituted a Significant Degree of Force

First, it was “clearly established law in the Second Circuit as of 2060 that it was a
Fourth Amendment violation to use ‘significant’ force against ggesswho no longeactively
resisted arrest or posed a threat to officer safé®atcia, 43 F. Supp. 3d at 29@oting Abbott
v. Sangamon Cty705 F.3d 706, 72425 (7th Cir. 2013)).Although the Second Circuit has not
yet statedthe level of forcghatthe use o K-9 police dogconstitutesit has held that the
“infliction of pepper spray on an arrestee has a variety of incapacitatingaanid| gffects and
as suchits use constitutes significant degree of force Tracy, 623 F.3d at 98emphasis
added) see ato Garcig 43 F. Supp. 3d at 2987 (“[A]s in Tracy, the use of force here was
‘significant,” ‘somewhere in the middle of the nonletfaice spectrum’ ad ‘on par with pepper
spray.” (quotingAbbott 705 F.3d at 7@).

Otherfederalcourts ofappeals thahaveaddressethe use of a KO haveheldthe use of a
properlytrained police dogenerallydoes noteachthe highdegreeof force constitutingleadly
force See, e.g.Thomson584 F.3cat 1315-16Miller v. Clark Qty., 340 F.3d 959, 963 (9th Cir.

2003)(“Even if it is ‘possible’'that Kimon could bite a suspect’s headheck, that Kimon is
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‘capable’of lacerating arteriethat could result in a suspextleeding to death, and that Kimon
injures a suspect more seriously the longer he bites, weastdlude that Deputy Bylsma did not
use deadly force when he caused Kimon to bite Miller for up to sixty dec&uch mere
‘possibilities’ and ‘capabilities’ do not add up toraasonable probability.Even when we
credit Miller’s evidence, as we must at this stage, the risk of death from a polibéelsg
remote’); Jarrett v. Town of Yarmouti331 F.3d 140, 149 (1st Cir. 2003)

These courthave foungdhoweverthat the usef the biteandhold technique by a police
dogconstitutes aignificantdegree of force.See, e.gMiller, 340 F.3d at 964 The district
court found that the force used to seize Miller, thonghdeadly, was ‘considerable’ and was
‘exacerbatd by the duration of the biteAlthough the police dog was trained to bite andilel
suspect arm or leg, not to maul a suspect, Deputy Bylsma permitted the dag eméihold
Miller for an unusually long time period, an action that might caussgestpain and bodily
injury. We conclule that the intrusion on Miller's Fourth Angment interests was a serious
one’); Chewv. Gate27 F.3d 1432, 1441 (9th Cir. 1994) (“By all accounts, the force used to
arrest Chew was severe. Chew was apprehended by a German Shepherd taaghuspssits
by biting hard and holding.”)Indeed the danges involved in d@loying a K-9 policedog
trained in the biteandhold techniqudrave been discussed

With the biteandhold technique, KO dogs are trained to bite and hold the

suspect until commanded to release the suspect by the law enfardéfen

officer. The suspect often struggles to avoid pain, injury, andtapempting

the dog to regrasp and hold with greater bite force. With this technivp&;9

dog continues to bite and hold regardless of what the suspect doesndstsy
stards still, or attempts to flee)njury is almost inevitable

Melgar v. Greeng593 F.3d 348, 361 (4th Cir. 201Michael,J.,dissenting in part and
concurring in part{quotingH. Range Hutson et aLaw Enforcement 0 Dog Bites: Injuries,

Complicationsand Trends29Annals of Emergency Me®37, 638 May 1997). Further, such

19



“dogs tend to be larger breeds, weighing 70 to 90 pounds or'miokeat 362(citing PeterC.
Meade,Police and Domestic Dog Bite Injes: What are the Difference¥?¥hat ae the
Implications About Police Dog Usg37 Injury Extra395, 399 (2006)available athttp://www.
sciencedirect.cojn Police dogsare taught to inflict forcefubites using all of their teeth,”
which can rang&om “1,200 and 2,000 pounds per squahi’ comparable to the amount of
force caused by “an automobile wheel running over a body plakt(¢iting Vathekan v. Prince
George’s Qy., 154 F.3d 173, 17i.3 (4th Cir. 1998; Miller, 340 F.3d at 962 As is often the
case, the bitandhold techimque employed by police dogancause serious injury, such as
disfigurement.Seed. (collecting cases)

Thus, @se law makeslear that, although the use gbalice dog properly trainea the
bite-andhold technique does notdinarily carryarisk of death there remaimarisk that its use
canresult inserious injury. Further, given the Second Circuit’s holding that the use of pepper
spray—which, unlike a police dogarries with itno risk ofdeathor serious opermanentnjury
such as disfigureent—constitutes a “significant degree of forceéhé courtholds that the use of

apolice dog constitutes, at a minimum, a significant degree of force.

b. The Use of the Taser Constituted a Significant Degree of Force
As with the use opolice dog, the Scond Circuithasyet to rule on the level of forcéhe
use of a tasaronstitutes As notedhowever,it has found the use of pepgaray‘constitutes a
significant degree of force.SeeTracy, 623 F.3d at 98The usefulness of taserdnslisputable
“mak[ing] people easier to arrest or subdue” by “produc[ing] 50,000 volts dfielyy” and
“stun[ning] and temporarily disafihg] people by causingvoluntary muscle contractioris,
“cauding] people to fall.” SeePosner Aff. Ex. Yat 2(ECF Dkt. No 62-21) (Nat| Inst. of

Justice, U.S. Department of Justice (“DOJ”), Police Use of Force, Tase@Qtlaer Lesd ethal
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Weapons (2011))'DOJ Taser Report”) A tasermay be used in two waydHrst, it can“use
compressed nitrogen to fire two barbed probes (which are sometimes ealgdatisuspects.
Electricity travels along thin wires attached to the préb&0J Taser Report 2Seconda taser
canbe used in “drive stun” mode by which an officer presses the taser diregitigiag suspect
ratherthan firing darts.Seeid. at 10. As with any method of forcehére are of coursasks
involved in dploying tasersincluding death to otherwise “normal, healthy adulgsuncture
wounds or burns,” or blindness should a dart hit a person’'s$&s@d. at 2. “D espite the
dangers, most [taser] shocks produce no serious injuries,” andudeiactually decreases the
likelihood of suspect injury.”ld. Indeed, “[a]genciessuallyplace the [taser] with chemical
agents|[, such as pepper spray,] in their force continuum, meaainté¢ir use is typically
approved in the same circumstances in which pepper spray use is dllddeat 5-6.
Neverthelessthis Court has held the use of a taser “is not a-8enous or trivial use of
force’ akin to a shove; rather, it is a ‘serious intrusion into the abthe interests protected.”
Real v. Town of Suffern Police DépNo. 10 Gv. 9042(JPQ, 2013 WL 3193413, at *8
(SD.N.Y. June 25, 2013uotingBryan v. MacPhersqr630 F.3d 805, 816.1(9th Cir.2010))
Moreover otherfederalcourtsof appealdiave foundhe use ofasers to qualify, e minimum
asan intermediate level of forceSee, e.gBryan 630 F.3dat 810 (“Our conclusion that use of
the X26 taser and similar devices in dart mode constitutes an intermsayatiécant level of
force that must be justified by the governmental interest invofedld well within the national
mainstream of the decisions which have examined the nature ang qti#ié intrusion posed
by tasers.(citation omitted) (internal quotation marks omitfedavanaugh v. Woods Cross
City, 625 F.3d 661, 665 (10th Cir. 2010) (“Although Tasers may not constitute desmly

their use unquestionably ‘seizes’ the victim in an abrupt and violenhen. Accordigly, the
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‘nature and quality’ of the intrusion into the interests of Ms.a@awugh protected by the Fourth
Amendment was quite seveie.Oliver v. Fioring 586 F.3d 898, 903 (11th C2009)
(recognizing daser is “designed to cause significant, uncdlaoée muscle contractions”);
Orem v. Rephan®23 F.3d 442, 4448 (4th Cir.2008) (rejecting thargumenthat a taser
constitutes @e minims level of force);Hickey v. Reeded2 F.3d 754, 757 (8th Cil993) (“We
find defendantsattempt, on appedab minimize the pain of being shot with a stun gunto be
completely baselesslhe defendantgwn testimony reveals that a stun gun inflicts a painful
and frightening blow, which temporarily paralyzes the large fessaf the body, m&ering the
victim helpless.”).

While “death and serious harm associated with their use is rare,” tasers are diesigned
the purpose of temporarily paralyzing a suspect by running electricaiyghhis or herbody.
This is a significantdegree of force and therefaaserious‘intrusion on the individual's Fourth
Amendment interests.SeePlumhoff 134 S. Ct. at 2020 (quotirtgraham 490 U.S. at 396).
Given that the Second Circuit has found the use of pepper sprayuesstsignificant degree
of force—which, asnoted, carries far lesser risks than tiseof a taser-the court holdsat a
minimum, the use of a tasalsoconstitutes a significant degree of fofc&ee Garcia43 F.
Supp. 3d at 297 (“[l]t [is] a Fourth Amendment violation to use ‘sigaiit’ fore against
arrestees who no longer actively resist[] arrest or pose[] a threffictr safety, regardless of

whether that significant force emanated from a pepper spray canister riggbe af a taser.”).

o Indeed, the holding that the application of a taser constitutes, at aumnitme

same degree of force as pepper spray is consistent with the NewbuoghDglartment’s use

of force policy, which lists a taser as “a defensive weapon . heofotce continuum at the same
level as the deployment of [pepper] spragéePosner Aff. Ex. X, at 1 (ECF Dkt. No. &2)

(City of Newburgh Police Department General Order N@3&: “Use of the TASERO
electronic incapacitation device”).
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2. A Reasonable Juror Coul€oncludethe Graham FactorsDo Not Provide
Support forthe Officers’ Use of Force

a. The Record Indisputably Establishes that Cobbs Was Arrested for Violent,
Criminal Behavior

The courtnow turns to théhreeGrahamfactors (i.e., (1) the severity of the crime at
issue, (2) whther the suspect posed an immediate threat to the safety of the officémrsr o
and (3) whether the suspect actively resisted arrest or attempted to evadeydligdt),
beginning with the first See Grahanm490 U.S. at 396In Garcia v. Dutches County a case
where police officers responded to a 911 call reporting a suspect who wased} lant was
high on cocaine and acting erratically, the responding officers soughéesb téwe suspect for
what this Court described as “ronminal” and ‘honviolent” behavior.SeeGarcia, 43 F. Supp.
3dat 285, 291.Thus, heGarcia Court held, because a reasonable juror could conclude the
suspect did not pose any danger to others and was detained for hideiwri‘[tfe first
Grahamfactor—the nature and severity of the crime leading to the arrest. provide[d]
virtually no support for [the officer’s] use of the taser agairs”duspectSee idat 291.

Here, by contrast, the Officers responded to a situatiarhich they werenformed that
the suspect, Cobbs, was intoxicatedyihg ingestedarge quantities of PCRicohol,and
cocaineandhad forcecbpenthe door to Wheeler’s apartment and entered the prentisss.
Pl.’s 56.1112-3, 141, 145. Prior to entering the apartment buildingOtfieers werealso
informedthat Cobbs had grabbed Wheeler, choked hertraedtenedo kill her, himself, and
their children, and that he had engaged in a physical altercation \wékI|&Y's boyfriend.See
Pl’s 56.1194-5; Wheeler Dep26:22—-27:14Wheeler Statemeri—2 The Officerscouldalso
hear loud noiseemanating from Wheeler’s apartment aasl they made their way up to the

apartment, they continued to hear the sound of things breakidg th& apartmentSeePl.’s

23



56.1 1133, 49 Although they had reason to belie€ebbswas violent and posed a danger,
however they had no specific reason to belidveavas armed with a weaporseePl.’s 56.1

1 35. Once the Officers arrived at the front door of Wheeler’s apartment and edtetapenter
moreover, Cobbgiedto prevent them from entering by charging the door to force it shokebef
fleeing into another room and out of sigl@eeMurphy Dep. 24:2-25:13(Cobbs “came

running out of the room and running, like, towards us” and “l wasr& e was going to
come tackle us into the hallway, back down the stgiBuckley Dep. I, at 184-18:17, 20:26
20:25; Ladlee Dep. 124-13:17; Vasta Dep. 205:21:3, 52:1152:13. Officer Vasta then
deployed the KO.

Thus, unlike inGarcia, here, tle Officers were not seeking to arrest Cobbs for “non
criminal” and “nonviolent” behaviorindeed,Wheeler told the Officershe wished to have
Cobbs arrested and press charges against highelater completed a New York State Domestic
Incident Report.SeePl.’s 56.1 137-38 Posner Aff. Ex. A (ECF Dkt. No. 62) (New York
State Domestic Incident Repatated July 8, 200@ndsigned by Wheeler). &ed on ta
evidence on tis record, a reasonable juror could conclude that Cottsthreatened to Kill
himself and othersyas violent and erratend posed a danger not only to himgelft to the
Officers and others in the apartment building. As a result, the natiiseaerity of the crime
leading to the arrest of Cobbs offers support for the use of forcesabaimin order to effectuate
his arrest.

b. A Reasonable Juror Could Conclude that Cobbs No Longer Posed a Threat to
the Officers When Officer Buckl®gployedthe Taser

Whenconsidering th&rahamfactors to evaluate the reasonableness of a usecef

courts mustlsoasseséthe risk to officer safety.”Tracy, 623 F.3dat 98 Here, heevidence
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indisputably establishes that Cobbs initially posed a threbetO@fficers’ safety As noted,

upon their arrivalthe Officerswere informed that @bbswas high on PCBEnd other intoxicants
hadbroken into Wheeler's apartment aalackedcher, had been involved in a physical
altercation with Goldingand had stated hveas going tdill Wheeler, their children, and
himself. SeePl.’s 56.1 q 2-8; Wheeler Statemerit—2(“[Coblj then grabbed my legs and was
holding me. | then tried to get away from him and he then pulled me wota ground. While
he was pulling me to the grouhd pulled off my bra. |then fell to the floor. Then he grabbed
me axd had me in like &ead lock and was squeezing hgsin tight around my neck trying to
hold me and it was choking me. [Cobbs] then told me that he was goirgdondithat | was
going to go with him. . . [He] was screaming that he was going to falf kids.”). Wheeler
warned the Officers that Cobbs was dangerous and |&gePl.’s 56.1 Statement3[7; Wheeler
Dep. 4523-46:20 Lewis Aff. 6. Before attempting to enter the apartmembreoverthe
Officers could harthe sounds odlestructiorcoming from inside Wheeler’s apartmengeePl.’s
56.1 933; Murphy Dep.22:16—-22:18Buckley Dep |, at 17:8-17:13 VastaDep 22:12-22:15
Ladlee Dep86-8:13 In short, record evidence makes clear, and no reasonable juror could
conclude otherwisdhatat the time the KO was deployed, the Officers had reason to believe that
Cobbsposed an immediate threat to the Officangothers.

The inquiry, however, does not end there. After deplothed-9, the Officers followed
the dognto the apartment arfdund Cobbsand the K9 engaged in the living roonSeeVasta
Dep. 259-26:22. At this point, given thaCobbswas cornered in the living room tife
apartmenby several officersany threat Cobbgreviouslyposed to othergside from the
Officers presnt at the scendaddissipated Cobbs was struggling while beingtemrepeatedly

and heldby theK-9, and bur officers were inside the apartment, with two others stationed
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downstairs at the entrance to the apartment building and two moideoutéter Cobbs’s
struggle with the KO, Officer Buckley fired the taser at CoblfSeePl.’s 56.1 {76. The record
is unclear whether Cobbs was on the ground or on hisvfakt engaged with the 4 and when
taseed. CompareBuckley Dep. ] at 33:23-34:9('Q. So you're saying that the dog had not
actually taken him to the ground? A. Mr. Cobbs was up and down in glstruthere was beer
bottles. There was a mess. There was total destruction within thgerlbom. So he’s slipping
and sliding up and dowstruggling with the dog. He might have gone down to the ground, back
up. . . . He’s not in a stationary position, and he wasn’t on themgtd), andBuckley Dep. II, at
88:6—88:10 Q. When you tased him, he was still standing? A. Correct. Q. Areayng that
he did not go to the ground during the 35 seconds? A. Not at all, watiMurphy Dep. 38:6
38:9 (“[A]t one time | turned to Buckley and asked him if [the taser] was workimgasn'’t sure.
The dog was barking. Cobbs was, like, rollargund.”) andVasta Dep. 40:194020 (“He was
trying to stand up. Then he would go onto the ground. He would spin aroundhig=aims.”).
Onsummary judgment, the courtrisquired to view the facts in thight most favorable to
plaintiff, the noamoving party Here, although the evidence is equivocal as to wbsition
Cobbs was invhile engaged with the 8 and being bitterand thepositionhe was inwhile
beingtaseed, a reasonable juror could conclugewas on thdloor.

The Officers alsdestified that they believed the taser was not operating propkdy W
was deployed.SeeMurphy Dep. 38:2838:22 (“That’s not the normal thing | saw from Cobbs.
He was still rolling around. That's why | turned to Buckley and askedflitmei taserjwvas
working.”); Vasta Dep40:21 (“It seemed lik§the taserlwvasn’t even working at that point.”)
Defendants argue the application of the taser was justified beCabbs remained

norcompliant while"fighting” with the K-9 andrepeatedlypunchingand kcking the dogin the
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headand grabbinghe snout. SeeVasta Dep. 8:17-283; Officer Narratives3 (Officer Buckley
writing that“[Cobbs]began to fight violently with KO ‘Chuck’ kicking and punching . the K-
9."); Buckley Dep. | at 28:7#28:8("I recall Mr. Cobbs punching and kicking the dog around his
snout area and the center of boaly.”); Murphy Dep. 2:10-32:11("He’s kicking it. He’s
punching it. He’'s grabbirgactually puting his hands by its mouth.”).

Officer Vasta the K-9’s handlertestiied that thedogreceived a laceration above one of
its eyes as a resudf Cobbs violently punching and kickinnge dog SeeVasta Dep. 42-42:11
Officer Vastaalso testified, however, that he was trained to take {8ddaveterinariarfor
treatmet of any injuries.SeeVasta Dep. 2:21-44:3 AlthoughOfficer VastainsistsCobbs
injured the K9, and the Officers testified that Cobbs repeatedly kicked and punched3lie K
the head, there is no physical evidence on the record actually docunamisugh iguriesto
corroborate Officer Vasta'version of the factsindeed, Officer Vasta did not seek medical
treatment for the K9 following the dog’sapprehension of Cobbs, which by bisn admission
violated his K9-handler training SeeVasta D@. 42:21-44:3.Rather, Officer Vasta maintains
that he monitored and treated the dog’s injuries him&#dEVasta Dep43:7-43:13.

Thus, vewing the evidence ithelight most favorable tplaintiff asthe nonmovant a
reasonable juror could concludet Officer Vastavould not havedeliberatelychosen to treat
the K-9's wounds himselin contravention of his training. Rather, a juror migdgsonably
determinghat Officer Vasta did not bring the-&to the veterinarian for treatmentchesethe
dogsuffered no injuries at all, as there is no physical evidence on thd dsmmentinghis
claim. Relatedly, a reasonable juror might also reach the concltiabthe k9 was not injured

because Cobldid not repeatedly strike.itHad Cobbs done sajuror might reasonably
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conclude thathere would havéeen record evidencipporting this clainaside from the
Officers’ testimony.

FurthermorealthougheachOfficer testified that Cobbs remained violent while engaged
with the K-9, there is no ediencethat Cobbs lunged at any officer or moved toward any of them.
SeeJaquez v. City of New YoqrKo. 10 Qv. 2881(KBF), 2015 WL 2165981, at *20 (S.D.N.Y.
May 8, 2015) To the contrary, the Officers each testified that Cobbs remained engélyeden
K-9, punching and kicking it.SeeOfficer Narratives3; Vasta Dep. 8:17—-283; Buckley Dep. I,
at 28:728:8; Murphy Dep. 32:1282:11. Indeed,as notedywhen engaged with a-& trained in
the biteandhold technique, “[t]he suspect often struggles to avoid, pajury, and arrest,
prompting the dog to regrasp and hold with greater bite force. Witretiiisijue, the ¥ dog
continues to bite and hold regardless of what the suspect does (sw;retatets still, or
attempts to flee)Injury is almost inevable” Melgar, 593 F.3d at 36{Michael, J., dissenting
in part and concurring in parginternal quotation marks omittedFurther, Cobbs was unarmed,
and no officer observed Cobbs wielding any weapon or atiegript retrieve one.SeeMurphy
Dep. 41:2-41:24; Vasta Dep. 52:35213. Indeed, no officer sustained any injurtkging,or
sought medical treatment followinGobbs’s arrestThus, areasonable juror could conclude
that, following the K9's apprehension of Cobjend during the time he wasigaged with the
K-9, he no longetfposgd] an immediate threat to the safety of the officers or othe3sé
Graham 490 U.S. at 396

c. A Reasonable Juror Could Concludehat When Taseed, Cobbs Was Not
Actively Resisting Arrest
Last, the courturns tothefinal Grahamfactor, under which itmust determinevhether

Cobbs’s conduct amounted to “actively resisting arrest” such as wouddh wefavor ofa
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finding thatOfficer Vasta’'s deployment of the-&8and Officer Buckley’'s use of the taseere
reasonble. See Tracy623 F.3d at 96As noted Cobbs charged at the Officers in the doorway
as they tempted to open the front doaBeeOfficer Narrative2-3; Buckley Dep. I, at 18:15
18:17, 20:2620:25; Ladlee Dep. 12:283:17; Murphy Dep. 24:2485:19, 4:22-41:24; Vasta
Dep. 20:1521:3, 52:1152:13. Following his failed attempt to prevent the Officers from
entering, Cobb8fled to the living room, which wasut ofthe Officers’eyesight leading Officer
Vasta to deploy the . SeeVasta Dep21:4-21:21 22:6-23:13, 24:924:12 Buckley Dep. |

at 20:17420:19 Ladlee Dep. 13:231325; Murphy Dep26:20.

The court’s analysis is informéxy theNinth Circuit’s holding inChew v. Gatesn
which the Court found that a suspect who fled and hid from pafiee being stopped for a
traffic violationwas not actively resisting arrest to the point that the deployoienk-9 police
dog was warranted in apprehending hiBeeChew 27 F.3dat 1442 The Ninth Cicuit noted
that the suspedtid not engage in any threatening behavior during the hour and a ha# tiedor
K-9 was released in an effort to capture hisee id.Rather, he hid quietly during that time
period while police searched for hirsee id. The ChewCourt observed the suspect did not
“resistamest to the point of offering any physical resistance to the amgeasfficers, nor, at the
time the officers released the dogs, did they have any particular reasdieve that b would
do so.” Id.

Unlike the suspect i€hew here, the Officers have presented an articulable basis for
believing that Cobbs “engaged in . . . threatening behavior” duringetffeit to capture him and
that hemight physicdly resistarrest Seeid. This is not a situation where the suspect hid quietly
and did not “podé¢ an[y] immediate threat to the safety of the officers or otheBe#id. at

1441. Nor is it a situation where Cobbs, the suspect, was initially appro&mhadninor
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offense such as a traffic violation. Rather, here, unlik€hew the Officersvere confronted
with a rapidlydeveloping situation with a suspect tivegre toldwas high on PCRnd other
intoxicants had threatened to kill himsedhd others, and remained violent and unpredictable.
Indeed, the Officers were trained to use th®, Kvheae, as here, there remained uncertainties
regardinga rapidlydeveloping situatiorposinga danger to officer safetyseePosner Aff. Ex.

Y, at 1 (ECF Dkt. No. 625) (City of Newburgh Police Department General Order NOOQ:
“Duties of K-9 Teams & NorK-9 Officer Awareness™{“K -9 Policy”) (“These procedures are to
ensure the effective use ofKTeams in criminal apprehension, tracking/locating missing
persons (criminal or civilian), building searches, area searches, exidetection, narcotics
detection, crowd control and promoting favorable public relations thrak@hdemonstrations

... The K-9 Unit serves as a very important asset which may substantiallyeréukl danger
inherent to law enforcement officers in the performance of thagsiyit Murphy Dep. 2111
21:21(“Normally, you bring a dog up because there’s aknown. We don’t know if he has
weapon. . . A dog would be used to make an apprehension safer for the officeFeg)court
thus finds that record evidence indisputadsyablishes that Cobbs, at the time of deployment of
the K-9 by Officer Vastawas actively resisting arrest.

Despite this holdinghe courtfurtherfinds that a reasonable juror could reach a different
conclusion as to the use of the tasert@edconinued use of the 4 following the dog’s
apprehension of CobbsseeGarcia, 43 F. Supp. 3d at B9“‘[T]he fact that an initial use of
force’ . . . was ‘justified does not mean that all subsequent uses fofrce were similarly
justified.” In the couse of responding to evolving scenarios, officers may encounter
circumstances that compel them to recalibrate the amount of forceel@pmuoting Abbott

705 F.3d at 729)kee alsdMeyers v. Baltimore Cty713 F.3d 723, 733 {4 Cir. 2013) (“[F]orce
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justified at the beginning of an encounter is not justified even sedatat if the justification for
the initial force has been eliminat®d That is,once an arrestee is under control, or no longer
resisting, a police officer may no longer continue to use force admnstr her See, e.g.
Johnson v. Scqtb76 F.3d 658, 660 (7th Cir. 2000It is well established that a police officer
may not continue to use force against a suspect who is subdued and complytheg wfficer's
orders?); LaLonce v. Cty. of Riversid04 F.3d 947, 961 (9th Cir. 2000 he same principle
is applicable to the use of pepper spray as a weapon: the use of such weapqepfeg
sprays; police dogs) may be reasonable as a general policy to bringsteeatmdezontrol, but
in a situation in which an arrestee surrenders and is rendered helplessasonable officer
would know that a continued use of the weapon or a refusal without caalteviate its harmful
effects constitutes excessive fofge.

As notedthe K-9, trained in the biteandhold techniqueapprehended Cobbs in the
living room andbit Cobbs repeatedlySeePl.’s 56.11 44 68 The court has found a
reasonable juror could conclude, basedhenavidence, that while engaged with th8 KColbs
did not strike it. Importantly, the court has also found that a reasonable juror éod]cat the
time the taser waappliedby Officer Buckley,Cobbswas on the groundrurther, although
defendants maintain that the®was removed from Cobbs priar the use of the taser, the court
finds that a juror could reasonably concldiden the record evidence that this was not the case.
That is, although the Officers have testified that tHe Was no longer engaged with Cobbs at
the time of the taser’'s glwyment, there isomeevidence from which a reasonahleor could
conclude otherwisand find that, when the taser was applied, Cabinginued to bengaged
with the dogon the floor. SeeOfficer Narratives2—3,5 (Officer Buckley writing that [Cobbg

continued to fight and resist arrest, not complying with these officeecsnmands to lie down,
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and place his hands behind his back. After several more commandeg aasktiCobbs]did
comply, and was able to be handcuffed, at which time tBeanasgiven the command to
release, which he did without any further incident tostigpect and the officets Officer
Flaherty noting that “[w]hen | got into the apartment Officer Vastajiistdtaken his KO off
[Cobbs]and Officer Buckley had deployed Hiazer’; and Sergeant Murphy writing that
“Officer Buckley thar deployed the Tazeand he K-9 was removed and . Cobbs was finally
ableto be handcuffed”).

Next, the court concludesreasonable juror could finet the time Officer Buckleysed
the taser,Cobbs was no longer resisting arreshus, “the thirdGraham‘factor offer[s] little
support for the use of significant forfesuch as a taserSeeGarcia, 43 F. Supp. 3d at 293
(quotingGraveletBlondin v. Shelton728 F.3d 1086, 1092 (9th C2013). Although
defendantgontend that Cobbs remained violent and erratic while engaged with@hiné
recordis unclearas towhether Cobbs, while engaged with th&land whilethe taser was
deployed was on tk ground or remained standingurthe, the records unclea as to the
manner in whictCobbs allegedlyesistedarrestwhile engaged with the . SeeBuckley Dep.
II, at 87223—-88:12(*Q. When you say you were not getting compliance, what was happening?
What was Mr. Cobbs doing or not dgithat indicated to you that you were not getting
compliance? A. He was still combative. Still told him to getlenground. Not on the ground.
Flailing his arms and legs. Swinging around violently. Q. Youte saying he was moving his
arms?A. Arms, legs, his entire body; Vasta Dep. 40:1940:20(“"He was trying to stand up.
Then he would go onto the ground. He wogpgdh around. Flail his arntys.

Moreover,despite the Officers’ claims that Cobbs remained dangerousceed a threat

to them by resising arrest, Officer Vasta testified that he was able to approach Cobbs gher to
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use of the tasaandsafelyremove the K9 from Cobbs.SeeVasta Dep28:19—-299; see also
Murphy Dep. 3410-358. As noted neither he nor any other officezported suffeng any
injuries as a result of trencounter with Cobbsor did anyofficer testify that heobserved
Cobbs brandishing any kind of weapddeeMurphy Dep. 41:224124; Vasta Dep. 52:11
52:13. The court, on this motion for summary judgmastrequired to construee record in the
light most favorable to plaintiff aee noamovant Although there is testimony that Cobbs
remained violenandresisedarrest, there ialsoevidencerom which a reasonable juror could
reacha different conluision. That is, the record before the court could lead a reasonable juror to
conclude that Cobbs’s conduct was not that of someone resisting lautegés a natural
reaction to being bitten bylk&9 and taseed repeatedly SeeGarcia, 43 F. Supp. 3dt&294 (“In
addition, his ‘wriggl[ing] around’ might have been due to his ‘resiomanto . . . the electrical
shock from the taser’ or ‘being pushed and pulled by the five officetspoof him.””
(alterations in original) (citations omitted)Moreover,as noted, when faced wighsuit
involving “the use of deadly force, in which ‘the witness most likely to cordirtthe police
officer’s] story—the person shot deads unable to testify[,] . . . the court may not simply accept
what may be a selervingaccount by the police officer.”O'Bert, 331 F.3d at 37 (quoting
Scott 39 F.3d at 915) Accordingly, a juror could reasonably conclude that Cobbs, aintieehte
was taseed, was no longeactivdy resising arrest.
3. The Court Cannot Conclude as a Mattef Law that the Officers’ Interests
Justified the Use of Force

As noted, “[because ‘[tlhe Fourth Aendment test of reasonablenesssne of objective

reasonableness,’ the inquiry is necessarily case and fact spedifiecuires balancing the

nature ad quality of the intrusion on the plaintiff's Fourth Amendment intsragainst the
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countervailing governmental interests at stakerdcy, 623 F.3d 90, 96 (2d Cir. 2010)
(alteratiors in original) (quotingBryant v. City of New Yorld04 F.3d 128, 136 (2d Cir. 2005)
(citing Amnesty Am361 F.3d at 123)internal quotation marks omittedY hus,”[i] n addition to
the specificGrahamfactors. . ., [courts] must also consider any other relevant circumstances.”
Garcia, 43 F. Supp. 3d at 2995 (citing Tracy, 623 F.3d at 98Graham 490 U.S. at 396 see
alsoMattos v. Agaranp661 F.3d 433, 445 (9th Cir. 2011)W/]e must examine the totality of
the circumstances and consider ‘whatever specific factors may be appripaigtarticular
case, whether arot listed inGraham™ (quoting Bryan 630 F.3d at 829. Three such
circumstances amelevant here(1) the Officers’allegedfailure to warn Cobbs before)(
entering the apartment)(deploying the K9, and €) deploying the tasef2) the duratiorfor
which andthe number of times that Cobbs was tageand theamount of timéheremained
engaged with the 19; and (3)whether Cobbs wastruck by Officer Vasta.

With respect to plaintiff's claim that the Officers failed to knaeid announce their
presence before forcibly entering the apartment, the court filzdstiff has failed to create a
genuinefactual dispute Although the Supreme Court has stated that an officer’s failure to
announceéis or hempresence is “among the factors to be consideradsessing the
reasonableness of a search or seizubhe, record indisputably establishes thate, the Officers
did sobefore entering Wheeler’s apartmefteewilson v. Arkansg$514 U.S. 98, 934(1995)
Plaintiff points to the Officerspostincidentnarrative reports and maintains that a reasonable
juror could conclude that only one announcement was made beforefitter Cdttempted to
gain entry to the apartmengeePl.’s Br. 7;compareOfficer Narratives 2 (“I checked the door

to the apartmat and it vas locked and | could hear .Cobbs in the apartment breaking things, |
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advised . . Cobbs that he was under arrest and to open the doaitt)Buckley Dep. ] at
17:10-1711 (“He made several announcements, and no response to the amnening.

As an initial matter, plaintiff points to no authortty support the propositicihata single
announcemeninder thecircumstancepresent in this case might amount to a constitutional
violation. Moreover, it is clear thaafter knocking onhe closed apartment door, Sergeant
Murphy mademultiple verbal announcements directing Cobbs to open the door of the apartment
and that he was under arreSteePl.’s 56.1 11562-53;Officer Narrative2-3, 5;Vasta Dep.
19:24-19:25 After Cobbs failed toespond to Sergeant Murphy’s commands, Sergeant Murphy
forcedopened the door of the apartmefeeOfficer Narrative2 (“I [(Sergeant Murphy)]
advised . . Cobbs that he was under arrest and to open the dod&2obbs did not so | forced
the door @en . . . ."”); Vasta Dep. 19:249:25 (“That’s when Sergeant Murphy, after several
more announcements, forced the door&jthough thereportedhumber of announcements and
thelanguage used by the Officers differs, the record estahlishasminimumthat multiple
announcements were made by Sergeant Murphy to Cabhsinconsistencyamongthe
Officers’ accounts on thigoint is immaterial and insufficient to create a triafdetual disputeas
to whether announcements wenadeprior to the Officersentry into the apartmentSee
Jaquez2015 WL 2165981, at *18'Pointing out minotinconsistencies in the officers’
testimony does not negate that each percipient witness says Mr. Jagatangd Det.

McNamee with a knife immediately prior to being shjot

The courtnowturns to plaintiff's allegatiomthat Officer Vasta failed to warn Cobbs that
the K-9 would be deployed and th@fficer Buckley failed to war©obbs before using the taser.
According to plaintiff, there isonflicting evidence thatoud lead a reasonable juror to conclude

no such warningg/ere made to Cobbs prior to the deploymergitifer the K9 or the taser
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Courts have consistently held tlzafailure to warn before the release of-8 Kr the use of taser
can constitute excege force depending on the circumstancgse, e.gMattos 661 F.3chat

451 (“[T] he fact that Aikala gave no warning to Jayzel before tasing her pughasetof force
far beyond the pale. We have previously concluded that an offiedtisefto warnwhen it is
plausible to do so, weighs in favor of finding a constitutionabtion.” (citations omitted))
Melgar, 593 F.3cat 358(“[F] ailure to give a warningefore releasin@ police dog is objectively
unreasonable in an excessive force contégtiting Vathekan154 F.3d at 179(internal
guotation marks omitted)Johnson576 F.3d a661;Casey v. City of Fed. Heights09 F.3d
1278, 1285 (10th Cir. 2007Qgarcia, 43 F. Supp. 3d at 293 his is because the “particular facts
and circumstances, like those here, can heighten the severity of tissointi~or example,
when a taser is deployed without warning, a person cannot anticipate anepi@pts effects.”
Negron v. City of New YorR76F. Supp.2d 360, 36{S.D.N.Y. 2013).

Nonethelessas to the use of the-& the evidencenakes cleathat severalvarnings
were directed at Cobbs that he was under arrestiandncompliancewvould result in the
release of the 0. SeeOfficer Narrative-3, 5(Sergeant Murphyeportingthat “I did notlet
. .. Cobls shut the door fully and . Cobbs was advised thighe] K-9 would be deployed to
apprehend him and he startedteak items in the living roorh. Officer Ladlee noting Cobbs
was advised that he was under arrest and if he did not@otnaePolice K9 wold be sent in to
apprehend.”Officer Vasta writing “I . .. made a verbal announcemenfGobbs]to open the
door, and keep his hands in the air, he was under arrest for burgldry,taained police KO
would be deployed); Ladlee Dep.14:3-147 (“[T]here [were] more commands given fdnim]
to come out, or the polide-9 would be sent in. It wasl believe Officer Vasta gave the

commands and Sergeant Murphy gave the commands. It was numerous tinmmespadyse.”);
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Murphy Dep. Z:7-2714 (“Q. What happened at that point, when Officer Vasta comes up with
the K-9? A. Officer Vastanakes announcements for the d§y. What annourement did he
make? A. It's a-verbatim, | don’t remember exactiha he said, but, for general,sfCome

on out. You're under arrestWe'll release the K9. You're under arrestCity of Newburgh
Police’); Vasta Dep. 2118-225 (“Q. So what happened at that point? A. | went to the top of
the stairs, now with my 9, and | made several announcememgself for Mr. Cobbs to come
out, that he was under arrest, or the polie@ Would be deployed. Q. That’s what you were
saying? A. Yes. Q. How many announcements did you make? A. l&s tDré‘ou made three
announcements? A. Yes, $)r.BuckleyDep. |, at22:17-23:3.

Although the Officers may havesed different language in their reports and deposition
testimony in reference to the announcements and warnings madeb® régarding the
deployment of the ¥ dog, these discrepancies are insufficient to create a tfadbleal dispute
as to whether announcements and warnwvgy® made Seelaquez 2015 WL 2165981, at *18
It seemglain that Cobbs was warned before K8 wasdeployed. Haintiff, moreoverhas
pointed to no law, and the coudrcfind nonerequiringa specified number of announcemetas
be madéefore a police doig deployed.

As to plaintiff's claimthat Officer Buckley did not issue any warnings befdeploying
the taser, the court finds the record evidence makes clear this e mmaise, and ne@asonable
juror could conclude otherwisél he evidence establishes that Officer Buckley ordered Cobbs to
put his hands behind his back, that he was under arrest, and that itiheembto struggle he
would be taseed. SeeOfficer Narrative2-3 (Officer Ladlee noting tha'Officer Buckley
announced to . .Cobbs if he continued to fight Officer Buckley was going to defiey t

Tazer”; Officer Buckley writing that[t]his officer made an announcement {@obbs]to place
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his hands behind his back, he is under arrest and if he failed to do souliebe tasered”);
Buckley Depl, at 33:19-3322 (“l again advised Mr. Cobbs to get on the ground and place his
hands behind his back, that he was under arrest; that if he didivatid woud utilize the
Taser.”) Murphy Dep. 33:153316 (“Then Officer Buckley at some point in time says, ‘[w]e’re
going to use the Tas&); Flaherty Dep19:13-1916 (“Q. Was the next thing you heard the
Taser going off? A. | heard Buckley make #mnouncement, and then he ended up deploying
it.”); Murphy Dep. 3617-36:18(“Then Buckley makes announcements and then deploys the
Taser.”);Ladlee Dep. 19:1719:20(“He just stated-the only thing | heard Officer Buckley
saying was fofCobbs]to come mto compliance or he was going to fire the Taser. He gave the
warnings that he was going to use the Tasem.Here is nothing orhe record to suggest no such
warning wagssued, and plaintiff's speculation is insufficient to creataable factual dpute
on this ground.SeeJaquez 2015 WL 2165981, at *18.

An additional circumstance the court must weigh is the duratiowtiarh the k9
remained engaged with Cobbs and the period offamehich, and the number of time€obbs
was taseed. SeeMattos 661 F.3dat 44546 Garcia, 43 F. Supp. 3d at 29%fficer Vasta
testified that Cobbs was engaged with th8 #®r “[lless than a minute.'SeeVasta Dep. 26:21
26:25. As noted, Officer Vasta and the other officers maintain tf8ewas removed fror@obbs
prior to the deployment of the taser by Officer Buckley. Officer Bryck X26tasercontained a
microchip that recorded each triggaull and the duration of each discharge associated with that
triggerpull. Pl’s 56.1 B9. Although “[t]he chign the taser fid] not record the length of time
a completed electrical circuit [was] being conducted through . . .Caible taser download data
derived from this microchip documented four taser cycles irtlegssone minute, and that the

taser was uskfor a total of thirtyfive seconds.SeePl.’s 56.1 {P0-91.
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Defendants maintain that, although the taser download datatedithe taser was
dischargedor a total of thirtyfive seconds, the period of time for which a completed electrical
circuit was conductedhrough Cobbs’s body wdar less. SeeDefs.” Br. 10. To suppothis
claim, they offer a report from Andrew Hinz, Director of Techniqalgpams at TASER
International, Inc., in which Mr. Hinz opie¢hat a completed circuit existed for otlgtween
five and ten secondsSeePosner Aff.Ex. P, at1 (ECF Dkt. No. 6216) (report and professional
opinions of Andrew Hinz, Director of Technical Programs, Taser latiemmal, Inc. dated July
29, 2011)"Hinz Report”). Plaintiff objects to the rept’s admissibility, claiming defendants
have failed to establish the opinion was based on a reliable meibgdolaccordance with
Federal Rule of Evidenc&2 andDaubert v. Merrell Dow Pharmaceuticals, I1n&09 U.S. 58,
592-93 (1993). SeePl.’s Br.10-11.

The court need not reach the question of the report’s admissil@liitgummary
judgment, the court il2quired to view the facts in thight most favorable to plaintiff, and there
is evidence (i.e., the taser download data) from which a reasgnady could conclude that
Cobbs was tased for thirty-five seconds.SeePl.’s 56.1 Y91; Taser Download Datarhus,the
admissibility of defendast proffered exp# report is oflittle consequenckbecause there is
record evidenc&éom which a juror could reasonabtpncludethat Cobbs was tassl four times
(once for each trigger pull) over the course of amneute periodf time, during which a
completed circuit ran through Cobbs’s bodydaotal ofthirty-five seconds.A juror could also
reasomably conclude that Cobbs remained engaged with tBdd{ as long as ninetfyve
secondsf the jurordeterminedhe K-9 was not removed from Cobbs until after the application

of four taser cyclesSeeVasta Dep. 26:2826:25. It is wellsettled thatnofficer may not
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continue to use force against a suspect who, although previously re$iasabeen subdued.
See, e.gMeyers 713 F.3d at 733Johnson576 F.3dat 660;LaLonde 204 F.3cht 961.

Last, anotherelevantcircumstance is plaintiff's allegian that Officer Vastghysically
struckCobbswith his hands SeePl.’s Br 11. Althoughdefendants maintain that no officer used
any blunt force against Cobbs and the only force used was the use &9 thiedtaser, based on
the record before the cduthere is evidence from which a reasonable juror could conclude
otherwise. SeeDefs.’ 56.1 102. “[I] f an excessive force claim turns on which of two
conflicting stories best captures what happened on the straétamwill not permit summary
judgmen in favor of the defendant official. Saucier 533 U.S. a216 (“When a plaintiff
proffers evidence that the official subdued her with a chokeholdtbeeigh she complied at all
times with his orders, while the official proffers evidence that he adgdternwords, a trial
must be had.”).Here there is evidence from which a reasonable juror could conclude that
Officer Vasta struck Cobbs with his hands

General Order No. M08 of the Newburgh City Police, which contains the Department’s
policy for theuse of force by an officer, directs that, “[ijn all incifig@a whereupon any use of
force is exercised, it will be documented within the NARRAEIpbrtion of the
OFFENSE/INCIDENT report filed in connection with the incidérindofficers, when directed,
are “to complete a ‘USE OF FORCE REPORTSEePosner Aff.Ex. W, at 45 (ECF Dkt. No.
62-23)(City of Newburgh Police Department General Order N@Q&: “Use of Forc8.
Following Cobbs’s arrest, on@fficer Buckley who deployedhe taserand Officer Vastathe
K-9 handlercompletedeports to documertheforce used to subdue CoblSeePosner Aff.

Ex. E at 1(ECF Dkt. No. 625) (City of Newburgh Pote DepartmenResponse to Resistance
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Reportdated July 8, 200€ompleted by Officer BucklgyPasner Aff. Ex. F (ECF Dkt. No. 62
6) (City of Newburgh Police KO Use Report dated July 8, 2007

Specifically in response to the “[t]lype of force used,” Officer Vasta wrGQithér . . . K
9 and Hands.” According to Officer Vasta, he used the term “hamdis&report in reference to
using his hands to assist in the cuffing of Cobbs’s anidegVasta Dep. 48:648:16. When
asked what the termhands”means when usead such a report, howevdpplice Chief Eric
Paolilli ("Chief Paolilli”), Chief of theNewburgh Police Department on the date of Cobbs’s
arresttestified itcanbe used to refer to guiding a suspect’s hands, feet, or heasingr
“physical force with their hands to overcome some kind of forcegistance offered by the
subject,” such astriking the subject.”SeeSuppl. Dep. of Chief Eric Paolilli 31:331:22 (ECF
Dkt. No. 6235) (“Paolilli Dep.”), see alsaMurphy Dep. 47:1447:20(*Q. If you handcuff a
suspect, do you fill out a Response to Resistance Report unless somerothsused? Let's
say no force is used other than cuffing a suspect. Is the proceduresitutizin that you fill
out one of these reports? A. No.Ihdeed, no other officer involved in applying either set of
cuffs to Cobbs filled out a repdd docunent his involvementin handcuffingCobbs. Further,
although Officer Vasta claims he participated in the ankle cuffingcédfiadlee testified that
the officers who shackled Cobbs’s legs were himself, Officer Flahedys@mgeanMurphy.
Seeladlee Dg. 22:23-23:9. Moreover,there is record evidence that Cobbs died, in part, as a
result of*blunt forceinjuries” SeeThanningAutopsyReport6—8.

Thus, viewing the record in thight most favorable to plaintiffas is requiredn
summary judgmenta reasonable juror could concludé) based on Officer Ladlee’s testimgny
Officer Vasta did not assist in the cuffing of Cop{® Cobbssustained blunt force injurie€3)

the use of the term “handsi aresponse to resistance repmdybe used toeferto an officer
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striking a suspect with his hasdr using his hargito guide or restrain a suspeatd (4) given
that Officer Vasta did not participate in the cuffirtheonly instance in which he maains he
had contact with Cobbkshis use of the term “&nds”was in reference to physically striking
Cobbs with his hands, whighay have caused part,the bluntforce injuries sustained by
Cobbs. In other words, although the Officers have each testifieddbhs @as not struck by
Officer Vasta or any other officer, there is evidence from which @nedde juror could reach a
different conclusion.SeeO’Bert, 331 F.3d at 37 (Wen faced with 4 suit for the use of deadly
force, in which ‘the witness most likely to contradict [the polifecer’s] story—the person shot
dead—is unable to testify[,] . . . the court may not simply accept wiat be a sel§erving
account by the police officer.” (quotirgcott 39 F.3d at 915))Accordingly, at trial, a jury
musthave the opportunityotconsider the mattéarther, as material disputes of fact remadt
only as to whether Cobbs was physically struck by Officer Vasta, batlaspoint in time
during the encounter he was struck, dmelnumber of times he was hit.

Thus the court holds as a matter of laWwatthe initial deployment of the 4@ was a
reasonable application of force under the circumstances given thatativabyreasonable
officer would have believed that Cobbs pihae immediate threat to the Officers and others
whenhe fled out of sightollowing his failed attempt to prevent the Officers from gagnemtry
to the apartmentOfficer Vasta, in accordance with the Newburgh Police Departmes’s
Policy, deployed theK-9 to apprehend a fleeing suspect in an unsearched area within adpuildi
in which the Officers had little visibilitySeeK-9 Policy. Because no reasonable juror cbul
reach a different conclusion (i.e., that Officer Vasta's deploymetfieok-9 was objectively
unreasonable under the circumstahcelintiff's excessive force claim must be dismissed to the

extent that it is predicated upon Officer Vasta’s initial deploymerteo&t9. SeeGreenfield v.
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Tomaine No. 09 Qv. 8102(CS) (PED), 2011 WL 2714221, at *4 (S.D.N.Y. May 10, 2011),
report and recommendation adopiédb. 09CV-8102 CS(PED), 2011 WL 2714219
(S.D.N.Y. July 12, 2011)

Despiteits holding thathe initial deployment of the 4 was objectively reasonable as a
matter of law the court is mindfubf the @mpounding effect of using the & and the taseat
the same timeBecause a reasonable juror could conclude that the use of the taser while Cobbs
remained engaged with theXwas objectively unreasonable, a juror could reach the same
conclusion regarding the continued use of the police dog. Thates, viewing the facts in the
light most favorable to plaintiffa juror could conclude th#te K-9 was not removed from
Cobbs prior to theleployment of théaser andit continued to bite Cobbs until the completion of
the four taser cycles administereddobbs Accordingly a reasonable juror could conclude that
the continued use of the & compounded with the application of the taser, was excessive and in
violation of the Fourth Anendment.

In addition to tiis compounding effecta reasonable juror califind the duratin for
which the force was useudas objectively unreasonable under the circumstances, partiatilarly
thejuror concludedheforce continued to be applied to Colafger heno longer posed threat
to the Officers, and that Cobbs was rafforded any time to recover between each use of force.
SeeMattos 661 F.3d at 445 (“The second overwhelmingly salient factor hénatidones tased
Brooks three times over the course of less than one minut&hree tasings in such rapid
successin provided no time for Brooks to recover from the extreme frearegperienced, gather
herself, and reconsider her refusal to complgée alsdsarcia, 43 F. Supp. 3d at 295n sum

areasonable juror could conclud&) the police dog was engaged fanety seconds an@) the
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application of four cycles of the taser for thiftye seconds meant that an electrical current was
flowing through Cobbs’s body for thirtfjve seconds in less than one minute of time
Thecourtis mindful that it is td‘evaluate the record from the perspective of a reasonable
officer on the scene, rather than with the 20/20 vision of hiht’'sagnd to “make allowance for
the fact that police officers are often forced to make-spliond judgmentsin circumstances
that are tese, uncertain, and rapidly evolvirgabout the amount of force that is necessary in a
particular situation.”See Tracy623 F.3d at 9§internal quotation marks omitted)
Nevetheless, “the fact that an initial use of foreethe deployment of the R to gprehend
Cobbs—was “justified does not mean that all subsequent uses.@drce were similarly
justified.” SeeAbbott, 705 F.3d at 729Moreover “[i] n the course of responding to evolving
scenarios, officers may encounter circumstances that compel theoalibnae the amount of
force deployed and less lethal tools, such as police dogs andstdsere great potential to
resolve situations without resort to comparatively more ldtnaé, “frequently enhancing the
safety of the officers, bystanders and the susp&®eThomson584 F.3d at 13146 (quoting
Robinette 854 F.2d at 912) (internal quotation marks omitt&€drcia, 43 F. Supp. 3d at 295
Here,however,important questionsf fact remainjncluding: Cobb's physical posture
(i.e., wrether havas on the ground or stand)nghile engaged with the  andwhen taseed;
what, if any, resistance hpresentedo the Officers otheK-9 as a result of being apprehended
by the police dognd whilebeing taseed;'° whether havas physically strick by Officer Vasta

and if so, when, and how many time#ccordingly in viewing the evidence in the light most

10 Plaintiff maintains that Officer Vasta’s use of the taser was also exeessl

therefore objectively unreasonable because it was used in drivexatienrather thamidart
mode. Having found that a reasonable juror could conclude the use okthedas
unreasonable, thereby precluding summary judgment, the court nee@dciothe question of
the manner in which the taser was employed, which may be decideadimgta jury.

44



favorable to plaintiffa reasonable juror could concéuthe Grahamfactors tip heavily against
thereasonableness of therce used by th©fficers and thereforeie court isunable to
concludeas a matter of laythat the force was reasalie under theecircumstances

Therefore defendants’ motion fosummary judgment must be denied.

B. Violation of a Clearly-Established Right

Having fourd that a juror could reasonalflgd Cobbss Fourth Amendment rights were
violatedby reason of the Officers’ use of for¢be court turns to defendants’ argument daath
officer isnonethelessntitled to summary judgment orapitiff's excessive forcelaimunder
the second step ofelqualified immunity analysis. ndlerthis stepthe“analysis asks whether
the right in question was ‘clearly established’ at the time of thatiaof because
“[g] overnmental actors are shielded from liability for cilaimages if their actions did not
violateclearly established statutory or constitutional rights of which a reasonable person would
have knowri Tolan 134 S. Ct. at 1866 (emphasis added) (qudtioge 536 U.S. at 739)To
determine whether a right was clearly established at the time of an sftoeiduct, a court
must“consider[] three factors: (1) whether the right in question was egfivith reasonable
specificity; (2) whether the decisional law of the Supreme Courthrendpplicable circuit court
support the existence of the right in question; and (3) whether uredeigiing law a reasonable
defendant official would have understood that his or her aets unlawful.” Shechter v.
Comptroller of City of Ny, 79 F.3d 265, 271 (2d Cir. 199@jtations omitted)quoting
Jermosen v. SmitB45 F.2d 547, 550 (2d Cit991))(internal quotation marks omittedfs an
affirmative defense, “the burden is on the defenddintial to establish [qualified immunity] on

a motion for summary judgmentBailey v. Pataki 708 F.3d 391, 404 (2d Cir. 2013).
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Therationale behindherule of qualified immunity'is to ensure that the official being
sted had fair warning' that his or her actions were unlawfullerebesi v. Torres&64 F.3d
217, 230 (2d Cir. 2004emphasis addedyuotingHope 536 U.S. at 73940 & n.10; see also
Jackson 776 F.3d at 12442 (“The purpose for qualified immunity is to permit officials to act
without fear of harassing litigation as long as they can reasoaatiypate before they act
whether their conduct will expose them to liability. Indegtf,objective observers cannot
predict—at the timeof the official acts—whether the act was lawful or not, and the answer must
await full adjudication in a district court years in theufie, the official deserves immunity from
liability for civil damages’ (alteration in original) (quotiniladdox v. Stepheng27 F.3d 1109,
1120 (11th Cir2013)). The Second Circuit hadarified, howeverthatneither its lawnor that
of the Supreme Qurtrequiresthe specific behavioto beunlawful for a rightto be clearly
established.See Terebesy64 F.3d at 231Rather, a law is considered to be “clearly established
if decisions from this or other circuitslearly foreshadova particular rulg on the issue.”ld.
(emphasis addedyuotingScott v. Fischer616 F.3d 100, 105 (2d Cir. 201@nternal quotation
marks omitted)see also Garciad3 F. Supp. 3d at 296 (“Even if the Second Circuit has not
precisely determined the contours of dtjghat right may be clearly established such that a
defendant is ‘stripped . . . of his immunity’ as long as ‘decisiondrom courts in other circuits’
‘clearly foreshadow a patrticular ruling on the issue.” (quoBagjey, 708 F.3d at 4055cott
616 F.3d at 105)).

“Though [iijmmunity ordinarily should be decided by the coutiat is true only in those
cases where the facts concerning the availability of the defense are wedtispherwise, jury
corsideration is normally required Oliveira v.Mayer, 23 F.3d 642, 649 (2d Cir. 1994)

(alteration in original) (quotinglunter v. Bryant502 U.S. 224, 228 (1991))[A] s with any
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issue of nominally disputed fathowever,“if the state of the evidence is such that reasonable
jurors could reach onlgne conclusion, then that factual issue is appropriate for decigithe b
court as a matter of law.Id.

Thus, he question here whether, whewviewing the facts ihe light most favorable to
plaintiff, it was establishedr clearlyforeshadowed byhe Supreme Courbr federalcourts of
appealdy July 8, 2007that in effectuating a lawful arrest, an officer’s use of force is excessive
if he or she uses taseonan individual who no longer posan immedige threatis engaged
with apolice K-9, andis physically struck by an officerThe court finds that it was.

In Tracy, the Second Circuit reversed the district court’s grant of qualifi@auinity for
an officer’s deployment of pepper sprayiere inches away from the face of a” suspeiad was
“already in handcuffs and offering no further active resistdn8eeTracy, 623 F.3d at 98. The
Court founda reasonable juror could conclude this constituted an unreasonabfdarse o
under the circumstances, and thus that the officer was not etdigedhmary judgment on the
claim. Seed. As noted, théracy Court concluded that the “infliction of pepper spray on an
arrestee has a variety of incapacigind painful effects, and, as such, its use constitutes a
significant degree of force Id. (emphasis addedgiting Park v. Shiflett250 F.3d 843, 849 (4th
Cir. 2001) (“The effects of [pepper] spray include (1) dilation efdapillaries and instant
closing of the eyes through swelling of the eyelids, (2) immediaperatory inflammation,
including uncontrollable coughing, retching, shortness of breath and gé&spaigwith a
gagging sensation in the throat, and (3) immediate burning sensatitwesnhucous membranes,
skin and inside the nose and mouth.frurther, the Court observegiyen the risks involved

with the use of pepper spray, “it should not be used lightlyratuitously against an arrestee
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who is complying with police commands or otherwise poses no immebiatd to the arresting
officer.” Seed.

Recently, this Courleniedan officerqualified immunityfor his use of taserlikening
theapplicationof a taserat a minimum, tehe level of forceof pepper spray, which theoQrt
hadalreadyheld to constitute a significant degree of for&eeGarcia, 43 F. Supp. 3dt 296-
97. TheGarcia Court reasoned that it waslearly established law in the Second Circuit as of
April 2000 that it was a Fath Amendment violation to use ‘significariirce against arrestees
who no longer actively resisted arrest or posed a threat to officey, safgardless of whether
that significant force emanated from a pepper spray canister orgipertof a taser. Id. at 297
(citing Tracy, 623 F.3d at 98Bailey, 708 F.3d at 405 erebesi 764 F.3d a237 n.20).

Furthemore as theGarcia Courtobservedit was clearly established lmgher federal
courts of appealas ofMarch 2010 that the use of a taser against an unarmed and subdued
suspectvho no longer posed a threat to officers or others was unlamfiNiolateda suspect’s
consttutional rights Seeld. Indeed, the cases upon whilarciareliedfound the law was
clearly established before the dateCobbs’s arredti.e., prior toJuly 2007. SeeMeyers 713
F.3d at 73435 (statingthe law was clearly established as earl2@33that “officers using
unnecessary, gratuitous, and disproportionate force to seize a securewducitizen, do not
act in an objectively reasonable manner and, thus, aentited to qualified immunity
(quotingBailey v. Kennedy349 F.3d 731744-45 (4th Cir. 2003)) Brown v. City of Golden
Valley, 574 F.3d 491, 499 (8th Cir. 200®plding that, “[a]t the time Zarrett deployed his Taser
and arrested Sandf@e., October 2003) the law was sufficiently clear to inform a reasonable
officer that it was unlawful to Taser a nonviolent, suspected misdemeanantashwwfleeing

or resisting arrest, who paséttle to no threat to anyorgesafety, and whose only
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noncompliance with the offices’commands was to disobey two orders to @nghonecall to a
911 operatdi; Casey509 F.3d at 128485 (holding it was clearly established by August 2003
“that force is least justified against nonviolent misderaeéwho do ndlee or actively resist
arrest) ; Hagans v. Franklin Cty. Sheriff’Office 695 F.3d 505, 509 (6th Ci2012);see also
Cavanaugh625 F.3dat 665—67(holding it was clearly established by December 2006 that it
was unlawful to tagea nonresistant suspect)As relevant here, othé&deralcourts of appeals
had clarified by at leastMarch 2010Qthata previouslyresisting suspect has a constitutional right
to be free from gratuitous tasering once he or shedwsed resistingrrest See, e.gGoodwin

v. City of Painesville781 F.3d 314, 3728 (6th Cir. 2015]relying onthe 2008 casé.andis v.
Baker 297 F. App’x 453, 463 (6th Cir. 2008pe Boise v. Taser Int’l, Inc760 F.3d 892, 897
(8th Cir. 2014) (relying othe 2009 cas®rown 574 F.3dat 499-500) Oliver, 586 F.3cat 901,
908 (holding it was clearly establishkegMay 2004that it was excessive force to tagesuspect
at least eight times over a twoinute period after theuspect had stopped resisting)

In addition the degree of force used by the OfficenrsCobbscould be foundo have
exceededhat used irGarcia. Viewing the factsn thelight most favorable to plaintifg
reasonable juror could conclude thaaserwas usean Cobbsafter hewasalready subduednd
on the groundengaged with and beirgraspedy theK-9, and being physically struck by
Officer Vastaandthereforeno longermposed a threat titve Officers or othersindeed, the court
has already found the use of éBkKconstitutes, at a minimum, a significant degree of force, which
is consistent with the findings of other federal courtspfeals. See, e.gMatthews v. Jone$5
F.3d 1046, 1050 (6th Cir. 19943hew 27 F.3d at 1441Robinette 854 F.2d at 912Similarly,
like any use of forcahefederalcourts of appeals have found that a suspctis neither

resisting arrest nor atnpting to flee has a constitutional right to be free from beingnbity a
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K-9. See, e.gDrew v. Milka 555 F. App’x 574 (6th Cir. 2014holding it was clearly
establishedy July 2002 “that ordering a dog bite arcompliant arrestee violates a clga
established constitutional right Watkins v. City of Oakland.45 F.3d 1087, 1093 (9th Cir.
1998)(“We agree that it was clearly established that excessive duration of the bitepamglerr
encouragement of a continuation of the attack by officers could constitiggsese force that
would be a constitutional violatidi.

Thus, viewing the evidence thelight most favorable to plaintiff, the court finds a
reasonable juror could conclude the force used by the Officers was\adljeanreasonabland
in violation of the Fourth AmendmenAlthough Cobbs initially displayed resistartcearrest
and fledinto the living roomthereby resulting in thwful deployment of the 9, material
factual disputesemainfollowing the K-9's deploymentincludingwhetherthe taser was
deployedbefore thek-9 was removed from Cobjathe duration for which Cobbs was teesk
whether Cobbs was physically struck by Officer Vastd if so, when, and how many timgs
and whether Cobbs continued to resist arr@st,ifeso, in what mannerSee Smith v. Potanoyic
No. 02 Qv. 6240 KMW, 2007 WL 1032270, at *2 (S.D.N.Y. Mar. 27, 2000 Bummary
judgment should be denied with respect to any claim (including any claipufitive damages)
that Defendant failed to recall the dog until an inordinate peridithefhad elapsed, because
there is a genuine issue of maaéfact about whether Defendastictions constituted the use of
excessive force in violatioof a clearly established right.”As a resultfor the samaeasons
that the Officerarenot entitled to summary judgment on the riseoff the excessive force clgim
theyarenot entitled to summary judgment on the basis of qualified immuBiee Hemphill v.
Schott 141 F.3d 412, 418 (2d Cir. 1998) (“[SJummanggment based either on the merits or on

gualified immunity requires that no dispute about materialifdegsuesemain.”)
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C. Failure to Intervene

In addition tothe excessive force claim, plaintiff alleges that “each of the individual
defendant[ Offices] . . . failed to intervene to prevent the use of excessive force byetmwv
officers.” SeePl.’s Br. 29; Compl. 4. Defendantmaintain however, that irrespective of the
court’s holdings regarding plaintiff's excessive force clainfjg@fs “Flaherty and Ladlee are
entitled to summary judgment with respect to both plaintitfsessive force and failure to
intervene claims[, because] neither applied force nor wjasjosition to stop it from being
applied.” Defs.’ Br32. In other words,aording to defendantsgither Officer Flaherty nor
Officer Ladlee were personally involved in Cobbs’s arrastl summary judgment is therefore
appropriate in favor aheseofficers. Plaintiff, however insiststhat Offices Flaherty and
Ladlee’s “repats reflect that they were in the apartment with Cobbs and were dineablyed
in his arrest and thus a question of fact exists asheir personal involvementyhich precludes
summary judgmentSeePl.’s Br. 22.

“It is widely recognized that allfaenforcement officials have an affirmative duty to
intervene to protect the constitutional rights of citizens fieinmgement by other law
enforcement officers in their presencéihderson v. Branerl7 F.3d 552, 557 (2d Cir. 1994)
(citations omitted).Thus,the Second Circuit has found that

[a]n officer who fails to intercede is liable for the preventable harreezhby the

actions of the other officers where that offiodaserves or has reason to know . . .

(1) that excessive force is being used, tf#at a citizen has been unjustifiably

arrested, or (3) that any constitutional violation has beemutted by a law

enforcement official.
Id. (citations omitted).“l n order for liability to attach, there must have been a realistic

opportunity to intervene to prevent the harm from occurtind. Indeed, the question of

“[w] hether an officer had sufficient time to intercede or was capable of prevémgihgrm
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being caused by another officer is an issue of fact for the juegsirconsidering all éh
evidence, a reasonable jury could not possibly conclude otherwike.”

Further “[a] police officer cannot be held liable in damages for failureteyeede unless
such failure permitted fell@ officers to violate a suspest'clearly establishedautory or
constitutional rightsof which a reasonable person would have knowicciuti v. N.Y.C.
Transit Auth, 124 F.3d 123, 129 (2d Cir. 199guotingHarlow v. Fitzgerald 457 U.S. 800,
818 (1982). Importantly, “[flailure to intervenelaims ae ‘contingent upon the disposition of
the primary claims underlying the failure to interveteam.” Usavage v. Port Auth. i.Y.&
N.J, 932 F. Supp. 2d 575, 599 (S.D.N.Y. 20i@)otingMatthews v. City of New YQr&89 F.

Supp. 2d 418, 8+44 (E.D.NY. 2012).

1. Officer Flaherty

As to Officer Flaherty, the recoislclearthat hewas not personally involved in the
excessive force allegations in this caSeeFarrell v. Burke 449 F.3d 470, 484 (2d Cir. 2006)
(“[P]ersonal involvement of defendantsaiteged constitutional deprivations is a prerequisite to
an award of damages undet983.” (quotingWright v. Smith21 F.3d 496, 501 (2d Cir. 1994)
(internal quotation marks omitted)yVhen Officer Flaherty arrived on the scene, Sergeant
Murphy andthe other officers were already speaking with Wheeler outside of the apartmen
building. SeeFlaherty Dep. 15:61519. Officer Flaherty's police repostates he did not enter
Wheeler’s apartment until after thehad been removed from Cadnd thetaserhad been
deployed. SeeOfficer Narratives3 (“When | got into the apartment Officer Vasta had just taken
his K-9 off [Cobbs] and Officer Budey had deployed his Tazer.”).

Further Officer Flaherty's deposition testimony is consistent with theatiae outlined

in his police reportthat he was stationed at the apartment building’s front door forityecur
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purposes with Officer Lewjsnd that he did not go upstairs to the second floor of the apartment
building until after he heard Officer Vasta recall th® lind heard the deployment of the taser.
SeeFlaherty Dep. 19:1519:16, 2316-23:20 This isalsoconsistent with the other Officers’
accounts, whiclplaceonly SergeaniMurphyandOfficers Vasta, Buckley, and Ladleaside the
apartment prior to Gabs’s arrest.SeeMurphy Dep. 20:1320:13;Vasta Dep. 18:418:6. From
where Officer Flaherty was stationddwnstairs he was unable tobservenvhat was happening
inside the apartmentSeeFlaherty Dep. 33:33311. The extent of Officer Flaherty’'s persl
involvementincludes asistingSergeanMurphy place Cobbs’s in handcuffs and assisting the
otherOfficers carry Cobbs downstair§eeOfficer Narratives3 (Officer Flaherty writing thatl
then assistefSergeantMurphy on putting the handcuffs ¢@obbs]”); Flaherty Dep. 28:23
2824, 29:2293 (“We just ended up picking him up and bringing him downstairs.”). Plaintiff
does not allege that excessive force was used during the cuffing or while Wadieing

carried down the stairs.

Plaintiff hasthereforepresented no evidence from which a jury could reasonably
conclude that Officer Flaherty was in a position to prevent any harmdccurring since he was
not present in thapartmenuntil after the K9 and taser were use®&eeChamberlain v. Qy of
White Plains986 F. Supp. 2d 363, 3§3.D.N.Y. Dec. 10, 2013concluding a faintiff did “not
plausibly allege that any other officer hattealistic opportunity’to preven either of those uses
of force” (quotingAnderson 17 F.3dat 557)); Cerkelli v. City of New YorkNo. 99CV-6846
(ARR) (RML), 2008 WL 4449634, at *11 (E.D.N.Y. Oct. 1, 2008) (granting summary judgment
to officers on plaintiff's failure to intervene claim because tifieers “could not reasonably
have interjected themselvesarthe situation during this window to prevent further

unconstitutional firings”).Further, there is no evidence to suggest that Officer Flaherty would
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have known, or had reason to believe, that Cobbs’s constitutional rigigt$eiag violated
because Officer Flaherty was unable to personally observe Cobbs budkiers unfoldng
insidethe apartmenbecausdie was stationed downstairs at the front entrémtee building
See, e.gSmith v. P.O. Canine Dog Chdsdo. 02 6240 KMW DF, 2004 WL 2202564t *10
(S.D.N.Y. Sept. 28, 2004yranting summary judgment on claims of excessive force anuadail
to intercede because there was no “indication that any of the named deferalddteave
known, or had reason to believe, that the alleged violatioargdttutional rights was
occurring”). Accordingly, any claims of excessive force or failure to intervejaenat Oficer

Flaherty are dismissed.

2. Officer Ladlee

With regard tdOfficer Ladlee howeverthe record idessclear as to whether he was in a
position to inteveneto prevent thallegedly excessive force usagainst Cobbby the other
Officers. The only account as to the movements of Officer Ladlées own deposition
testimony. According to Officer Ladlee, he was standing directly behifice©Vasta when the
K-9 was deployed at the entrancdlod apartment ande observed Cobbs run to the laftd out
of sight. Seel.adlee Dep. 13:2313:25 Officer Ladlee testified that, following the deployment
of the K-9, he immediately entered theaagment but rather thatake a position itthe living
room, hescreenedhe apartment to ensure there was no one else pré&sesitadlee Dep.
14:22-166. He claimshe did not enter the living roomhere Cobbs was located becaiiseas
overcrowdedandthat he instead stood thie front door to the apartmeaidter completing his
searclof the premisesSeel.adlee Dep. 15:2216:6. Further, according to Officer Ladleehen

he nextsaw Cobbs hevas“flailing his arms and kicking Seeladlee Dep. 20:420:7. Once he
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was able to see into the living room, howeverctuld not recall whether the taser hadbeen
fired. SeeLadlee Dep20:15-20:21.

Having found a reasonable juror could conclude the use of the taser andexbuotse of
the K-9 werein violation of Cobbs’s Fourth Amendment rightsdviewing the evidence ithe
light most favorable to plaintiffi.e., that the taser had not yet been deployed when Office Ladlee
enteredhe living roon), a reasonable juror could also conclude icer Ladleewas in a
positionto intervene and thereby prevent the alleged constitutiamation (i.e., the
deployment of the taserBeeFischl v. Armitagel128 F.3d 50, 57 (2d Cir. 1997) (“Assuming the
accuracy of Fischl’'s estimates that the attack oedupetween 9:00 and 9:30 and lasted some 10
minutes, the record suggests that Marshall either was in the coetadtathe time Fischl’s cell
door was opened to let the inmates in, or was in the corridor while diok atas going onThe
record would thus permit a reasonable juror to find either that Mbhogiemed the cell door for
the inmates himself, or that he was in the vicinity of the ongoiaglatind, despite Fischl’
shouts, knowingly did nothing to stop Eitherwould suffice to show Mal&ll's personal
involvement?). Qualified immunity does not alter this analysis. As explained, thevas
clearly established that, under $kefactsa juror could reasonably determine it would hbgen
objectively unreasonable for Officer Ladlee to believe the use of the taspledavith the
continueduse of the K9, was not a violation o€obbs’s constitutional rights. Accordingly,

Officer Ladlee is not entitled to summary judgment forfehleire to intervene claims.

3. Sergeant Murphy, Officer Vasta, and Officer Buckley
For the same reasorSergeanMurphyandOfficers Vasta and Buckley are not entitled
to summary judgment for any claims against them for failing to intercElae record

indisputably establishes tha&ch of thesefficerswaspresent in the living roomhtoughout the
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K-9's engagement with Cobbs adidring Officer Buckley’sdeploymenbf the taserdefendants
do not claim otherwiseThus,a juror could reasonably conclude tB&srgeant Murphgnd
Officers VastaandBuckleywereeach in a position to intervene to prevent the use of the

allegedy excessive forcagainst Cobbs.

4. Officer Jenerose

Last although plaintiff named Officer Jenerose as a defendant in this astiedoes not
appear to haverought any claims againstrhi Indeed, in her memorandum in opposition to
defendants’ motion for summary judgmepigintiff makes no allegations agair@fficer
Jenerosenor has she alleged any set of facts from which a reasonableqgutdrconclude that
Officer Jenerose was inlved in any of the injuries suffered by Copbsin a position to
prevent them Accordingly,becauselaintiff failed to brief any claims against Officer Jenerose,
any claims against him have been waived and aband@esbchaefer v. Town of Victo457
F.3d 188, 210 (2d Ci2006).

Furthermore,d the extent plaintifSuggest©Officer Jenerose either used force against
Cobbs or was in a position to prevent it, the court finds no reasgoadreould reach this
conclusion. SeePl.’s 56.1 48. Theonly evidence regarding Officer Jenerose’s involvement in
Cobbs’s arrest is his affidavit in which he states he “was assigeeddr yard to cover any
attempt at flight and provide perimeter security” with Officer Romero. Jseekli. 2. Thus,
accoding to Officer Jenerose, he “was not involved in Mr. Cobbs’[s] an@spresent inside
the apartment.”"SeeJenerose Aff. ®. Plaintiff maintains a reasonable juror could conclude that
Officer Jenerose was in the apartment at the time tBeMds deployed and the taser was fired
based on Wheeler’s testimony when ashed many officers she saw enter the apartoignt

don’'t know, like six, seven, eight. | don't kndwSeeWheeler Dep. 50:2461:5. This on its
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own, howeveris insufficient to create taiable factual dispute as to whether Officer Jenerose
was present inside the apartment. Wheeler says nothing to sugg&sffider Jenerose entered
the apartment building or that he went upstairs to her unit. Indeed, agked how many
officers she bserved enter the apartment building, her testimony makes clear that sbé did
know. Nor does any other officer place Officer Jenerose inside the apadumieigt Cobbs’s
arrest. Thus, there is no evidence that contradicts Officer Jenesioseimt that he remained
outside of the apartment building during Cobbs’s arrest.

Moreover, the extent of Officer Jenerose’s involvement follgwlobbs’s arrest was that
Cobbs was placed in Officer Jenerogesrol car and he drove Cobbs to the police stat®ee
Jenerose Aff. 1%, 5. Plaintiff has made no claims that Officer Jenerose or aay iothvidual
defendant used unreasonable force against Cobbs following his aarelsas plaintiff brought a
claim against any individual defendant for failure toyie medical care. Thus, because Officer
Jenerose was not personally involved in Cobbs’s arrest and wasanpbéition to intervene to
prevent any of the alleged constitutional violations, the couwsfias a matter of law, he may
not be held liabldor a failure to interveneAccordingly, Officer Jenerose is dismissed as a

defendant in this action.

1. MONELL LIABILITY

In addition tothe claims brought against the individual Officensder 42 U.S.C. 8983
plaintiff also asserts clainegainst the @y of Newburghfor municipalliability underMonell.
SeeMonell, 436 U.S.at 694. Plaintiff allegesmultiple theories of munipal liability against the
City, including (1) the police department did not train officers in dealing withispact high on
narcotics (2) the police department condoned officers not seeking immediate metdesdion

for injured arrestee$3) the police department condoned officers writing regbetacked
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significant detas; (4) the police department condoned officesleasing K9 dogs on suspects
high on PCPand (5) the police departmentsigettled numerous excessive force lawsuits under
Police Chief Paolill’'s command without taking action agathstoffending officers.See

Compl. 1132, 33;PIl.’s Br. 18-19.

“Mondl does not provide a separate cause of action for the failure by the goretome
train its employees; #éxtenddiability to a municipal organization where that organization’s
failure to train, or the policies or customs that it has sanctidegdoan independent
constitutional violatiori. Segal v. City of New Yqrk59 F.3d 207, 219 (2d Cir. 200@)ting
Monell, 436 U.S. at 694City of Canton v. Harris489 U.S. 378§1989). In other words, nder
42 U.S.C. 81983, “a municipality cannot be hdldble solelybecause it employs a tortfeasor.”
Monell, 436 U.Sat 691(“[T]he language of 8983, read against the background of [its]
legislative history, compels the conclusion that Congress dishtgmd municipalities to be held
liable unless actio pursuant to official municipal policy of some nature causeshatitutional
tort. In particular, we conclude that a municipality . . . cannot beliablé under 81983 on a
respondeat superidheory.”).

Thus, “to hold a city liable under®83 forthe unconstitutional actions of its employees,
a plaintiff is required to plead and prove three elements: (1) ambfficlicy or custom that (2)
causes the plaintiff to be subjected to (3) a denial of a constitutighal" Wray v. City of New
York 490 F.3d 189, 195 (2d Cir. 200(QuotingBatista v. RodrigueZ02 F.2d 393, 397 (2d Cir.
1983)) (internal quotation marks omittedjut differently to establisimunicipal liability or a
valid Monell claim under§ 1983, a plaintiff must demonstrate “aett causal link between a
municipal policy or custom and the alleged constitutional depowétiSeeHarris, 489 U.Sat

385.
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A. Failure to Train

“T he failure to train or supervise city employees may consttuitafficial policy or
custom if the failee amounts todeliberate indifferenceto the rights of those with whom the
city employees interact.Wray, 490 F.3d at 19%emphasis addedyuotingHarris, 489 U.S. at
388).

To establish “deliberate indifference,” a plaintiff must show thal} &

policymaker knows “to a moral certainty” that city employees will confrant

particular situation;J] the situation either presents the employee with “a difficult

choice of the sort that training or supervision will make leBgdk” or “there is

a histoy of employees mishandling the situation;” and [3] “the wrongashby

the city employee will frequently cause the deprivation of azesits

constitutional rights.”
Id. at 195-96 (quotingValker v. City of New YorR74 F.2d 293, 2988 (2d Cir. 1992)).
Deliberate indifference is not established where a policymaker “felfishin employees for rare
or unforeseen eventsld. at 196 (quotingValker, 974 F.2d at 297) (internal quotation marks
omitted). Further, where, as here, “a city has a trapiogram, a plaintiff mustin addition—
‘identify a specific deficiency in the city’s training program asthblish that that deficiency is
closely related to the ultimate injury, such that it actually causeddnstitutional deprivation.”
Id. (quotingAmnesty Am361 F.3d at 12%4arris, 489 U.S. at 391) Moreover, “[w]hile an
isolated act of excessive force by a single,-policymaking municipal employee, standing
alone, is insufficient evidence, a policy or custom may be gdeinrom acts or omigsnsof a
municipality’s supervisory officials serious enough to amount to grosgyeegk or deliberate
indifference to the constitutional rights of the plaintifi/illante v. Dep’t of Corr. of City of
N.Y, 786 F.2d 516, 519 (2d Cir. 198@)tationsomitted).

Plaintiff claims the City failed to train its officers not to wseessive force in making

arrests of individuals suspected of being high on narcafiegPl.’s Suppl.Mem. of Law in
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Oppn to Mot. for Summ. J. and J. on the Pleadingg @CFDkt. No. 84) (“Pl.’s Suppl. Br.”).
Plaintiff claimsthe City did not have in place a specific policy regarding the arrestlividuals
suspected of being high on narcotics, and the absence of such a polteyl nesthe improper
useof force against Gbbs andheviolation of his constitutional rightsSeePl.’s Suppl. Br. #8
(“[Alside from not having a written policy, both [Officer] Vasand [Sergeant] Murphy testified
to a lack of training and guidance regarding apprehension or arrest aigpsuspected of being
high on narcotics.”) That isplaintiff contends she has proffered sufficient evidence for a
reasonable factfinder to conclude that the City’s failure to tcea tothelevel ofdeliberate
indifference. SeePl.’s Suppl. Br. 7. Towgport thisclaim, daintiff reliesonthe following
passagérom areport prepared biyerpolice practicegxpert,Ernest Burwell, a police consultant
and former Deputy Sheriff with the Los Angeles County Sheriff's Diepemt

Using the police dog in thigicident was excessive and unnecessary force. A

police service canine utilized to bite a person is a use of force by pain aoncepli

It is against the industry standard that using a police dog to biteanperswn to

be on PCP, that person will noeel the pain at the time of the bite.

[Nevertheleds the injury sustained from the bite is the same. Using therdog

this manner makes the apprehension less safe for the officerdptf and the

suspect. Other options and tactics were available
SeePosner Aff.Ex. Q at 8(ECF Dkt. N0.62-17)(report of Ernest Burwell dated July 5, 2011)
(“Burwell Report”).

As an initial matter, aaxpert’s ipse dixit statement regarding a purported inadequacy in
a municipality’s training program, i.e., that itagainst the industry standard, and that this
somehow constitutes a constitutional violatisnnsufficientto withstand summary judgment.
To support a claim for failure to train, a plaintiff musistabish not only that the officials’

purported failue to train occurred under circumstances that could constitute deliberate

indifference, but also. .identify aspecific deficiency in the citg'training program and
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estblish that that deficiency islosely related to the ultimate injurguch that itactually
causedthe constitutional deprivatioh.SeeAmnesty Am.361 F.3cat 130 (quotindHarris, 489
U.S. at 391) The Supreme Court, moreovegs ‘emphasized. .that plaintiffs must establish
that‘the officer’s shortcomings. .resulted from . . a faulty training programmather than from
the negligent administration of a sound program or other unrelatesinstancesld. (quoting
Harris, 489 U.S. at 39@1). Furthemore dthough plaintiff's expert claims thase of the K9

in this insiince was “excessive and unnecessamydthat the usef a K-9 on a suspect “known
to be on PCP” wa%&gainst the industry standardie says nothing about the City’'sXpolicy
being deficient in any respec&eeBurwell Report 8.That is, hisconclusonsdo not reference
any deficiency in a City policy or that a specific policy for confirag individuals suspected of
being high on narcotics is constitutionally required. Ratler Burwell stateghat it was the
conduct of the Officers themselvesttiaas unlawful.

“I'tis impossible to prevail on a claim that {aty’s] training program was inadequate
without any evidence as to . how better or different training could have preventex
challenged conduct, or how hypothetically weltrainedofficer would hae acted under the
circumstance$’ in this case dealing with an individual suspected of being high ootic
SeeAmnesty Am.361 F.3d at 13(quotingHarris, 489 U.S. at 391)Further, plaintiffhas
“provided no evidence tendingriale out those causes of the excessive force that would not
support municipal liability, such as the negligent administnadioa valid pogram, or one or
more officers’negligent or intentional disregard of their training, and theeefio reasonable
factfinder could conclude that the excessive force occurred as a result of tcaficigncies.”

Sedd. (citing Harris, 489 U.S. aB90-9). Because plaintiff has produced no evidence that the
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Officers “were improperly trained and that this training caused them to use exdessa/ethe

City is entitled to summary judgment on ttheory of municipal liability.

B. Policy, Practice, or Custom

“A municipality may be found to have a custom that causes a coosidtiniolatiori if
the city has beerfdcedwith a pattern of misconduétbut “does nothing, compelling the
conclusion that [it] has acquiesced in or tacitly authorized itsrdutaies’ unlawful actions.”
Okin v. Vill. of CornwalOn-Hudson Police Dep/t577 F.3d 415, 439 (2d Cir. 200@)tations
omitted)(internal quotation marks omittefjuotingReynolds v. Giulian506 F.3d 183, 192 (2d
Cir. 2007)). The Supreme Court I&arified, however, that “[p]roof of a single incident of
unconstitutional activity is not sufficient to impose lialyilitnderMonell, unless proof of the
incident includes proof that it was caused by an existing, unconstgutmmicipal policy,
which policy can be attributed to a municipal policymakeZity of Oklahoma City v. Tuttle
105 S. Ct. 2427, 2445 (198%)ltimately, the burden is on the plaintiff to “demonstrate that,
through its deliberate conduct, the municipality was the ‘movingfdrehind the alleged
injury.” Roe v. City of Waterbuyp42 F.3d 31, 37 (2d Cir. 2008)uotingBoard of Cty.
Comm’r of Byan Cty. v. Brown520 U.S. 397, 404 (1997))

Plaintiff argueghree separate theories upon which she claims the Gigskablished an
unconstitutional policypractice, or custom, which resulted in the violation of Cobbs’s

constitutional rights.The ®urt addressseach of theein turn.

1. The Newburgh Police Department’s Prisoner Medical Treatment Policy
Plaintiff asserts a theory of municipal liability against thiy Gn the basis thaThief

Paolilli, Chief of the Newburgh Police Department on the date of €slalorest, maintained that
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the Officers acted properly by taking Cobbs to the police statiowfioidphis arrest, rather than
directlyto the hospital.SeePl.’s Br. 20;Aff. of Chief Eric Paolilli 3 (ECF Dkt. No. 64)
(“Paolilli Aff.”) (“Sergeant Murphy made an appropriate decision as supervisor to direetr Offic
Jenerose to take Mr. Cobbs to the station rather than to the hdspRintiff maintairs Chief
Paolilli, who as police chiethad final policymaking authorityolr the departent,” acquiesced,
authorized, or condonete Officers’ actons, which plaintiff believes violated the Newburgh
Police Department’policy for providing medical treatment to prisone&eePl.’s Br. 20. In
particular, paintiff argueghe City violated Cobbs’s constitutional rights because the Officers
did not adhere to the Newburgh Police Department’s policy for girayimedical treatment to
prisoners, as outlined in General Order NeOZD), which provides, in relevant part:
If, at the time of arrest, prisoner is in need of medical treatment because of an
Injury or iliness, he will immediately be transported to Sikdé’s [Emergency
Room] for treatment.He will be handcuffed and treated as a prisoner at all times.
The arresting officer will insure &t thebottom slip of the chart is retained upon
release of the prisoner for the Poli2epartmerits records
Posner Aff. Ex. AA, 11 (ECF Dkt. No. 627) (City of Newburgh Police Department General
Order No. G020: “Transporting, Processing and Detentéirisoners”) (“Prisoner Policy”).
Plaintiff's claim must failbbecause shmakes no claim that the Police Department’s
Prisoner Policys itself unconstitutionglandthe burderwas onplaintiff to provide evidence of a
pattern of acquiescence in theegktd unconstitutionabonductsoas to rse tothelevel of“a
pattern of misconduct SeeOkin, 577 F.3d at 439 (quotirfgeynolds506 F.3d at 192)Aside
from pointing to the alleged constitutional deprivation, plaimté#§offeredno evidence to
estdlish a nexus between the alleged constitutional violation and thésegilf (i.e., that the

City encouraged or endorsed a practicd caused the alleged violation of Cobbs’s righiSee

Turpin v. Mailet 619 F.2d 196, 202 (2d Cir. 1980)A]bsent nore evidence of supervisory
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indifference, such as acquiescence in a prior pattern of conduct, a paolidynhod ordinarily be
inferred from a single incident of illegality such as a first améthout probable cause or with

excessive use of forcg;'Okin, 577 F.3d a#39-40. Accordingly, this claim is dismissed.

2. TheNewburgh Police Department'Report Writing Policy

Plaintiff alsoargueghat the Newburgh Police Department has a custom, policy, or
practice “in which [the] use of force [is] not adequately reported to affe@ningful
administrative review,” thereby encouraging the use of excessive fortedffiders. SeePl.’s
Suppl. Br. 45. To support this claimplaintiff points to Chief Paolilli’'s testimony that the
Officers’ reports relatetb Cobbs’s arrest properly document[ed] the inciderit. SeePl.’s
Suppl. Br. 5 (quotingPaolilli Aff.  19). According to plaintiff, a reasonable juror could
conclude that Chief Paolilli's testimony establishes a policy obdedie indifference bthe
City, characterized by the Newburgh Police Department’s disregard of itgvotken policy for
documentinghe use of forceresulting in theeondoration andregular disregard of constitutional
violations by its officers.SeePl.’s Suppl. Br. 5.

The ourt finds that plaintiff's argument must fail as a matter of lavgely for the same
reasonghat plaintiff's argument related to the Citysisoner Policyvas found to benadequate.
Specifically plaintiff has failed to create a material factuapdigas to the inadequacy of the
Officers’ reports in this caseAside from plaintiff's bare assertion that the reports were wanting
(i.e., “lacking in meaningful detail)plaintiff haspointed to neevidence that this is, in fact, the
case.SeePl.’s Br. 19. Further, even if plaintiff established that these reports were sameho
constitutionally inadequate, she has failed to demonstrate amgragtiern of such
unconstitutional conduct by the City and its officeRaut differently,aside from thgresentcase,

plaintiff haspointed to nceevidence of prior conduct on the part of Chief Paolilli and the
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Newburgh Police Department’sfizers. SeeTuttle 471 U.S. at 82&[W]here the policy relied
upon is not itself unconstitutional, considerably mowmpthan the single incident will be
necessary in every case to establish both the requisite fault on tbé tharmunicipality, and
the causal connection between the ‘policy’ and the constitutionaldapn.” (footnotes

omitted)). Accordingly, thisclaim is dismissed.

3. The Newburgh Police Department’K-9 Policy

Next, plaintiffassertshat Chief Paolilli “condoned the [Ol]fficers’ use of the police
canine on Cobbs,” which “is reflective of departmental custom or paliejldw for use of
canines to ‘apprehend’ subjsttigh on PCP. SeePl.’s Br. 2122. To plaintiff, Chief Paolilli's
statement “reflects deliberate indifference by a final policymaketa unreasonable use of the
police K-9, i.e., permitting the dog to continue to bite the sasprhile he is being tased and
handcuffed.” Pl.’s Suppl. Br. 6.Further, acording to plaintiffthe use of a K9 on a subject
high on PCP “is against industry standards and protocol and amountsxteasiee and
unreasonable use of forceSeePl.’s Br. 22 To support thi€laim, plaintiff againpoints to the
Burwell Report, which states, without suppdii] t is against the industry standard [to use]
police dog to bite a person known to be on PCP,” and thus the use of ‘itteedug in this
incident was excessive and unnecessary for&aéBurwell Report 8.

Plaintiff has failed to create a materfiattualdisputeas to whethethe Newburgh Police
Department’s K9 Rolicy is itself unconstitutionglor whetherthe use of a K9 to apprehena
suspectunder the influence ofarcotics amounts to unreasonable and excessive fhce.
Burwell's ipse dixit statement is insufficient, on its ownatlow a juror to reasonably conclude
that the Cityhad an unconstitutional policy, practice, or custdtarther, while there remain

triable issues of fact as to the manner in which Cobbs wasdamad whether thK-9 remained
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engaged with him at &time he was taged, a single example of excessive force in the instant
casecannot amount toreestablishe policy, practice, or customSeeTuttle 471 U.Sat823-24

Accordingly, plaintiff's claimmust fail as a matter of law and is dismissed.

C. Lawsuits

Finally, plaintiff contends the Citwas“the subject ohumerous excessierce
lawsuits, many invaiing claims of serious injuries” whil€hief Paollili served as Chief of
Police. Pl.’s Br. 22. Plaintiff points to nine lawsuits that were filed during Chief Paglill
tenure which spanned a fivanda-half-year period (December 2004 through June 20489h
of which was voluntarily dismissed following a settlement confezeSeeAff. of Christopher
D. Watkins, Esg. in Opp’n tMot. for Summ. J. (ECF Dkt. N@5) (“WatkinsAff.”); Watkins
Aff. Ex. 9 (ECF Dkt. No.75-9) (federal complaints filed in th®outhern District of New York
alleging excessive force by City of Newburgh police officers); Supipl of Christopher D.
Watkins, Esg. in Opp’n to Mot. for Summ. J. (ECF Dkt. No. 78) (“WatiSappl. Aff.”);
Watkins Suppl. Aff. Ex. 9A (ECF Dkt. No. 7B) (additional federal complaints filed in the
Southern District of New York alleging excessive force by City of Newbpdlice officers).
According to plaintiff,“the City systematically settled th[ese] casgst “never took any
disciplinary action against any police officer for using excessivaefaaside from a single
instance where Officer Vasta was removed as@handler following amcident unrelated to
any of these lawsuitsSeePl.’s Br. 22. In other words, according to plaint#§ a fina
policymaker,Chief Paollili received numerous complaints alleging excessive fogrbesb
officers, thereby putting him on notice that the Newburgh Police Depatts policies were

inadequate, yet he did nothing to act on these contplain
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The court hold that plaintiff has failed to createar&able factual disputeas to whether the
City established a policy or custom of excessive forcertsafited in the deprivation of Cobbs’s
constitutional rights.Courtshave made clear thawithout morea plainiff’ s “citation to various
lawsuits involving. . . claims for the excessive use of force is not probative of theeegstof an
underlying policy of a municipality or police departmenfeeleanLaurent v. Wilkersoy461
F. App’x 18, 2223 (2d Cir. 202); see alscClark v. Cty. of Los Angele&9 F.3d 2626 (9th Cir.
1994)(“Lawsuits and claims are merely unsubstantiated allegajipRsleyv. Jackson Cty.
Sheriff's Dept, 202 F. App’x 705, 706 (5th Cir. 20Q@)alker v. City of New YoriNo. 14CV-
808 ER), 2015 WL 4254026, at *0 (S.D.N.Y. July 14, 2015Yieman v. City of Newburgh
No. 13CV-4178 KMK), 2015 WL 1379652, at *14.7 (S.D.N.Y. Mar. 26, 2015Ameduri v.
Vill. of Frankfort, 10 F. Supp. 3d 320, 341 (N.D.N.Y. 201%agliaferi v. Town bHamden No.
3:10 CV 1759JGM), 2014 WL 129223, at *3A3 (D. Conn. Jan. 14, 2014jowe v. Town of
HempsteadNo. 04 Gv. 0656(DRH)(ETB), 2006 WL 3095819, at *10 (E.D.N.Y. Oct. 30,
2006) Ostroski v. Town of Southgld43 F. Supp. 2d 325, 3456/ (E.D.N.Y. 2006) Indeed, as
plaintiff concedes, each of the cited actisresdismissed without any finding of liability against
the City or any officer.Seg e.g, Walker, 2015 WL 4254026, at *8 (“Here, Plaintiff fails to
assert ‘anecdotal evidence’ of thiegkd policy or custom by merely listing the names of
numerous lawsuits, without indicating whether they resulted imdang of liability against the
Officers or the City or providing any specific details about thexgsTieman 2015 WL
1379652, at 17 (“To begin, even if the civil complaints involved comparable conttuthat
alleged here, ‘none result[ech &an adjudication of liability.” (alteration in original{quoting
Walker v. City of New Yorlo. 12Civ. 5902(PAC), 2014 WL 1259618, at *33(D.N.Y. Mar.

18, 2014); Collins v. City of New Yorl023 F. Supp. 2d 462, 479 (E.D.N.Y. 20L3J] he Court
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agrees with the City that the litany of other polinesconduct cases are insufficient to make a
plausible case favlonellliability.”). “Simply put, the fact that there were allegations of [nine]
instances of excessive force during arrests over[fowkanda-half] years(none of which
involved findings or admissions of culpability) during which hundredsptfthousands, of
arrests were made does not plausibly demonstrate that the use of eXoessidearing arrest
was so frequent and pervasive to constitute a custdmrhan 2015 WL 1379652, at *17
(citing Walker, 2014 WL 1259618, at *43). Accordingly,defendants are entitled taramary

judgment on this claim.

IV.  WRONGFUL DEATH CLAIM UNDER NEW YORK STATE LAW

A. New York State’sNotice of Claim Requirements

Turning now toplaintiff's supplemental wrongful death claumder New York State law
defendants arguie mustbe dismissed for failingp comply with New York State’s notice of
claimrequirements.SeeDefs.’ Br. 37-38; Dek.” Reply 15. The New York General Municipal
Law bars suits

against a city, county, town, village, fire district or school istior personal
injury, wrongful deattor damage to real or personal property alleged to have been
sustained by reason of the negligence or wrongful act of suctceiipty, town,
village, fire district or school district af any officer, agent or employee thereof .

. unless(a) a noticeof claim shall have been made and served upon the city,
county, town, village, fire district or school district in compta with section
fifty -e of this chapter, (b) it shall appear by and as an allegatioe icothplaint
or moving papers that at ledasirty days haveelapsed since the service of such
notice and that adjustment or payment thereof has been neglected ed,rafus
(c) the action or special proceeding shall be commenced within one year and
ninety days after the happening of the evemtruphich the claim is based; except
that wrongful death actions shall be commenced within two years after t
happening of the death.

N.Y. Gen. Mun. Lawg 504(1) (McKinney 2007) see Hardy v. N.Y.C. Health & Hosp. Caqrp.

164 F.3d 789, 7934 (2d Cir. 199) (“Notice of claim requirementsire construed strictly by
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New York Statecourts. Failure to comply with these requirements ordinarily requires a
dismissal for failure to state a cause of action. In sum, under Newlatori section 56e [of
the Gewral Municipal Lay has not been satisfied (and the defendant has not waived its right to
notice of claim), no damages are available.” (citations omitted))eiPgvid D., New York
Practice: Practitioner Treatise Sergs4thed. 2005) (“When a noticaf claim requirement is
statutorily imposed it is usually deemed an element of th&taotiove cause of action and as such
its satisfaction must be pleaded in the complaint.” (citing N.Y.. Gm. Law§ 504(1)). In
other words, to satisfy tHatate’s rotice of claim requirements, a complaint must specifically
allege that thirty days ke elapsed since the service of the notice of claim.

Subdivision 6 of section 58 of the New York General Municipal Lawmpwever further
states:

At any time after the service of a notice of claim and at any stage of an action or

special proceeding to which the provisions of this section are aplglica

mistake, omission, irregularity or defect made in good faithennotice of claim

required to be served by this geat not pertaining to the manner or time of

service thereof, may be corrected, supplied or disregarded, as the case may b

the discretion of the court, provided it shall appear that the otrey was not
prejudiced thereby.

N.Y. Gen. Mun. Lawg 50-€6). Although plaintiff's service of her notice of claim on defendants
was otherwise proper and remains uncontested, the claimed deflantififgs Complaintis that
she omitted angllegation that “at least thirty days have elapsed since the sefdaelonotice
[of claim] and that adjustment or payment thereof has been neglected or refGsedgquently,
defendants insighewrongful death clainmust be dismissed because “the complaint does not
plead as mandated by General [M]upaiLaw 850-i(1)(a) and (b) Defs.’ Br. 37-38; De®&.’
Reply 15.

Thenarrowquestion of whether a technical pleading violation in a complaantants

dismissaln the context o&n otherwise properly filed and served notice of claim is a question of

69



first impressiondr this Court.But cf. Abato v. N.Y.C. Gffrack Betting Corp.No. 03Civ.
5849(LTS) (HPB), 2007 WL 1659197, at *10 (S.D.N.Y. June 7, 20@fanting summary
judgment in defendant’s favor when a plaintiff failed to satisfyribiéce and pleading
requirrments of New York’s Racing, Paviutuel Wagering and Breeding Law because he failed
both to serve a formal notice as to certain claims and failed to pleadiaocepwith the
requirements in his complaint}.hose courts that have been confronted with ifgue have
consistently held, however, that a technical pleading violatiar as for a plaintiff's failure to
assert compliance witdanotice of claimrequirementn his or her complaint, does not require
dismissal if the defendant would not be unfairly prejudiced by pengithe plaintiff to amend
thecomplaint to allege compliance with the notice requiremeseg, e.g.Trapp-Miley v. City
of New YorkNo. 09-CV-3993 (KAM), 2012 WL 1068102, at *16 (E.D.N.Y. Jan. 2012)
(citations omitted) (“[V§here, as here, plaintiffs did comply with the notice requirements but
neglected to reference such compliance in their pleadings, courts havedalfem to amend
their complaints to cure the ‘technical error.” (qQuotiRgzzano v. Cty. of Nass&99 F.Supp.
2d 345, 354 (E.D.N.Y. 2009)&hristian v. Town of Rige&49 F. Supp. 2d 84, 92 n.7 (W.D.N.Y.
2009) (“[l]f plaintiff did comply with the notice requirements Batled to plead such
compliance in his Amended Complaint, plaintiff is not precludedfiling an amended
complaint setting forth that he mplied with 88504 and 50e.”); Padilla v. Dept of Educ. of
City of N.Y, 90 A.D.3d 458, 459N.Y. App. Div. 1st Dep'2011) Doran v. Town of
Cheektowaga54 A.D.2d 178, 182 (N.Y. App. Div. 4ibep’t 1976) (explaining that the failure
to allege compliance with notice requirements is “an omissi@t][thay be corrected or
supplied in the discretion of the court if it appears that the other\p#irtyot be prejudiced

thereby”)
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The court finds the mumstancepresent in this cas#o not warrant the dismissal of
plaintiff's common law tort claim Defendants received timely notice of the claims against them.
SeeWatkinsAff. Ex. 5(ECF Dkt. No. 75b) (notice of claim dated September 3, 200That
plaintiff failed to plead compliance with this requirement in hanglaint is a “technical defett
forgivable under the statute in the court’s discretiBeeN.Y. Gen. Mun. Lawg 50€(6).

Allowing plaintiff to amend heComplaint to correcthis defe¢ would not unfairly prejudice
defendants and defendants do not claim otherwi$eDefs.’ Br. 37-38. Thus, the court, in its
discretion, grants plaintiff leave to amend Bemplaint for the limited purpose of curitige

section50- and section 5@ cefects.

B. Plaintiffs Wrongful Death Claim

As to the merit®f plaintiff's wrongful death claimunder New YorkStatelaw, to prevail
on sucha claim

a plaintiff must establish (1) the death of a human being, (2) thegfuloact,

neglect or default ohie defendant by which the decedentieath was caused, (3)

the survival of distribieges who suffered pecuniary loss by reason of the death of

decedent, and (4) the appointment of a personal representative of the deceden
Garcia, 43 F. Supp. 3d at 2999 (quotingHollman v. Taser Int'Inc., 928 F.Supp.2d 657, 683
(E.D.N.Y. 2013))(internal quotation marks omitted). Defendastderesponse tplaintiff's
wrongful death clainms that Cobbs’s death was not caused by the Officers’ use of fSee.
Defs’ Br. 12. Rather,according tadefendants, Cobbs died as a resufeatited delirium,”the
high levels of intoxication from PCP, cocaine, lorazepam, addzalam, and from cardiac
hypertrophy SeeDefs.’ Br. 1213 (citingMedical Examiner Repo#).

A plaintiff can establish causation by showing that a “defendangkgesce was a

substantial cause of the events which produced the inj@gtiipani v. McLeadb41 F.3d 158,
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162-63 (2d Cir. 2008)quotingDerdiarian v. Felix Contracting Corp414 N.E.2d 666, 670
(N.Y. 1980). A plaintiff need not, however, “demonstrate that a defendanagligence or
recklessness was tkele causef his injuries! Garcia, 43 F. Supp. 3d at 298mphasis added)
(citing Wolfe v. Samaritan Hosp484 N.Y.S.2d 168171 (N.Y. App. Div. 3d Dep’t 198)).

Here, he court finds there is record evidence from which a reasonable juldr co
conclude that defendants’ use of force was a “substantial cause” of £déath. SeeSchipanj
541 F.3d at 1663. In his autopsyeport,Dr. Thanning concluded that thenmediate cause”
of death was “multbrgan shock with exsanguination,” and that‘theximate causeof death
was “multiple blunt and electric force injuries (contusions, lacerstioonsistent with canine
bite maks, and taser burn abrasipfisSeeThanning Autopsy Repo&. Defendantsvould have
the court credithe MedicalExaminerReportinstead, in whiclbr. Rohconcludedhat Cobbs
died as a result of “kcited Delirium; Acute Mixed Drug Intoxication (Phendigine, Cocaine,
Lozazepan and Midazolam); Cardiac Hypertroph$éeMedical Examiner Repof; Defs.’ Br.
12-13. At summary judgment, however, the court is not free to pick andsehioom theecord
evidence.

Moreover, the manufacturef the taseusal by Officer Buckleyhadissued a warning of
associatethealth risks, specifically as a result of prolonged or continuppigcation of the
taser, which can cause, among other things, breathing impairmergsda®h ircustody death.
SeeWatkins Aff. Ex. 8, at3 (ECF Dkt. No. 758) (TASER Internationas “Product Warnings-
Law Enforcemeritdated March 1, 20Q0{“Taser Warning”)(“ When practicalavoid prolonged
or continuous exposure(s) to the TASER device’s electrical digghdn some circumstances,
in susceptible people, it is conceivable that the stress and exdrtigieasive repeated,

prolonged, or continuous application(s) of the TASER device mayilootd to cumulative
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exhaustion, stress, and associated medical rigk(s¢e alsddOJ Taser Bport 4 (“A
preliminary review of deaths following [taser] exposure found tlaatynare associated with
continuous or repeated shocks. There may be circumstances in wigatecepr continuous
exposure is required, but law enforcement officers should be aveartdé¢hassociated risks are
unknown. Therefore, caution is urgedusing multiple activations.”).

Indeed, in describing signs that the use of the taser on a suspectasighinrdeath, the
manufacturelists “extreme agitation, bizarre behavio. . imperviousness to pain, paranoia,
exhaustive exertion, ‘superhuman’ strength, hallucinations, @meating profusely,” many of
whichwereconditions displayed by Cobbadobserved by the Officeiia this case SeeTaser
Warning2 n.2. Thus, vewing the evidence ithelight most favorable to plaintiffa reasonable
juror coulddeterminethat, although there were multiple facteostributingto Cobbs’s death,
the force used by thefficers (i.e., the use of the-B dog, the firing of the taser, and physical
strikes)was a “substantial causeSeeGarcia, 43 F. Supp. 3d at 285 (“[A] jury could reasonably
determine based on the autopsy report and other record evidence thahdiiager was a
significant factor contributing to Healy’s deathdathat defendants are therefore liable on
plaintiff's wrongful death claim.”). Accordingly, summary judgment is inappropriatethis

claim.

CONCLUSION
For the foregoing reasorthie court hereby (IEBRANTS summary judgment in
defendants’ favor on phaiiff's claim for municipal liabilityunderMonell v. Department of
Social Services of City of New YpaA86 U.S. 658 (1978against the City of Newburgbursuant
to 42 U.S.C. 81983;(2) GRANTS summary judgment in defendants’ favor on all claims against

Officer Flaherty and Officer Jenerq$8) DENIES defendants’ motion for summary judgment
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on plaintiff’s § 1983 excessive force and failure to intervene claims against Sergeant Murphy,
Officer Ladlee, Officer Buckley, and Officer Vasta; (4) DENIES defendants’ motion for
summary judgment on plaintiff’s supplemental wrongful death claim under New York State law;
and (5) DISMISSES Officer Flaherty and Officer Jenerose as defendants in this action.

It is SO ORDERED.

Dated: December 17, 2015
New York, New York

IS/ Richard K. Eaton

Judge
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