DOCTUNMENT

DOC # __

SOs&HNw50

ELFCTRONICALLY FILEDC

ite 4130 212-765-0678 >>

)

IAVATH, SWAINE & MOORE LL

L-}?A;I;Iioéél LED:

WoRLOWIDE PLAZA
825 EIGHTH AVENUE

WilLiaM ), wHELAN O
BCOTT A. BARGHAY

CTVARUELL. W

RO

.
PAUL C 9AUNDERZ
DOUGLAZ D. DROAOWATER
ALAN C. ZTEPHENBON
MAX R SHULMAN
STUART w. QOLO

JOHN £. BEERBOWER
€VAN R. CHESLEW
MICHAEL L, 4CHLER
RICHARD LEVIN

XMIA F MEINIGELMAN

Q, ROPBING KIZBALING
ROGER D. TURNEN
PHILIF A QELITON
ROAY O, MILLEON
FRANCIS P, BARARON
RICHARD W ClLaRY
WilllaM P ROGCRS, JR.
JAMES O, COOPER
STEPHEN L, CORDON
DANIEL ¢ MO3LCY
ONECORY M, GHAW
PETCR T. WILBON

FHILIF J BOEZCKMAN
ROQER &, OROOKSE
WILLIAN V. FOQO
FAIZA J. BAERD
RICHARD J. STafx
THOMAS €. DuNM
JULIE 3prLLMAN BWEET
AONALD CAM|

MARK [ GRLENE
SAAKIG JEBEJIAN
<JAMCE C. wOOLERY
BAVIO N MARRIOTT
MICHAEL A. PABRIN
ANOREW J, PITTS
HICHACL T. REYNOLOS
ANTONY L. RYAN
GEQROE B XOpITI
QCORGE A BTCPHANAKIS
DaRIN P mcaTEE
GARY & BORNZTLIN
TIMOYHY C, CAMERON
KaRin A, DEMAS!
LIZABRKTHANN R ©/8EN

KEVIN J, GREHAN
SITEPHEN 5 MADSEN
C. ALLEN PARRER
MARC 3. ROSENDERG
SUZAN WCRETER
TIMOTHY G MABBAD
DAVIO MCRCADO
RQWAN O WILION
PLTER T. BARBUN
SANDRA C. QOLOSTERIN
PAUL MICNALERI
YmOMAS G, RAFFERTY
MICHAEL 6. QOLDMAN
RICHARO MACL
CLITADEYN (, GRAYER
JULIE A NDRTH
ANOREW W, NEEOHAM
STEPHEN L, BURNS
KATHERINE B. FORRESY
REITH R, HUMMEL
OANIEL SL'PRIN
JEFFREY A aMITH
ROBCRY | TOWNBENO, I

New York, NY 10019-7475

TELEPHONE: (212)474-1000
FACSIMILE: (212) 474-3700

CITYPOINTY
ONE ROPCHAKER TRECY
LONOON €£CIY MR
TELEPHONE. 44-30,-74B81-100Q
PAC3IMILE: 44-2D-7060.1180

WRITER'S DIRECT DIAL NUMBER

(212) 474-1886

OF COUN3aKL

November 21, 2008

International Business Machines Corporation v. Papermaster
Case No 08-CV-9078 (KMK)

Dear Judge Karas:

We represent plaintiff Intemational Business Machines Corporation
(“IBM”). 1am writing to address the scheduling of the trial of this matter.

When the parties appeared before the Court on November 18, 1t was
contemplated that trial of this action would proceed in February in order to accommodate
Mr. Papermaster’s interest in an early resolution of the dispute. IBM appreciates the
desirability of a prompt resolution and, as [ made clear at the conference, stands ready to
proceed to tnal on an expedited basis. As indicated in Mr. Hardwicke’s letter to Your
Honor of yesterday, however, several senior executives of nonparty Apple Inc. (“Apple™)
from whom discovery would be required are evidently unavailable during the period the
parties had identified for fact discovery, necessitating Mr. Hardwicke’s request, to which
IBM did not object, to alter the trial date from February 9 to February 23.

On November 17, 2008—prior to the November 18 conference—IBM
proposed to Mr. Papermaster’s counsel that the preliminary injunction entered by this
Court be treated as a final injunction and that the parties proceed to an expedited appeal
on the merits. Mr. Papermaster’s counsel rejected that proposed course of action. On
November 20, however, Mr. Papermaster’s counsel filed in the United States Court of
Appeals for the Second Circuit an application for expedited review of Your Honor’s
Order of November 7, 2008, and the related Opinion of November 14, 2008. The
expedited appellate scheduling requested by Mr. Papermaster contemplates that the
appeal would be argued during the week of January 12, 2008.

We have advised Mr. Papermaster’s counsel that IBM does not object to
the expedited schedule proposed by them for appellate proceedings, but that in IBM’s
view it does not make any sense to be pursuing an expedited appeal of the preliminary
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injunction at the same time that the parties are preparing for an early trial.

Mr. Papermaster has taken the position that expedited trial court and appellate
proceedings should occur simultaneously. I am writing to the Court at this time to
address IBM’s concerns about such a course of action.

IBM welcomes an opportunity to reach an early adjudication on the merits
in this controversy. IBM is confident that its agreement with Mr. Papermaster is valid,
and that Mr. Papermaster’s prospective employment with Apple is a clear violation of
that agreement. Nonetheless, IBM believes that there is no merit whatever in the course
that Mr. Papermaster now wishes to follow, which is to pursue proceedings on an
expedited basis in both Courts simultaneously. There is little point in requinng this Court
and the parties to expend the very substantial efforts required to prepare this case for trial
in February if the question of Mr. Papermaster’s ability to commence his proposed new
employment at Apple is to be deterrnined by the Court of Appeals in late January or early
February. ' Moreover, there would be little point in expending such efforts without the
guidance that an early appellate ruling could give, which could affect the parties’ (and the
Court’s) approach to discovery 1ssues, expert work and the like. In short, IBM agrees
that Mr. Papermaster is entitled to an early determination, but believes that one expedited
adjudication should suffice, and that Mx. Papermaster’s current efforts to seek two early
determinations are ill advised and not a sound use of judicial resources.

Accordingly, IBM respectfully requests that if the Court of Appeals grants
Mr. Papermaster’s motion for an expedited appeal, this Court reconsider its proposed
February 9 or February 23 trial date and either stay further proceedings in this action
pending the disposition of Mr. Papermaster’s appeal or set a schedule for trial that will

" Our conviction that the trial preparation effort will be substantial has been
heightened by discovery demands just served by Mr. Papermaster, which seek, among
many other things, “all documents since 2006 concerning IBM’s business plans”, “all
documents conceming IBM’s server business segment”, “all documents conceming the
1& VT and “documents sufficient to identify all personnel employed in IBM’s public
relations department since 2006” (Defendant’s First Request for Discovery and
Inspection, dated November 20, 2008, items 14, 18, 26 and 61), all of which suggest an
approach to proceedings in this Court that is not consistent with a swift and efficient
adjudication of the parties’ nghts.
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permit the parties and the Court to be fully informed by whatever ruling the Court of

Appeals may make.
ectfylly submitted,
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Honorable Kenneth M. Karas
United States District Court
Southern District of New York
United States Courthouse
300 Quarropas St., Room 533
White Plains, NY 10601-4150

BY FAX

Copy to: /’I;( Cw({ Sces nmlhlrb\/vrorxj

Blaiﬁiggﬁi&m& LLP \NA'V . Qacc(n\ﬁ.sle{‘s Ancisior Lo
53r%;;TrhmirfdAvenue G’X@e*n"hm\) aﬁﬂc‘ud ‘“M @wh'(-mtr,/

. I\;ew Zorz MY, 100224334 \'“\)'\,no(kt'\;\ ond o -\'(] Hhis @90 . V{'((oall'(sl Y,

" Latha &avrv;vﬂlsn: LLP Hhs (o4 }\n‘, a,!o&u’) wAS fatne/

Sears Tower, Suite 5800

233 South Wacker Drive CIIW\CM)/@/\Q Sahdile quwj 4o 4 H

Chicago, 1L 60606

BY FAX 674 (‘ch) .

90 Ol .
()
o




