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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

VOLUNTEER FIRE ASSOCIATION OF TAPPAN,
INC.,

Plaintiff,
OPINION AND ORDER
— against —
No. 09-CV-4622 (CS)

COUNTY OF ROCKLAND, CHARLES (SKIP)
VEZZETTI, ANDREW M. GCONNORS, KOK MENG
PNG, JOE PYZOWSKI, ALLEN JESSUP, MARK
MAHONEY, JOHN LOCH, and THOMAS SIMETI,

Defendants.

Appearances:

Dwight D. Joyce

Law Offices of Dwight D. Joyce
Stony Point, New York
Counsel for Plaintiff

Darius P. Chafizadeh

Harris Beach PLLC

White Plains, New York
Counsel for County Defendants

Jarrett M. Behar

Sinnreich Kosakoff & Messina LLP
Central Islip, New York

Counsel for Defendant John Loch

Seibel, J.

Before the Court are the Motions to Dissof Defendant John Loch, (Doc. 26), and
Defendants County of Rockland (the “CountyCharles Vezzetti, Andrew M. Connors, Kok
Meng Png, Joe Pyzowski, Allen Jessup, Markbteey, and Thomas Simeti (collectively, the
“County Defendants”), (Doc. 363nd Plaintiff Volunteer Firdssociation of Tappan, Inc.’s

Cross-Motion to Amend the Complaint, (Doc. 4®or the reasons stated herein, Plaintiff’s
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motion is DENIED, Defendants’ motions &68RANTED, and the Complaint is DISMISSED
with prejudice.
l. BACKGROUND

A. Facts

For purposes of the present motions, the Casstimes the facts (but not the conclusions)
alleged in the Complaint to be true. Plainfea volunteer fire assation that consists of
approximately 140 members and is located in Tappaw York. (Complaint (“Compl.”) 1 1.)
For the past 100 years, Plaintiff has owneslgloperty located at 123 Washington Street in
Tappan and has maintained itsakdquarters at that sitdd.j In the summer of 2007, the County
of Rockland commenced efforts to reconstruetieays and sidewalks in the Tappan Historic
District, in which Plaintiffs headquarters is locatedl.(f 32)—a plan supervised by Mr.
Vezzetti, who served as the County SuperintahdéHighways, and Mr. Connors, who served
as Deputy Superintendent of Highwayd, ([ 11, 13, 32).

In November 2007, the County, acting odésthe parameters of the approved
reconstruction plan, sought to constractidewalk on Plaintiff's property.Id; § 33.) Plaintiff
objected to the construction; the County, Mezzetti, and Mr. Connors nonetheless pressed
forward. (d. f 35.) On December 3, 2007, the ApgellRivision of the New York State
Supreme Court, Second Department (“Second Deyeat”) issued, upon Rintiff’'s application,
a temporary restraining order directing theu@ty to cease all construction on Plaintiff's
property. (d. { 36.)

Over the following month, the Defendants roetat least three separate occasions to
discuss the possibility of reaving the map depicting theght-of-way surrounding Plaintiff's
property to include the sidewalk as part of thei@g’'s property rather #in part of Plaintiff's
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property. (d. 1Y 37-42.) The Defendants finalized th@ans at a December 12, 2007 meeting
at which Mr. Vezzetti, Mr. Connors, and Miahoney (a surveyor employed by the County, (
1 21)), as well as Mr. Png, Mr. PyzowskadaMr. Jessup (engineers employed by the County,
(id. 111 15, 17, 19)), and Mr. Loch (a surveymntractor, and subcontractor of the County, {
23)) met with three other individuals not namediefendants in this casand agreed to prepare
a new right-of-way mapjd. 1 41). Mr. Loch, who had dramthe initial map depicting the
property at issue, offered to redraw his mapas®o widen the right-of-way and eliminate the
trespass. Id. 1 42.) On December 18, 2007, howewr, Mahoney created the map instead.
(1d. 7143))

On April 11, 2008, Mr. Simeti, the Secondpidgy County Attorney for the County of
Rockland, [d. 1 25), and Mr. Vezzetti submitted an affitoa and affidavit, respectively, to the
Second Department opposing the preliminary injancthat Plaintiff sought to prevent further
construction on its propertyid(  44). Attachedo both the affirmation and affidavit were
copies of the December 18, 2007 malal.) (Defendants also submitted the map to the Supreme
Court of the State of New York, County of Rockland, as anbéxia the County’s Motion for
Summary Judgment in connection with a cakantiff filed on January 10, 2008 alleging,
among other claims, trespass and nuisanick .y @5.)

B. Procedural History

Plaintiff filed the instant action on Meb, 2009. Plaintiff does not challenge
Defendants’ alleged trespass, whickhis subject of the state court actfooit rather targets

Defendants’ conduct in creating and submittinghi® state court copies of the allegedly

1 A copy of Plaintiff’'s Complainin that case is attached Eshibit B to theDeclaration of
Darius P. Chafizadeh in Support of Motion of Dismiss. (Doc. 39.)
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fraudulent map. Plaintiff claimbat Defendants (1) deprivedaiitiff of its substantive due
process rights to be free from government cahthat shocks the conscience under 42 U.S.C. §
1983; (2) conspired to impede, hinder, obstructiedeat the due course jostice in the state
court for the purpose of deprivirRjaintiff of equal protection ahe laws in violation of 42

U.S.C. § 1985(2), and thereby denkdintiff its property interest in the full value of its lawsuit;
(3) deprived Plaintiff of itgonstitutional right under 42 U.S.C. 8§ 1985(3) to be free of
conspiratorial conduct that results in a deprivatbits constitutional rights; and (4) failed to act
to prevent the conspiratorial gevation of Plaintiff's constutional rights under 42 U.S.C. 8
1986.

Defendant Loch wrote to the Court aimé 29, 2009 requesting a pre-motion conference
in anticipation of his Motion to Dismisas per the Court’s individual practicese€individual
Practice 2(A)), and the Court scheduled thieference for August 6, 2009. (Doc. 17.) Atthe
conference, various grounds for @otial dismissal were discusseskeéTranscript of August 6,
2009 Conference (“Transcript”), (D083), at 8—-12), and Plaintiff’counsel requested leave to
amend the Complaintid; at 12—13). The Court granted Pléfits request on the condition that
Plaintiff file its Amended Complaint prior to Bendants’ Motions to Dismiss, and set a deadline
for the Amended Complaint of August 27, 2008edid. at 12—-14.) The Court subsequently
adjourned that initial deadline at the partieit request so that settlement talks could be
pursued, (Doc. 19), and after these talks faileget the deadline f@®ctober 13, 2009, (Doc.

21).

Plaintiff, however, failed to amend befdree October 13, 2009 ddawk. Accordingly,

Defendants proceeded with their Motions to O&srthe original Complaint, serving copies upon

Plaintiff as scheduled on November 13, 2009. @a@a6, 36.) Plaintiff responded as scheduled
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on December 11, 2009 with its opposition papers, and at the same time served a Cross-Motion to
Amend the Complaint. (Docs. 40, 41, 42.) i attached to its Cross-Motion a Proposed
Amended Complaint (“PAC”), (Doc. 45)and cited only to this Proposed Amended
Complaint—not its original Complaint—in argug against the Defendants’ Motions to Dismiss,
(seeDoc. 42).

| first consider Plaintiff's Cross-Motion tAmend, and then address the Defendants’
Motions to Dismiss.
I. DISCUSSION

A. Plaintiff’'s Cross-Motion to Amend

I Legal Standards

Federal Rule of Civil Procedure 15(a)(2bpides that “a party may amend its pleading
only with the opposing party’s wtén consent or the court’s leave” and that “[t|he court should
freely give leave when justice sajtéres.” Fed. R. Civ. P. 15(a)(2).Despite this language, the
Court has “broad” discretion under Rule 15&8¢, e.g.Local 802, Associated Musicians v.
Parker Meridien Hotel145 F.3d 85, 89 (2d Cir. 1998)esley v. Muhammadtllo. 05-5833,

2010 WL 1541536, at *2 (S.D.N.Y. Apr. 12010), and may deny leave “for good reason,

2 Though Plaintiff's Memorandum of Law in @gsition to County Defendants’ and Defendant
John A. Loch’s Motions to Dismiss and in SupporPtdintiff’'s Request to Serve and File a First
Amended Complaint (“Pl.’s Opp’n & Cross. Mdtlem.”), (Doc. 42), and Plaintiff's counsel’s
corresponding declaration, (Doc. 41), were dteteseparately from the Proposed Amended
Complaint, (Doc. 45), the three documents wsae/ed upon the parti@nd provided to the

Court together.

% Rule 15(a)(1) does not apply because ttes&Motion to Amend came more than 21 days
after service of the original Complaint and mtvan 21 days after service of the Defendants’
motions under Fed. R. Civ. P. 12(I8eeFed. R. Civ. P. 15(a)(1).

5



including futility, bad faith, undue delay, andue prejudice to the opposing partyi¢Carthy v.
Dun & Bradstreet Corp.482 F.3d 184, 200 (2d Cir. 2007).

Where, however, the Court sets a deadlim@afoendments to the complaint and a party
moves to amend once the deadline has passedothrer@ust balance the more liberal standard
of Rule 15(a) against the requirement$etleral Rule of Civil Procedure 16(IeeHolmes v.
Grubman 568 F.3d 329, 334-35 (2d Cir. 200&y,ochowski v. Phoenix Const818 F.3d 80, 86
(2d Cir. 2003)Parker v. Columbia Pictures Indy204 F.3d 326, 339 (2d Cir. 2000). Failure to
consider Rule 16(b) in suchstances “would render sahding orders meaningless and
effectively would read Rule 16} and its good cause requiremeunt of the Federal Rules of
Civil Procedure.” Parker, 204 F.3d at 340 (internal quotation marks omitted). Under Rule
16(b), a party moving to amend after the aggiie deadline must demonstrate good cause.
Rent-A-Center, Inc. v. 47 Mamaroneck Ave. Cap5 F.R.D. 100, 101 (S.D.N.Y. 2003) (citing
Parker, 204 F.3d at 339-40). Whether good cause exists depends on the diligence of the moving
party. Parker, 204 F.3d at 34G;ee Oppenheimer & Cuo. Metal Mgmt., In¢.No. 08-3697, 2009
WL 2432729, at **3—4 (S.D.N.Y. July 31, 2009) {dénce is “primary consideration” in
determining good cause, and not even lack ejuglice to opposing party can trump lack of good
cause to amend). In other words, “the movanst show that the deadlines [could not have
been] reasonably met despite its diligendeiricoln v. Potter418 F. Supp. 2d 443, 454

(S.D.N.Y. 2006).



Defendants argue that because Plaintiff mdeemimend after its deadline for filing the
Amended Complaint, Rulé6(b) should apply. SeeLoch’s Reply Menf at 9-11; Cnty. Defs.’
Reply Mem® at 3-5.) Plaintiff, however, argues tiRatle 15(a) applies, as there is no formal
scheduling order in edtt in this case.SeePl.’s Reply Menf at 8-9.) Ultimately, Plaintiff’'s
Cross-Motion to Amend fails under either standard.

i. Rule 16(b)

In the Court’s view, Rule 16(b) should@y. The Court by verbal order and then by
endorsement set a deadline for the filing of aneAded Complaint, and it immaterial that that
deadline was not part of a formal Rule 16 skthieg order. The Court “expect[s] parties to
recognize that endorsed deadliaes Court orders,” and “[e]Jvan the absence of [a formal
scheduling order], the Cdugxpects parties to adiligently in the pursuit of their rights in order
to allow the Court to managts caseload effectively.Davidowitz v. PatridgeNo. 08-6962,
2010 WL 1779279, at *4 (S.D.N.pr. 23, 2010) (emphasis added). Here, the so-ordered
deadline served the same purpose as a forrhatsting order, namely “to offer a measure of
certainty in pretal proceedings.Parker, 204 F.3d at 340. Moreover, the logicR#rkerand

its progeny—docket control, ordg litigation, and discouraging lie indolent and the cavalier,”

* “Loch’s Reply Mem.” refers to the RgpMemorandum of Law in Further Support of
Defendant John A. Loch’s Motion to Dismiss andpposition to Plaintiff's Cross-Motion to
Amend the Complaint, dated January 29, 2009. (Doc. 29.)

® “Cnty. Defs.’ Reply Mem.” refers to the County Defendants’ Memorandum of Law in
Opposition to Plaintiff’'s Cross-Motion and further Support of Motion to Dismiss, dated
January 29, 2009. (Doc. 38.)

® “p|’'s Reply Mem.” refers to the Memardum of Law in Reply and Further Support of
Plaintiff's Motion to File and Serve a First Aoamded Complaint and in Further Opposition to
Defendants’ Motions to Dismiss the Complaintd@laintiff's First Amended Complaint, dated
March 5, 2010. (Doc. 44.)



id. (internal quotation marks omitted)—applies ty &motion to amend filed after the deadline
a district court has set for amending the pleadings,”

Plaintiff has not demonstrated good cause uRige 16(b). Plainff does not dispute
that its Proposed Amended Complaint is untimdélaintiff indicated to the Court at the pre-
motion conference that it could antkits Complaint in three weeksegTranscript at 13), and
because of adjournments, Plaintiff was ultimatgfprded over two months to amend. Instead,
Plaintiff served its Proposed Amended Cdaint over four monthafter the August 6, 2009
conference and nearly two mongud$er the October 13, 2009 deadlir@ourts have held such a
delay to be sufficient for denying a motion to amend under Rule 16¢@®, e.gBaergas v. City
of N.Y, No. 04-2944, 2005 WL 2105550, at *10 (S.D.NSépt. 1, 2005) (denying leave to
amend after “more-than-two-month delay in moving to amend the complantgntes v. B &

R Mach. Inc.610 F. Supp. 2d 979, 983 (W.D. Wis. 2009nying leave to amend when
“[a]lthough plaintiff had 11 weeks to amend her céenrt as a matter of course, she did not seek
to do so until after the deadline”).

Notwithstanding such a delay, a plaintiff mégmonstrate good cause where it can show
that events bearing on its alleéigaais occurred after the deadlittetamend, or that it discovered
information relevant to its allegationswhich it was unaware prior to the deadlin&oodworth
v. Erie Ins. Ca.No. 05-6344, 2009 WL 1652258, at *3 (W.D.N.Y. June 12, 2009). Plaintiff here
appears to argue that new information haset light, but its argument is unavailihg.

Plaintiff states, without elaboration, “The relevancy of théebéant’s conduct as set forth in the

’ Plaintiff does not argue thahy relevant events transpirafier the October 13, 2009 deadline.
Indeed, as Defendants point out, Plaintiff’ swfactual allegations describe events that
purportedly transpired years ag&e€Cnty. Defs.” Reply Mem. at 4.)
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complaint and the proposed amended complaint was not immesiéienpwn. The

Defendants’ conspiracy was@et; many facts known to Defemds are now being uncovered or
are yet undiscovered by Plaintiff(Pl.'s Reply Mem. at 1-2%) Plaintiff does not, however,
claim that it discovered new informati between October 13, 2009 and December 11, 2009—or
identify such information, if there were any—adiads to explain why the information to which it
had access prior to October 13, 2009 was insuffiégnt to amend in a timely fashion. To the
contrary, the fact that Plaintiff signaledttee Court on August 6, 2009 its plan to amend
suggests that it envisioned on August 6, 2009—dheavery least, jpor to October 13, 2009—
what amendments it would ultimately make to the Completee Baergg2005WL 2105550,

at *10 (“At the initial pre-trihconference . . ., plaintiff ehrly indicated that he was
contemplating an amendment to the complaint . Plaintiff, therefoe, cannot now claim to

have been unaware of the information that forthedbasis for [the amendment].”). Plaintiff
thus fails to demonstrate thtéie October 13, 2009 deadline coalat have been reasonably met
despite its diligenceSege.g, Rambarran v. Mount Sinai HosfpNo. 06-5109, 2008 WL

850478, at *3 (S.D.N.Y. Mar. 28, 2008) (plaintffargument that she discovered withess with
personal knowledge after deadlitmeamend was “vague,” andW]ithout specific information
regarding the new evidence at issue and thegjraf its discovery—topics that have not been
addressed by Plaintiff in her pars—the Court is unable to fitldat Plaintiff has demonstrated
good cause”)Jrezza v. NRG Energy, IndNo. 06-11509, 2008 WL 540094, at **6—7 (S.D.N.Y.

Feb. 28, 2008) (denying motion to amend where “magtlm [plaintiff’s] motion papers or in any

8 This statement is in Plaintiff's Reply M®randum. The memoranuPlaintiff submitted in
support of its Cross-Motion to Amend madeargument as to why the Court should permit
Plaintiff to amend after the October 13, 2009 deadliszeRl.’s Opp’n & Cross Mot. Mem.)
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of his other submissions to the Court suggestshb was unaware of the facts necessary to
amend his pleading until aftdre deadline had passed”).

The only other statement by Plaintiff that d@nconstrued as an argument regarding
good cause to amend appears in a December 18)&@€to the Court, (Doc. 50), in which
Plaintiff states that “[t|hedditional material would be propar a declaration or memorandum
of law; however, an amended complaint providedemwmtice and a highendel of clarity to the
Defendants.” It is well-settled, however, thg complaint cannot be amended merely by
raising new facts and theories in plaintiffs’ opposition pap&siithwick Clothing LLC v. GFT
(USA) Corp, No. 99-10452, 2004 WL 2914093, at *6 (S.D.N.Y. Dec. 15, 2004), and a court
must “disregard any portions of [a] declapatiwhich set forth newatts, beyond the scope of
the complaint, or legal arguments, both oficthare not appropriate for consideration on a
motion to dismiss,In re UBS Auction Rate Sec. LitigNo. 08-2967, 2010 WL 2541166, at *16
(S.D.N.Y. June 10, 2010).

Ultimately, Plaintiff fails to offer a plausielexcuse or other reason for its delay in
amending the Complaint. When a party caneobant for its delay in moving to amend after
the deadline for doing so has passed, it faidetmonstrate good causegdathe motion must be
denied. See, e.gSokol Holdings, Inc. v. BMB Munai, Ind&No. 05-3749, 2009 WL 3467756, at
**3—6 (S.D.N.Y. Oct. 28, 2009) (affirming magistrgtedge’s denial of motion to amend where
proposed amendments did not involve newly discovered evidence, plaintiffs could have asserted
new claims at outset of casertes had already engaged in legaefing, and plaintiffs never
requested that deadline be extendent-A-Center, Inc215 F.R.D. at 104—-05 (movants failed
to demonstrate good cause where substanceaotlagm was known when they filed original

pleading; “[movants] offer no explanation for wthey failed to include the subject matter of the
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proposed amendment in their earbenendment[, njor do theyytto explain why the deadline
set forth by the Court’s Scheduling Order comtd be reasonably met”). Accordingly,
amendment under Rule 16(b) is denied.

iii. Rule 15(a)

Even if Rule 15(a) applied, Plaintiff’'s @ss-Motion to Amend would likewise fail, as
Plaintiff’'s actions demonstrate undue dedaygd undue prejudice, and perhaps bad faith.

At the August 6, 2009 pre-motion conference, mRifiwas notified of Defendants’ intent
to move to dismiss, as well as several grounds upon which Defendants planned toSeeve. (
Transcript at 8-12.) In ordéw avoid superfluous and repete rounds of briefing, the Court
sought to ensure that Plaintiff would amleprior to service of Defendants’ motioh§See idat
12 (“No point in having them move agadimscomplaint that you're going to amend
afterwards.”), 14 (“If you decide, Mr. Joyce, tlyatu’'re not going to file an amended complaint,
just let [Defendants] know when you reach tbatclusion. They can get to work on their
motion papers based on what you have now.”).)

Plaintiff opted to ignorg¢he Court’s instructions, pmising its Proposed Amended
Complaint on Defendants’ Motions to Dismisthex than the discussis at the pre-motion
conference. Worse, it seethst, after the deadline hadgsad, Plaintiff represented to

Defendant Loch that it wasot going to amend its Complaintounsel for Defendant Loch notes

® Indeed, this is the very purpose fanich pre-motion conferences are designde
Richardson Greenshields Sec., Inc. v. 826 F.2d 647, 652 (2d Cir. 1987) (“[Pre-motion
conferences] serve the useful purpose of namgwaind resolving conflicisetween the parties
and preventing the filing of unnecessary papéisgants and the courts profit when this
occurs.”);see alsd?apandon v. United Statedo. 99-7860, 2008 WL 3981580, at *1 n.1
(E.D.N.Y. July 7, 2008) (pre-motion confenhelps determine “whether the motion is
sufficiently viable to warrant the pas’ expenditure of resources”).
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in his reply declaration thée sent Plaintiff's counsellatter on October 19, 2009—six days
after the deadline for the Amended Complaintguesting confirmation that Plaintiff did not
plan to amend, and that Plaintiff's counsdéphoned him in response and confirmed that
Plaintiff would indeed not be amendingSeeReply Declaration of JarteM. Behar in Further
Support of Defendant John A. Loch’s Motion tesBiiss and in Opposition to Plaintiff's Cross-
Motion to Amend the Complaint, (Doc. 28), 1 8 & Ex.g&eDoc. 48.) Plaintiff does not
dispute that it made ihrepresentation.SgeDoc. 50.)

Plaintiff has not plausibly argdehat relevant facts emejsubsequent to the October
13, 2009 deadline so as to warrant its untimelgrsiment and has offered no explanation for its
disregard of the Court-ordered deadline. The Cisueft to conclud¢hat, at best, Plaintiff
inexcusably and cavalierly overlooked the deadliaeworst, Plaintiff affirmatively misled
Defendants about its intentions in order to wdkeir time and money, or to gain an unfair
advantage in responding to the motidhsr both. Were the Court to permit Plaintiff to amend
in this fashion, the Defendants would be urygprejudiced: Deferescounsel would have
wasted resources, and Defendants would havdesestylincurred legal fees, in drafting motions
to dismiss the original Complaint, and theyravéorced to respond the new allegations and
claims only in reply on their motions rather thara fresh round of briefing. The Court will not
reward Plaintiff’'s conduct—whether the resoitiaziness, disregard, or gamesmanship—by
permitting such prejudice to Defendants. Nor will it permit parties to undermine its case-

management efforts through the igmgyiof its deadlines without excuse.

10 plaintiff also seeks to add four new consiitnal claims, but theseauses of action are based
upon the same operative facts alleged in the original Compl&eePAC {1 81-117, 145-63.)
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This case finds an analogueHootbridge Ltd. Trust v. Countrywide Home Loans,,Inc.
No. 09-4050, 2009 WL 4278179 (S.D.N.Y. Nov. 23, 2009)Fdotbridge the parties appeared
before the Court for a pre-motion conference/laich the defendants indicated their intent to
move to dismiss, and the plaintiffs soughtlavere granted leave to amend prior to the
defendants’ motionsld. at *1. This process, the Court phasized, “was intended to allow the
parties to avoid unnecessary expenditure of time, effort and expense in briefing a motion to
dismiss, only to have plaintiffs seek leawdile a further amended complaint curing any
deficiencies that were kmvn and were curable at aarlier point in time.”ld. The plaintiffs
amended in a timely fashion, and the defendawotgech to dismiss, but—as here—the plaintiffs
(again) sought to amend nearly four weeks after the defendants submitted their mdtions.
The plaintiffs inFootbridgelikewise did not demonstrateahunforeseen events or new
information necessitated the proposed amendmedtst *2. The Court denied the motion,
holding that “Plaintiffs’ decision to attempt to add these claims four weeks after receiving
defendants’ motions [to dismisgjoupled with their extensdvproposed amendments to the
claims that are the subject of the pending motisnggests that this was a sharp tactic and one
that would unfairly prejudice defidants and result in undue delayd.; see DelLuca v.
SmithKline Beecham CorgNo. 06-2153, 2007 WL 541656, at *3 (S.D.N.Y. Feb. 20, 2007)
(plaintiff requested to amend complaint in opgositto defendant’s motion to dismiss; court
held that “[b]y requiring defendd to incur the legal fees—aiy requiring defendant’s counsel
to expend the time—required to file this motiptgintiff has forfeited her right to amend the
complaint”). Here, too, Plairffis tactics unfairly pejudiced Defendants and resulted in undue
delay. The Court therefore aetithin its discretion in dengg Plaintiff’s motion under Rule
15(a).
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B. Defendants’ Motions to Dismiss

The Court now considers Defendants’ Motidoghe Dismiss the original Complaint
under Rule 12(b)(6Y

I Legal Standard

“To survive a motion to dismiss, a compliamust contain sufficient factual matter,
accepted as true, to ‘state a claimeloef that is plausible on its face.’Ashcroft v. Igbgl129 S.
Ct. 1937, 1949 (2009puotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). “A claim
has facial plausibility when the plaintiff pleadgsfual content that allows the court to draw the
reasonable inference that the defendshable for the misconduct allegedld. “While a
complaint attacked by a Rule 12(b)(6) mottordismiss does not need detailed factual
allegations, a plaintiff’'s obligadn to provide the grounds of resttittement to relief requires
more than labels and conclusions, and a formuéaiitation of the elementsf a cause of action
will not do.” Twombly 550 U.S. at 555 (internal citatioaad quotation marks omitted). While
Federal Rule of Civil Procedure 8 “markaatable and generous departure from the hyper-
technical, code-pleading regimeafrior era, . . . it does not wek the doors of discovery for a
plaintiff armed with nothing more than conclusionsgbal, 129 S. Ct. at 1950. Deciding

whether a complaint states a plausible claim fliefres “a context-specific task that requires the

1 Defendants also move to dismiss on afsbn grounds, arguing the Court should avoid
adjudicating these claims during the pengeoitthe related state court actiorbeg

Memorandum of Law in Support of Defendant Jéhroch’s Motion to Dismiss, (Doc. 27), at
6—8; Memorandum of Law in Support of Motion@esmiss, (Doc. 37), at 5-9.) Since the filing

of these motions, the parties have informedGbart that the stateoart action has concluded,

and offered to submit additional briefing arguing the effect of that case’s outcome on their
abstention argumentsSéeDocs. 46, 47.) Such additional briefing is unnecessary, and | will not
address the abstention issue, as, for the reasongbeedoelow, | hold thallaintiff fails to state

a claim under Rule 12(b)(6).
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reviewing court to draw on its judaldiexperience and common senskl’ “[W]here the well-
pleaded facts do not permit the court to infer ntbes the mere posslity of misconduct, the
complaint has alleged—nbut it has not ‘show[n]thdt the pleader is entitled to relief.Id.
(quoting Fed. R. Civ. P. 8(a)(2)).

Here, Plaintiff’'s Opposition does not addressdddants’ Motion to Dismiss the original
Complaint; it cites exclusively to the Proposemiended Complaint, in which it includes new
allegations with respect to eachthe four original claimsOrdinarily, as Defendant Loch
argues, geeLoch’s Reply Mem. at 3), when a plaiffiails to address a defendant’s arguments
on a motion to dismiss a claim, the claindeemed abandoned, and dismissal is warranted on
that ground aloneSeeVargas v. Morgan StanleiNo. 08-9512, 2010 WL 3911494, at *5 n.11
(S.D.N.Y. Sept. 29, 2010) (“Plaintiff did not opgoBefendants’ motion to dismiss Plaintiff's
negligent hiring, retention argipervision claim and has therefore abandoned the clakwids
v. Nasdag/Amex Mkt. GraiNo. 00-9827, 2003 WL 354978, at *13 (S.D.N.Y. Feb. 18, 2003)
(dismissing claims as “abandoned” where pl#iatopposition “neither refute[d] nor even
mention[ed]” defendant’s argument for summary judgmesa®; alsd_ocal Civ. R. 7.1(a) (“[A]ll
oppositions thereto shall be supported by a mendona of law, setting forth the points and
authorities relied upon . . . in opposition to the motion. Willful failure to comply with this
rule may be deemed sufficient cause for the . . . granting of a motion by default.”).

In an excess of caution, howevkalso consider the substanafethe claims in Plaintiff's
original Complaint, and finthem to be without merit.

. Section 1983 Substantive Due Process Claim
Plaintiff's first cause of aabin alleges that Defendants’ axts in creating and submitting

the allegedly fraudulent map to the state couprigted it of its substative due process rights
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under 42 U.S.C. § 1983 to be free from governngentluct that shocks the conscience.
(Compl. 11 46-67.)

“To establish a violation of substantive duegess, a plaintiff mustemonstrate that the
state action was so egregiouspsitrageous, that it may fairly Isaid to shock the contemporary
conscience.”Okin v. Vill. of Cornwall-on-Hudson Police Dep577 F.3d 415, 431 (2d Cir.
2009) (internal quotation marks omittedgge Cohn v. New Paltz Cent. Sch. D&83 F. Supp.
2d 421, 434 (N.D.N.Y. 2005) (substantive due pssogolation requires “extreme or egregious”
conduct so “brutal” or “offensive to humargdity” as to shock the conscience) (internal
guotation marks omitted). Substantive due psecdoes not forbid governmental actions that
might fairly be deemed arbitrary or capricious and for that reason @bleat a state court
lawsuit. . . . [Its] standards are violated onlydmynduct that is so outrageously arbitrary as to
constitute a gross abusegdvernmental authority.Harlen Assocs. v. Inc. Vill. of Minegla73
F.3d 494, 505 (2d Cir. 2001) (internal quotatiarks omitted) (alteration in original).

Defendants’ alleged conduct does not rise i\kry high level. To whatever extent
Defendants may have sought to influence thtemue of the state court trespass litigation

improperly by submitting a fraudulent map, that conduct is eminently correctable in stafé court.

12 To the extent the outragettsat Defendants singled out Piaif for unfair treatment, the
claim also fails.SeeVelez v. Levy401 F.3d 75, 94 (2d Cir. 2005) (no constitutional violation if
“what would serve to raise defendant’s actibegond the wrongful to the unconscionable and
shocking are facts which, if proven, would ctitage, in themselves, specific constitutional
violations”). “[W]here a specific constitutional provision prohibits government action™—here,
the Equal Protection Clause or 42 U.S.C. § 198plaifitiffs seeking redyss for that prohibited
conduct in a § 1983 suit cannot make referencegtttbad notion of substantive due process.”
Id. (defendant’s actions not sufiently shocking but for claned First Amendment and Equal
Protection violations; substave due process claim swlsed in those claims3gee also
Hubbard v. HanleyNo. 09-10265, 2010 WL 1914989, at *5 (S.D.N.Y. May 12, 2010)
(“[Plaintiff's] substantive due process claimaisbest redundant and subsumed in his other
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Indeed, one wonders why, if the cade is the deception of the gtaburt, Plaintiff chose not to
bring the alleged fraud toelstate court’s attentionS¢eTranscript at 4-6.) Nor would the
ultimate outcome if the Defendants’ allegeald succeeded—a sidewalk slightly exceeding its
right-of-way—constitute conduct that offends hunaggmity. And submitting to a state court a
map created after the alleged improper acts occignedlikely to deceive &inder of fact in any
event. The alleged misconduct here is notdbretxtreme, or beyond the ability of the state
courts to correct. Accordinglit does not meet the standdiod a substantive due process
violation.
iii. Sections 1985 and 1986 Claims

In its second and third causafsaction, Plaintiff alleges #t Defendants conspired to and
did impede, hinder, obstruct, or defeat the dugsm®of justice in Platiff's state court action
with intent to deny Plaintiff equal protection thie laws, in violation of 42 U.S.C. 88 1985(2),
(3). (Compl. 11 68—-87.) To make out a clainder Section 1985, Plaifftmust allege that
Defendants’ actions were motivated by classelola invidious discriminatory animus—that is,
that Plaintiff was a member of a protectedssland that Defendants’rgpiracy was directed
against Plaintiff as a member of such claSeeGriffin v. Breckenridge403 U.S. 88, 102 (1971)
(in order to state claim underl®85(3) “there must be some racial, or perhaps otherwise class-
based, invidiously discriminatory animbehind the conspirators’ actionGjeason v. McBride
869 F.2d 688, 694-95 (2d Cir. 1989) (“In order for [Rti#’s] complaint to state a cognizable

claim under the pertinent provisioasection 1985, it had to allege that he was a member of a

claims, and must be dismissedHjickey v. City of N.YNo. 01-6506, 2004 WL 2724079, at *18
(S.D.N.Y. Nov. 29, 2004) (“[S]ubstantive due presanalysis is not available where a more
specific constitutional standard is directly applicable.”).
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protected class . . ..”). A pldiff may allege facts sufficierid support a conclusion of class-
based discriminatory animus when, for instancalléiges “verbal refer@es to the plaintiff's
protected class, or allegatiotimat the defendants improperlgated other [similarly situated
individuals] in ways similar to thah which they treated [plaintiff]."Kashelkar v. Bluestone
No. 06-8323, 2007 WL 2791432, at *4 (S.D.N.Y. July 2807) (alterations in original) (internal
guotation marks omitted). Although Plaintiff certaialjeges that Defendants treated Plaintiff
improperly and unfairly, it does natlege a single fact in itSomplaint supporting an inference
that Defendants’ treatment was based omBftis membership in a protected cldSsindeed, it
does not even suggest the class imhich Plaintiff might fall. SeeGleason 869 F.2d at 695
(Section 1985 does not protect aggidiscrimination against indowals, only classes). As such,
Plaintiff's Section 1985 claims fail.

Plaintiff's claim that Defendants violat&kction 1986 by failing to act to prevent the
deprivation of its constitutional rigé, (Compl. 11 88—-93), must also falil.

[Section] 1986 provides a cause of antagainst anyone who having knowledge

that any of the wrongs conspired todmne and mentioned in section 1985 are

about to be committed and having power to prevent or aid, neglects to do so.
Thus, a § 1986 claim must be pieated upon a valid 8 1985 claim

13" A plaintiff alleging a Sectin 1985 violation may not proceedder a “class of one” theory.
See, e.gRobinson v. Allstater06 F. Supp. 2d 320, 328-29 (W.D.N.Y. 2010) (Section 1985
claim may not be based on class-of-one the@kgnce v. Ree®38 F. Supp. 2d 500, 509 (D.
Conn. 2008) (same). But even assuming that aubkory were viableere, Plaintiff has not
alleged in its Complaint that others wéreated more favorably than it waSee, e.gRose v.
Bethe| No. 03-1241, 2007 WL 2476389, at *16 (S.D¢NAug. 29, 2007) (assuming without
deciding that Section 1985 proteclasses of one, and holditingt plaintiff's claim failed
because it did not sufficiently afje “that plaintiff was treated differently than others for no
rational reason”). Indeed, Plaifiihas not come close to mi#gg the required standard of
alleging the disparate treatment of comparators artlextremely high degree of similarity to it.
See Clubside, Inc. v. Valent#68 F.3d 144, 159 (2d Cir. 2006).
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Mian v. Donaldson, Lufkin & Jenrette Sec. Corp., 7 F.3d 1085, 1088 (2d Cir. 1993) (citations
and internal quotation marks omitted) (emphasis added). As Plaintiff fails to state a claim under
Section 1985, it likewise fails to state a claim under Section 1986.
III. CONCLUSION

For the reasons stated herein, Plaintiff’s Cross-Motion to Amend the Complaint is
DENIED, and Defendants® Motions to Dismiss the Complaint are GRANTED. Plaintiff’s claims
are DISMISSED with prejudice. The Clerk of Court is respectfully directed to terminate the

pending motions, (Docs. 26, 36, 40), enter judgment in favor of Defendants, and close the case.

SO ORDERED.

Dated: November%, 2010
White Plains, New York

(pth, bt

CATHY SEIBEL, U.S.D.J.
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